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AUTHOR'S   PREFACE. 


The  History  of  the  Constitution  of  England  has  hitherto 
only  been  written  with  regard  to  the  Middle  Ages,  and  separate 
centuries  since  the  Reformation.  In  venturing  to  draw  a 
picture  of  the  thousand  years'  Constitutional  History  of  such 
a  nation,  I  must  necessarily  begin  with  an  apology  in  order 
to  explain  the  shortcomings  and  inequalities  of  my  work,  and 
in  some  measure  to  justify  them  in  the  eyes  of  the  benevolent 
reader. 

My  writings  upon  the  English  Constitution  did  not  originate 
in  a  uniform  scientific  plan;  my  Boman  law  professorship 
offered  few  points  of  connection  with  this  subject,  although 
I  am  much  indebted,  in  these  writings,  to  the  works  upon 
the  history  of  Law  of  my  revered  teacher,  von  Savigny.  It 
was  rather  the  efforts  for  reform  in  the  German  legal  pro- 
cedure which  gave  rise  to  these  essays.  Brought  up  in  the 
laborious  and  strict  school  of  Prussian  Judges,  at  a  time 
when  the  whole  task  of  formulating  the  matter  in  litigation 
was  entailed  upon  the  judge  who  personally  directed  the 
pleadings  of  the  parties,  and  having  acquired  a  personal 
knowledge  of  the  political  and  social  state  of  Germany, 
England,  and  France,  I  had  become  sufficiently  intimate  with 
the  advantages  of  our  nation  of  officials,  as  well  as  with  the 
weak  points  of  our  system,  both  in  legal  procedure  and 
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administration.  I  felt  most  keenly  the  necessity  of  the  funda- 
mental reforms  in  this  department,  which  I  have  for  many 
years  advocated  in  my  academical  lectures,  at  a  time  when 
the  majority  of  my  colleagues  stood  aloof  from,  and  were 
opposed  to,  the  reforms  that  have  since  been  introduced.  It 
was  precisely  the  differences  in  opinion  upon  this  subject 
which  gradually  led  me  to  the  conviction,  that  the  so-called 
philosophical  schemes  in  public  law  chiefly  originate  in  a  lack 
of  positive  knowledge  of  circumstances.  My  own  work  on 
"  Trial  by  Jury  "  (Berlin,  1849)  bears  witness  to  the  truth  of 
this  statement. 

It  was  the  period  of  storm  and  stress  in  1848  that  first  led 
me  from  the  domain  of  law  to  the  wider  one  of  politics.  A 
closer  acquaintance  with  the  condition  of  affairs  in  France  and 
England,  more  especially  with  the  excellent  treatises  of  Lorenz 
Stein  on  those  of  the  latter  country,  made  me  somewhat  re- 
served and  doubtful  in  my  attitude  towards  the  new  con- 
stitutional development.  I  declined  a  summons  to  the  National 
Assemblies  of  that  time,  and  preferred  to  take  part  in  the 
administration  of  a  great  provincial  system,  which  gave  to  my 
political  ideas  a  more  practical  direction,  corresponding  to  the 
experience  that  the  ruling  class  in  England  gains  every  day 
in  its  provincial  activity. 

The  constitutional  struggles  in  Prussia  soon  took  the  shape 
of  a  decisive  conflict  between  the  old  and  the  new  form  of 
society ;  a  dispute  which  was  to  be  finally  settled  in  Prussia 
for  the  whole  of  Germany.  I  was  led  by  this  struggle  to 
examine  with  greater  care  into  the  real  origin  of  the  social 
relations  of  the  various  classea  in  Central  Europe,  in  order  to 
illustrate  the  rights  and  wrongs  of  Feudalism  and  Democracy 
by  the  position  of  classes  in  England  ("  Adol  und  liittorschaft 
in  England,"  2nd  edition,  1853).  The  recognition  this  work 
obtained  in  many  circles  encouraged  me  to  further  labour. 

Meanwhile   the  ministerial  government   in    Prussia    had 
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proceeded  in  a  direction  which  might  well  be  considered  a 
realization  of  the  theories  of  Constitutional  Government 
which  had  prevailed  up  to  that  time  ;  but  its  effect  in  Prussia 
was  sufficient  to  demonstrate  how  utterly  inapplicable  to 
Germany  were  the  French  and  Belgian  models.  When  this 
confusion  was  at  the  worst,  between  1853  and  1856,  I  began 
my  investigations  in  the  domain  of  English  Administrative 
Law,  the  most  difficult  of  the  whole  series  of  the  labours, 
and  one  that  I  might  well  compare  to  a  walk  through  a 
primaeval  forest.  With  good,  though  incomplete  sources  of 
reference  at  hand,  I  succeeded  in  tracing  amongst  the  chaos 
of  disconnected  antiquarian  matter  piled  up  around  Black- 
stone's  Commentaries,  a  connected  system  of  laws  reaching 
back  into  the  Middle  Ages,  while  Parliamentary  papers  enabled 
me  to  produce  as  realistic  a  picture  as  possible  of  the  adminis- 
tration of  to-day  ("  Geschichte  und  heutige  Gestalt  der  Amter 
in  England,"  1857).  This  tract  was  written  not  merely  in 
reference  to  the  Prussian  abuses  of  administration,  but  was 
intended  to  draw  attention  to  just  what  the  constitutional 
theories  had  forgotten  in  their  long  struggle  for  a  suitable 
popular  representation,  viz.  that  building  up  of  a  fair  adminis- 
tration from  the  lowest  foundation,  which  is  a  necessary 
element  in  a  .popular  state.  This  work  has  not  been  without 
its  influence  upon  Germany  in  filling  up  a  material  gap,  and, 
if  I  am  not  mistaken,  it  has  in  England  also  influenced  some 
later  views  of  Constitutional  History. 

Being  dissatisfied  with  this  partial  view  of  the  subject,  and 
having  obtained  a  more  complete  body  of  material  upon  which 
to  work,  I  ventured  upon  the  task  of  writing  a  history  of  the 
English  Parliament.  But  the  task  of  developing  the  system 
of  English  polity  in  its  true  aspect,  led  to  my  intended  History 
of  Parliament  becoming  a  detailed  history  of  the  English 
administrative  law  ("  Englisches  Verwaltungsrecht,"  2nd  ed., 
1867,  vol.  i.,  Historical  pt.,  648  pages). 
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Meanwhile,  in  the  year  1858,  constitutional  monarchy  was 
restored  as  the  form  of  government  in  Prussia,  with  the  honest 
endeavour  to  return  to  an  administration  according  to  the 
law,  and  to  proceed  with  the  construction  of  the  inner  fabric 
of  the  State.  Together  with  many  of  my  political  friends 
I  hoped  that  the  time  had  arrived  for  "  opposing  positive 
tendencies  to  the  negative  tendency  of  our  national  policy, 
for  exchanging  vague  and  formless  efforts  for  fixed  and  settled 
aims  and  objects  to  be  gained  by  attainable  means."  With 
regard  to  the  reorganization  itself,  every  one  was  satisfied 
that  a  system  of  "self-government"  was  a  necessity;  but 
each  of  the  two  political  parties  in  the  realm,  and  the  body 
of  State  ofl&cials,  respectively  understood  by  this  term  three 
very  different  and  wholly  incompatible  systems.  It  was  the 
natural  consequence  of  a  state  of  affairs,  in  which  the  official 
world  and  two  distinct  orders  of  society  had  been  involved 
for  a  whole  generation  in  a  dispute  concerning  the  constitution. 
It  was  no  easy  matter  gradually  to  reconcile  prevailing  ideas 
to  the  truth,  that  in  a  modern  state,  parishes  and  district 
unions  can  no  longer  be  autonomous  bodies,  but  are,  primarily, 
only  the  executive  organs  of  our  more  fully  developed  admin- 
istrative law,  and  that  local  rates  cannot  be  severed  from 
our  system  of  political  economy.  Hence  a  legislation  that 
would  rise  above  all  party  views  was  seen  to  be  a  vital 
necessity ;  just  as  in  England  the  inner  fabric  of  the  con- 
stitution was  not  the  outcome  of  parliamentary  legislation, 
but  proceeded  in  its  day  from  the  organic  laws  dictated  by 
the  Privy  Council.  In  order  to  further  these  legislative 
labours,  or  at  least  to  prevent  an  overhasty  imitation  of  the 
French  model,  in  the  regulation  of  parishes  and  districts, 
there  appeared  a  work  which  I  had  somewhat  speedily  com- 
pleted, entitled  "  Die  Englische  Communal- Verfassung  oder 
das  System  dos  Self-government "  (1860).  Soon  afterwards 
I  was  able  to  rewrite  with  greater  care  my  history  of  "  self- 
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government  "  ('*  Engl.  Communal- Verfassung,"  2nd  ed.,  1863), 
and  to  give  a  description  of  the  modern  English  municipal 
reforms  down  to  the  times  when  the  organic  legislation  in 
Prussia  really  began  its  work  ("Engl.  Communal-Verfassung," 
3rd  ed.,  1871). 

After  the  Prussian  and  with  it  the  German  constitutional 
question  had  been  successfully  solved,  the  time  for  actual  con- 
struction had  arrived,  viz.  the  time  for  positive  reforms  of  our 
administrative  system,  especially  our  police  laws,  local  juris- 
diction, local  taxation,  municipal  regulations,  etc.  ("  Ver- 
waltung,  Justiz,  Rechtsweg,"  etc.,  Berlin,  1869.)  For  Prussia 
I  made  the  principal  basis  of  my  work  the  reformed  adminis- 
trative and  social  legislation  of  Stein  and  Hardenberg,  the 
municipal  regulations  of  1808,  and  the  existing  parochial 
system  in  country  and  town.  But  whilst  I  carefully  avoided 
transferring  into  our  German  institutions  any  name  or  insti- 
tution from  English  Ufe,  yet  in  all  cases  where  our  officials 
had  no  practical  experiences  at  hand  to  guide  them  in  new 
combinations  in  administrative  law  or  local  government,  I 
made  use  of  parallels  taken  from  England.  In  subsequent 
years  there  followed  essays  which  dealt  with  our  constitutional 
disputes,  and  with  the  question  of  reform  in  our  legal  pro- 
cedure, as  well  as  in  our  administration ;  among  which  the 
legislative  proposals  touching  the  Prussian  Kreisordnung, 
school  board  administration,  provincial  taxation,  the  principle 
of  legality  in  the  administrative  (Kechts-staat),  the  reform  of 
the  legal  profession,  of  the  magistracies,  of  penal  procedure, 
etc.,  repeatedly  brought  me  better  points  of  view  of  and 
parallels  with  the  English  law. 

Thus  there  gradually  arose,  in  addition  to  a  continuous 
history  of  administrative  law  and  "  self-government,"  a  chain 
of  parallels  for  various  points  of  the  inner  life  of  the  state,  in 
which,  thanks  to  the  energetic  development  of  the  royal  prero- 
gatives, the  English  and  Prussian  constitutions  are  much 
more  intimately  related  than  is  generally  supposed. 
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and  has  raised  the  political  parties  in  the  country  to  the 
capacity  of  ruling  parties.  Perhaps  in  later  treatises  I  may 
succeed  in  portraying  these  reciprocal  relations  in  a  still 
simpler  and  more  vivid  manner,  for  in  them  lies  the  solution 
of  that  enigma  of  the  European  world — otherwise  incapable 
of  explanation — namely,  how  it  comes  that  in  one  country 
the  individual  members  of  the  State  and  of  society  appear  to 
be  in  a  state  of  progress,  and  yet  the  whole  loses  ground, 
whilst  in  another,  the  individual  elements  appear  to  be  back- 
ward and  at  times  to  retrograde,  whilst  the  whole  is  mightily 
advancing. 


Leblin,  April,  1882. 
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TRANSLATOR'S  PREFACE. 


The  author's  world-wide  reputation,  both  as  a  jurist  and 
historian,  was  alone  sufficient  to  justify  the  appearance  of  an 
English  edition  of  his  History  of  the  English  Constitution ; 
but  the  preface  to  the  German  original  furnishes  a  still  more 
cogent  reason  for  presenting  this  translation  to  the  English 
public.  The  author  there  tells  us  that  no  consecutive  history 
of  the  English  Constitution  has  previously  been  written. 
Various  epochs  have,  it  is  true,  been  treated  by  consummate 
masters,  but  there  is  no  treatise  extant,  that  has  attempted 
in  any  way  to  describe  the  rise  of  our  political  system,  and  to 
follow  it  through  all  its  varying  phases  down  to  the  present. 

It  is  the  author's  express  wish  that  his  preface  to  the 
German  original,  though  primarily  intended  for  German 
readers  only,  should  likewise  preface  this  translation;  as 
therein  are  set  out  the  causes  that  induced  him  to  commence 
and  bring  his  researches  to  a  successful  issue. 

The  work  having  been  compiled  fragmentarily  and  at 
different  times,  and  having  originally  been  devised  to  meet 
the  practical  needs  of  the  German  legislature,  could  not  but 
exhibit  some  abnormal  features;  among  them  the  especial 
stress  laid  upon  the  administrative  institutions  of  the  State, 
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It  cannot  be  denied  that  these  writings  appeared  in  an 
epoch  and  in  the  midst  of  the  most  profound  political  crisis 
in  my  native  land  (during  the  last  years  of  Frederick 
William  III.,  under  Frederick  William  IV.,  during  the  regency, 
and  under  William  I.,  Emperor  and  King) ;  and  appeared, 
too,  under  the  pressure  imposed  upon  me  by  my  academical 
duties,  as  well  as  that  entailed  by  a  magistracy  and  a  pro- 
vincial office,  and  by  a  long  and  active  parliamentary  life. 
Though  all  this  has  probably  been  instrumental  in  producing 
a  many-sided  appreciation  of  affau's,  it  necessarily  had  an 
unfavourable  effect  upon  the  systematic  arrangement  of  those 
writings ;  besides  which,  in  a  work  directed  towards  an  im- 
mediate and  practical  end,  the  connection  of  the  whole  cannot 
always  be  sufficiently  kept  in  view  and  expressed.  Hence 
arose  on  my  part  a  natural  desire  to  put  together  the  English 
constitutional  history  in  a  larger  and  more  coherent  form, 
using  as  a  basis  the  work  most  nearly  complete  in  itself,  the 
history  of  English  administrative  law,  from  which  I  could 
retain  the  divisions  into  periods  and  chapters  because  it  was 
originally  designed  for  a  history  of  parliamentary  law.  As 
regards  this  portion,  the  present  work  appears  as  a  third 
edition.  And  here  I  have  repeated  an  old  experience  gained 
on  the  German  judicial  bench,  namely,  that  where,  after  many 
interlocutory  judgments,  the  final  judgment  has  been  reached 
in  any  litigated  case,  many  mistakes,  one-sided  views,  and 
gaps  are  discovered,  which  have  arisen  in  determining  the 
separate  preliminary  and  intermediate  questions.  Fortunately 
such  interlocutory  judgments  are  not  binding  on  the  historian, 
but  allow  of  the  completion,  correction,  and  modification  of 
opinions  which  once  went  too  far ;  and  in  this  I  have  been 
much  helped  of  late  years  by  the  excellent  historical  works 
of  Froude,  Freeman,  Stubbs,  and  others. 

In  another  direction  this  history  has  encountered  a  grave 
difficulty,  viz.  in  the  copiousness  of  the  matter. 
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A  constitutional  history  must  portray  the  reciprocal  action 
continually  going  on  between  State  and  society,  Church  and 
State,  constitution  and  administration,  state-life  and  popular 
life,  political  and  private  economy,  between  the  greatest  and 
smallest  interests.  These  are  ever  acting  and  reacting  one 
upon  another  in  such  wondrous  complications  that  a  picture 
of  the  coherent  elements,  even  when  the  moments  of  their 
activity  are  continually  brought  before  the  reader,  can  be 
but  inadequately  represented.  In  this  constitutional  history 
differs  from  a  history  of  law,  for  the  latter  traces  the  develop- 
ment of  the  dogmas  of  private  and  criminal  law,  by  quoting 
from  legal  documents  and  authorities,  whilst  the  former  deals 
with  the  living  body  of  the  State  in  its  origin,  its  life  and  its 
progress,  and  the  successive  and  unbroken  evolution  of  enact- 
ments which  have  remained  in  force  until  the  present  day. 

But  even  in  this  imperfect  form,  the  English  constitutional 
history  is  pre-eminently  suited  to  give  a  picture  of  the  inner 
coherence  of  the  various  members  of  the  state  and  society,  on 
which  the  history  of  all  constitutions  and  the  fate  of  all 
nations  is  really  based.  In  these  reciprocal  relations  the 
history  of  former  centuries  returns  to  life,  and  becomes  a 
mirror  wherein  are  reflected  the  struggles  of  the  present ;  but 
above  all  it  must  be  regarded  as  manifesting  the  over-ruling 
Providence  which  guides  the  destinies  of  mankind  according 
to  right  and  towards  the  right.  Every  man  who,  with  the 
inevitable  partiality  arising  from  a  poUtical,  ecclesiastical  or 
social  standpoint,  follows  up  the  development  of  the  British 
empire  for  a  thousand  years  back,  and  strives  in  all  earnest- 
ness to  discover  the  connection  of  events,  will  be  obliged  to 
correct  or  amplify  many  preconceived  opinions.  The  results 
of  personal  activity  and  experience  are  similar  in  the  mani- 
fold relations  of  public  life,  in  narrower  and  in  wider  circles ; 
and  it  is  just  this  habit  of  personal  activity  that  has  educated 
the  English  nation  and  its  ruling  class  in  political  freedom, 


xii  Translators  Preface. 

the  county  and  the  parish.  The  author  was,  moreover, 
obliged  to  express  himself  according  to  political  and  legal 
conceptions  familiar  to  German  jurists,  and  which  diverge 
more  or  less  widely  from  English  terms.  Hence  a  free  trans- 
lation of  the  English  terms  into  German  had  first  to  be  made, 
a  retranslation  of  which  into  English  is  far  from  easy,  and  in 
many  cases  might  appear  to  call  for  explanation,  the  insertion 
of  which,  however,  would  have  encumbered  the  text. 

The  author  as  well  as  the  translator  must  accordingly  beg 
the  indulgence  of  the  reader  for  any  roughness  or  unevenness 
of  style,  which  may  blemish  the  original  or  the  translation ; 
shortcomings  that  could  scarcely  be  avoided,  as  the  author 
could  only  hastily  revise  the  sheets. 

At  all  events  it  will  be  of  the  greatest  interest  for  English 
students  of  history  to  see  how  a  foreign  jurist,  who  has  been 
much  engaged  with  the  reform  of  the  judicial  and  adminis- 
trative institutions  of  Germany,  treats  the  ancient  and 
modem  development  of  the  "Parliamentary  Model  State." 

P.  A.  A. 

London,  November,  1885. 
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The  conquest  of  the  British  Isles  by  the  Saxons,  Angles,  and 
Jutes  from  the  middle  of  the  fifth  century  has  the  character 

vols.  8vo,  1840).  The  several  royal  laws 
are  quoted  with  the  abbreviations  used 
bv  Sthiuiil,  viz.  Athlb.  (iEtlielberht), 
\Vhtr.  (WihtraedX  In.  (Iiie),  Alfr. 
(iElfred),  Edw.  (Eadward  the  Klder), 
Athlst.  (.£thelstau),  Edni.(Eadinund), 
Edg.  (.Eatigar),  Athlr.  (iEtlielred),  Cn. 
(Cnut).  Enim  the  \orinaii  times  the 
Leges  Guliehui  Conqu.  also  contain  in 
the  main  only  a  collection  of  Anglo- 
Saxon  rules  of  law.  The  so-called  Leges 
Ilenrici  I.  are  principally  also  only 
a  private  compilation  from  the  later 


•  With  regard  to  the  sources  of  this 
period,  Lappenberg  ("  Geschichte  Eng- 
lands,"  vol.  i.  Introd.)  gives  tlie  moot 
exhaustive  information.  Compare  also 
Gueist  ("Geschichte  der  Communal- 
Verf."  pp.  7-9).  The  laws  iu  the  fol- 
lowing pages  are  quoted  as  given  by 
Reinliold  Schmid  ("  Die  G»'setze  der 
Angel-Saclisen,"  2nd  ed.,  1858).  Where 
special  occasion  d'.mands,  quotations  are 
given  from  tlie  official  repttrt  of  the 
fJecord  Commission  (Tliorpe, "  Ancient 
Laws  and  Institutes  of  England,"  two 
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of  a  gradually  advancing  occupation.  The  disunited  Britons, 
some  of  them  grown  effeminate,  while  others  have  become 
savage,  are  overcome  after  numerous  battles  with  varying 
issue ;  the  civic  settlements,  dating  from  the  days  of  the  Roman 
sway,  fall  into  ruins ;  the  old  Roman  culture  disappears,  and 
with  it  Christianity ;  the  aboriginal  population  is  either  driven 
into  the  hills  or  reduced  by  oppression  to  a  state  of  slavery 
or  to  the  position  of  impoverished  peasants.  Hence  in  Eng- 
land those  peculiar  conditions  are  wanting  which  in  Western 
Europe  arose  from  a  mixture  of  the  Germanic  races  with 
a  Romanized  provincial  population,  with  Roman  culture,  and 
with  the  Roman  provincial  and  ecclesiastical  constitution. 
On  the  other  hand,  the  conquest  had  the  effect  of  destroying 
the  tribal  bond  that  still  prevailed  in  the  home  from  which 
the  conquerors  came.  The  first  settlements,  indeed,  appear 
to  have  been  based  upon  the  exodus  of  small  tribes  (notably 
the  Angli),  with  wives,  children,  and  servants,  from  the  old 
home  into  the  new.  As  colonization  slowly  proceeded  new 
migrations  continually  took  place  (as  in  the  colonization  of 
the  Marks  in  East  Germany),  in  consequence  of  which  the 
old  tribes  became  mingled  together,  and  the  original  family 
unions  were  widened  by  new  settlers.  The  groups  of  con- 
querors thus  welded  together  appear  to  have  found  their  bond 

Anglo-Saxon  legislation,  dating  from  the  Manners,  Landed  Property,"  etc. 

the   middle    of   the  twelftli   century.  New  and  important  contributions  for 

Tlie  Ijcge.t  Eduardi  Conftg»wu  also  are  this  period  are  also  given  by  Fieeman, 

a    private    compilation    from    various  "History  of  the    Nurinan  Coiujucst." 

sources  and  tniditions  from  the  legis-  vols,   i.,  ii.,  iii.  (2n(l    edition,    1870); 

latiou  of  the  later  Anglo-Saxon  times,  ]{isliop   Stubbs,    "Constitutional    His- 

and    apparently  dating  also  from  the  tory,"  vol.  i.  cap.  1-8  (1874);  and  an 

twelfth    century.      The    Anglo-Saxon  excocdiugly    able    and    useful    seloc- 

documents  are  quoted  from    Komble's  tion  of   legal  charters   and    historical 

Onlex   Dipl.,  vols,  i.-vi.  (18!U)-184G).  dficuiuentary  evidence  is  furnished  by 

Of  Kngllsh   historical    works  beariug  liis  "Sehict  Clnirtcrs  and  Illustrations 

on    tliese    times    use   has    bctiu    made  of  (lonstitutional  History "  ('2iul  edition, 

principally  of   Kemble,  "The    Anj;lo-  Oxford,  1874).      Of  (Jeruiaii   treatises, 

Haxons  in  Knglaud  "  (184!)),  two  vols.  a  history  of  Anglo-Saxon  law  contain 

(translated  by  Itrandis,  from  whom  the  ing  the  j)rin(Mpal  featurt  s,  by  Conrad 

? notations    are    taken);    Sir    Francis  Maurer,  "Miineiiener  Kritische  Uebor- 

'algrave,    "The     Knglish     Common-  schau,"  vol.  i.   p.  47,  IV.,  oontiuuod  in 

WeaUh"(18Ul,  18U2),  two  vols. ;  Sharon  vols.  ii.  and  iii.;  I'liillips,  "(Jesehielite 

'J'urner.  "History  of  the  Anglo-Saxons"  des  AligelHiiehsisclien  Ui  ehts"  (182;")) ; 

(17!('.)- I8:{,'i),  three  vols,  with  the  sup-  Lapprnberg,  "(ieschichto  Kuglauds," 

ploinentary  volume,  "Tho  History  of  vol.  i.  (1838). 
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of  union  principally  in  the  greater  and  lesser  military  chief?, 
from  whose  office  as  leaders  in  war  the  royal  dignity  arose  in 
later  times. 

After  the  occupation  of  the  country  a  division  of  lands  took 
place,  in  which  the  hida,  familia,  mansus,  or  plough  of  land 
(which,  according  to  Kemble,  amounted  to  thirty-three  Saxon, 
or  forty  Norman,  acres),  was  made  the  unit  or  smallest 
measure  of  land  settlement,  and,  with  certain  rights  of  pas- 
turage and  woodcutting,  was  regarded  as  a  sufficient  basis  for 
a  peasant's  household. 

In  many  places  the  British  population  had  already  a  dis- 
tinct landed  property  upon  which  the  conquerors  entered.  In 
later  times  the  continual  feuds  among  the  petty  kingdoms 
everywhere  hastened  the  dissolution  of  the  family  bond  and 
the  development  of  private  property,  with  all  its  lasting  effects 
upon  the  constitution  and  civilization  of  nations.  Only  in 
a  few  tracts  of  land  in  North  Europe  were  soil  and  climate 
so  inviting  and  so  productive  for  the  peaceful  labour  of  tillage 
and  pasturage,  so  calculated  to  produce  attachment  to  hearth 
and  home.  From  the  beginning  of  the  tenth  century  the 
expressions  "boc-land"  and  "folk-land"  appear  as  the  in- 
variable equivalent  of  the  ager  privatus  and  the  ager  puhlicus. 
The  rich  store  of  Anglo-Saxon  records  proves  conclusively  that 
the  rights  of  private  property  were  early  established,  and  that 
property  could  be  transferred  by  title  deeds.  Just  as  certainly 
was  there  in  early  times  great  inequality  in  the  division  of 
property.  The  reason  for  this  is  chiefly  to  be  sought  in  the 
existence  of  small  armies  which  were  slowly  but  steadily 
conquering,  under  their  numerous  captains  and  commanders, 
who  at  the  division  of  the  land  received  the  greater  posses- 
sions, which  possessions  in  process  of  time  were  managed 
by  the  settlement  upon  them  of  smaller  people,  who  rendered 
payment  in  kind.  This  inequality  of  property  had  already 
undermined  the  old  position  of  the  freeman.  The  ancient 
inheritance  of  freedom,  the  considerable  weregeld,  and  the 
personal  protection  accorded  the  liber  homo,  were,  indeed, 
continued  to  him,  even  when  be  possessed  no  land,  down  to 


Constitutional  History  of  England. 


the  close  of  the  Anglo-Saxon  period.  But  in  every  other 
respect,  the  rising  up  of  the  greater  landed  proprietors  over 
the  class  of  the  peasant  proprietors,  and  the  degradation 
below  the  line  of  freedom  of  the  free-born  men,  without 
possession  of  their  own,  is  increasingly  manifest.  The  con- 
ditions of  property  among  the  Anglo-Saxons  tended  thus  to  a 
state  of  dependence,  by  means  of  loans  of  land  and  service, 
on  the  largest  scale.  The  ordinary  names  for  those  who  were 
in  this  state — Folgan,  Hldfdta — include  both  the  settlers  upon 
the  land  thus  lent  or  let  and  also  the  personal  domestic 
servants.  But  the  state  of  service  (gesith)  thus  created 
proceeds  in  two  widely  divergent  directions. 

This  entrance  into  the  sphere  of  personal  service  has  quite 
a  different  meaning  as  applied  to  the  household  of  the  inferior 
warrior  chieftains.  "When  once  a  settlement  has  been  formed, 
the  honour  attached  to  this  service,  and  its  connection  with 
military  and  legal  affairs,  gives  the  retinue  of  the  king  a 
position  so  prominent  as  to  be  eagerly  sought  after  by  the 
landless  sons  of  the  great  proprietors,  and  even  by  free  land- 
lords. The  relation  of  service  to  the  king  forms  more  and 
more  an  especially  honoured  upper  class,  increasing  with  the 
growth  of  the  royal  privileges  and  of  the  realm. 

On  the  other  hand,  this  dependence,  brought  about  by  the 
settlement  on  farms  held  of  private  persons,  is  productive  ol 
a  lower  position,  which  sinks  below  the  level  of  the  old  common 
liberty.  This  class  of  settlers  are  for  the  most  part  small 
farmers,  intermingled  even  with  bondsmen,  and  it  has  the 
position  of  a  dependent  and  heavily  burdened  peasantry. 
Extant  records  show  us  how  manifold  were  the  ways  of 
granting  such  a  **  fief,"  whether  revocably  or  irrevocably,  for 
years  or  for  life,  and  with  reservation  of  numerous  payments 
igafol)  in  kind  or  in  money,  in  labour,  service  in  the  field, 
defined  or  undefined.  The  great  landed  proprietorships 
realized  much  from  such  settlements,  and  supplied  them- 
selves with  the  natural  products  and  the  services  of  which 
a  great  household  stood  in  need,  for  tlio  wants  of  private 
life  as  well  as  for  the  equipment  of  the  troops.     The  depen- 
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dence  thus  created  became  in  fact  hereditary,  and  increased 
in  times  of  war,  through  the  destruction  of  the  free  peasant 
farms,  and  in  times  of  peace  through  the  increase  in  the 
number  of  the  landless  members  of  families.  In  this  direction 
social  order  appears  in  the  Anglo-Saxon  times  to  have 
advanced  with  even  step.  The  law  of  property  originating  in 
later  times  under  the  name  "  rectitudines  singularum  person- 
arum"  affords  us  in  the  law  affecting  the  Thane,  in  the  rights 
of  inheritance,  and  of  those  affecting  the  farm  labourers, 
a  picture  of  a  firmly  established  state  of  society,  exhibiting 
a  deeply  rooted  dependence  of  the  free-born  classes  on  great 
landed  proprietorships.**  In  its  forms  of  armament,  adminis- 
tration of  justice,  and  Church,  the  State  is  constantly  acting 
and  reacting  upon  these  bases  of  property.  Army,  Law  Court, 
and  Church  remain  throughout  the  whole  of  the  Middle  Ages 
the  three  foundations  on  which  the  commonwealth  is  carrying 
out  its  work  of  change. 

I.  The  first  department,  tjbt  i^iUtarg  ScgStem  of  the 
Anglo-Saxons,  is  based  upon  universal  service.  Under  this 
is  to  be  understood  the  duty  of  every  freeman  to  respond  in 
person  to  the  summons  to  arms,  to  equip  himself  at  his  own 
expense,  and  to  support  himself  at  his  own  expense  during 
the  campaign.  The  impossibility  of  attaining  a  uniform  fulfil- 
ment of  this  duty  is  at  the  root  of  all  the  changes  in  the 
social  relations,  and  in  the  constitution  of  the  Germanic  races. 
After  a  fixed  settlement  has  been  entered  on,  the  small  peasant 
farm,  barely  sufficient  to  support  a  family,  cannot  possibly, 
as  a  rule,  answer  this  duty,  and  still  less  can  it  be  fulfilled 
by  the  landless  freeman.  Among  the  Anglo-Saxons,  as  else- 
where, after  the  settlement  a  division  of  the  militia,  according 
to  Hundreds,  was  organized,  in  which  arrangement  a  remedy 
was  to  be  found  for  existing  evils.  They  were  obviated  in 
this  way,  that  the  Hundreds,  instead  of  furnishing  a  hundred 

*  •  The  laws  of  property  are  treated  the  older  family  oonstitution,  see  R. 

of  at  length  by  Conrad  Maiirer,  in  the  Schmid  in  "Hermes,"  vol.  32  (1829), 

"Muiichener    Kritisohe   Ueberschau."  pp.  232-264.    On  the  land  communities 

K.  ^chmid's  "Glossarium"  v.  liocland,  of  the  Mid.ile  Ages,  see  Nusse,  "Daa 

Folkhmd,  Hid.  Kemble,  Anglo-Saxons,  Engliscbe  Marken-system." 
i.  c.  2,  4,  and  appendix  A,  B,  C.    On 
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men,  sent  smaller  contingents,  and  that  in  making  the  divisions 
the  number  of  the  hides  of  land  was  taken  into  account ;  that 
a  landowner  was  allowed  to  send  his  sons  and  his  followers 
to  serve  in  his  stead,  and  that  the  regulation  of  the  duty  of 
furnishing  troops  was  left  to  the  resolution  of  the  National 
Assembly,  and  in  process  of  time  to  the  lieutenants  of  the 
king  in  the  County  Assembly.  The  Hundred  therefore  means, 
with  regard  to  the  constitution  of  the  army,  only  an  equal 
contingent  within  a  greater  unity ;  and  this  is  the  reason  that 
in  various  epochs,  as  for  instance  under  the  reign  of  Alfred 
the  Great,  a  new  organization  of  the  Hundreds  took  place. 
The  Anglo-Saxon  times  never  attained  to  such  fixed  and  deter- 
minate rules  of  law  as  were  introduced  by  the  capitularies  of 
the  Carlovingians.  The  sub-distribution  was  left  entirely  to 
the  administration  of  the  county,  whence  only  a  very  unequal 
and  faulty  form  of  militia  could  proceed. 

Accordingly,  in  the  times  of  the  Heptarchy,  the  individual 
chieftains  were  obliged  to  have  recourse  to  other  forces  for  the 
waging  of  their  numerous  wars,  by  detaining  and  reorganizing 
from  among  their  free  servants  and  followers  an  armed  retinue 
ready  to  respond  to  their  personal  summons.  All  court 
offices  had  originally  a  warlike  character.  Prospects  of  booty, 
honour,  favour,  and  reward  induced  even  freemen  to  join  such 
trains  of  followers.  Besides  the  booty,  gifts  of  folkland  and 
grants  of  offices  of  trust  were  the  rewards  chiefly  paid  for 
services  of  this  description,  and  thus  there  was  formed  round 
each  X)f  these  little  kings  a  first  levy  of  tried  soldiers,  whose 
existence  confined  an  appeal  to  the  general  military  service 
of  the  people  more  and  more  to  cases  when  the  country  was 
in  peril.  We  first  read  in  the  laws  of  Ine  of  these  warlike 
Gesith-men  (with  or  without  land  of  their  own),  whose 
increased  weregeld  indicates  them  as  belonging  to  a  class 
liable  to  military  service  in  a  higher  sense ;  and  in  process 
of  development  these  men  become  the  still  more  esteemed 
class  of  Thanes.  Analogous  reasons  in  later  times  led  to 
the  greater  landed  proprietors  in  the  united  Saxon  kingdom 
forming  a  warlike  retinue  from  among  their  domestics,  their 
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iinder-vassals  skilled  in  arms,  and  in  some  measure  from 
among  the  free  landed  proprietors.  At  the  same  time  the 
majority  of  the  freemen  were,  to  a  certain  extent,  practised 
in  arms,  but  this  varied  according  to  the  position  of  the 
districts.  As  a  rule,  the  service  of  the  freemen  in  times  of 
peace  was  required  by  the  Hundreds  more  for  guard  duties, 
the  repair  of  castles,  and  the  making  of  roads.  The  reorgani- 
zation of  the  army  by  Alfred  was  not  permanent,  and  after 
the  lapse  of  a  hundred  years  sank  into  a  state  of  utter 
weakness,  and  at  the  close  of  the  Anglo-Saxon  period  the 
ascendancy  of  a  few  powerful,  warlike  Thanes,  with  their 
armed  followers,  produced  an  oligarchical  character  in  the 
whole  of  the  constitution.  (1) 

II.  The  second  department,  the  ^nglo-^n.XOn  .^liministra« 
tion  of  3JuStUf,  in  spite  of  the  numerous  accounts  handeiJ 
down  to  UB,  affords  no  comprehensive  picture  of  the  whole. 
In  the  developed  constitution  of  the  tenth  century,  however, 
we  meet  with  judicial  courts  of  the  two  following  degrees. 

The  Hundred  Coux*  or  Hundred-gemote,  meeting  Qnca  a 
month  for  the  narrow  district  of  a  commonalty  {Vicinetuni), 
decides  the  ordinary  civil  actions  and  petty  criminal  cases, 
and  is  the  principal  place  for  the  solemn  conclusion  of 
contracts  and  testamentary  dispositions. 

The  Cmnty  Court  Shire-gemote,  meeting  twice  a  year, 
exercises  a  fuller  criminal  jurisdiction,  decides  quarrels  between 
the  inhabitants  of  different  hundreds,  draws  in  general  within 

• 

(1)  An  enquiry  into  the  constitution  land,  and   the  rendering  of  military 

of  the  army  leads  to  the  nejjative  result  service  hy  t*  *,  »•,  existed  already 
that  there  was  no  legal  distribution  in  Ano;lo->  s,  as  did  also  the 
of  the  burdens  of  militiiry  service  iu  le^'al  and  p. .dictiou  of  the  land- 
Anglo-Saxon  times.  Military  service  lord  over  his  tenants.  In  the  same 
was  the  personal  duty  of  every  free  way  there  was  a  bond  of  allegiance 
man,  and  not  a  fixed  burtlen,  but  one  between  the  king  and  his  higher 
pertaining  to  tiie  commonalty,  ami  regu-  followers,  between  every  master  and 
lated  according  to  extent  of  property.  stnant,  between  the  Hlaford  and  the 
'1  lie  much-Vexed  question,  which  has  lllafaeta;  but  the  growing  together 
been  discussed  almost  within  the  and  the  c-onaolidation  of  these  relations 
memory  of  the  present  generation,  as  into  the  English  feudal  system  tiid 
to  whether  in  the  Anglo-Saxon  times  not  take  place  until  the  Norman  times. 
a  "  feudal  system  "  existed,  has  its  For  their  more  special  formation  uuder 
origin  in  mistaking  a  few  unconnected  the  influence  of  the  monarchic  power, 
elements   for  the   whole.      Grants    of  see  cap.  ii.  sec.  2. 
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its  jurisdiction  matters  in  dispute  between  more  powerful 
parties,  and  forms  a  periodical  district  assembly  for  the 
conduct  of  all  public  business  in  the  county. 

The  parties  appear  before  the  court  with  numerous  com- 
purgators, i.e.  persons  prepared  to  swear  to  the  truth  of  a 
statement ;  the  employment  of  witnesses  in  civil  actions 
was  tolerably  frequent,  and  suitors  seem  to  have  appeared 
frequently  taking  a  part.  A  regular  participation  in  such 
judicial  proceedings,  with  their  numerous  judges  and  com- 
purgators, presupposes  an  independent  position  which  must 
have  been  very  rare  among  the  small  settlers,  many  of  whom 
possessed  but  a  single  hide  of  land.  And  yet  a  regular 
attendance  at  judicial  proceedings  is  the  necessary  preliminary 
of  all  legal  knowledge  ;  he  who  is  only  present  now  and  then 
cannot  become  and  remain  the  depository  of  legal  knowledge 
and  of  legal  custom.  Accordingly  the  great  County  Courts 
were,  at  their  first  authentic  appearance,  assemblies  of  the 
greater  proprietors,  who,  in  their  capacity  of  regularly  appear- 
ing, experienced  lawmen,  obtained  the  appellation  of  "  Witan." 
A  picture  of  old  Germanic  peasant  communities  forming  a 
court  in  full  assembly,  under  their  chosen  presidents,  is  not 
to  be  found  among  the  Anglo-Saxon  records.  The  inequality 
of  the  proprietorships  has  thrust  back  the  smaller  farmer  into 
the  position  of  a  spectator  in  the  large  assemblies,  and  even 
in  the  small  County  Courts  the  judgment  is  generally  left  to 
a  small  number  of  "  Witan." 

These  beginnings  of  a  magisterial  constitution  are  founded 
upon  the  natural  basis  of  the  ascendancy  of  the  great  pro- 
prietors. The  Carlovingiau  institution  of  select  lawmen 
(goahini),  appointed  permanently  by  a  royal  officer,  is  foreign 
to  Anglo-Saxon  ideas. 

The  magisterial  office  in  Anglo-Saxon  times  is  remarkably 
vigorous  in  the  matter  of  punishment.  Blood  vengeance 
appears  only  to  have  been  permitted  against  the  slayer  with 
malice  aforethought  and  the  adulterer.  The  privileges  and 
responsibilities  of  clan  and  family  kinships  assume  a  subor- 
dinate position  where  a  breach  of  the  peace  has  been  com- 
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mitted.  The  system  of  composition,  so  far  as  payment  of 
weregeld  and  penalty  to  the  parties  is  concerned,  appears  to 
have  soon  become  only  subsidiary.  Serious  breaches  of  the 
peace  are  generally  visited  with  capital  or  corporal  punish- 
ments, while  for  serious  as  well  as  for  petty  offences,  con- 
siderable fines  under  various  styles  and  names  were  payable 
to  the  magistrates.  Penal  justice  was  thus,  even  in  the 
Anglo-Saxon  times,  in  intimate  connection  with  the  financial 
rights  of  the  king,  and  in  course  of  further  development 
with  the  privileges  attached  to  the  private  jurisdiction  of  the 
andowners.  Out  of  the  magisterial  authority  in  criminal 
procedure  there  was  formed  a  system  of  protective  measures 
to  secure  the  "maintenance  of  the  peace."  The  householder 
is  made  responsible  for  those  living  with  him,  the  landowner 
for  all  the  occupiers  of  his  soil,  especially  for  their  due 
appearance  in  c'ourts  of  justice.  The  landless  man  who  did 
not  belong  to  the  household  of  an  established  landed  pro- 
prietor, was  forced  to  enter  a  union  called  a  "  tithing." 
Towards  the  close  of  the  Anglo-Saxon  period,  this  "  tithings 
system"  developed  into  similar  small  unions  consisting  both 
of  free  men  and  of  poorer  people  dependent  upon  the  soil. 
At  the  same  time  these  formed  a  police  system,  and  acquired 
a  right  of  settlement,  and  thus  incorporated  the  landless 
population  either  with  the  household  of  a  Thane,  or  with  the 
land  belonging  to  a  Thane,  and  to  a  community  dependent 
upon  him,  or  forced  them  into  a  tithing  of  free  peasantry.  (2) 
III.  The  third  division  of  the  Anglo-Saxon  life  is  furnished 
by  tjbe  Cr!)ristian  (Ctutclb — the  necessary  complement  to  the 
army  and  the  judicial  system.  Just  as  the  influence  of  the 
heathen  priesthood  in  the  new  settlements  does  not  appear 
to  have  been  anywhere  very  important,  so  the  conversion 
of  the  separate  kingdoms  to  Christianity  in  the  course  of  a 
single  century  (591-688)  was  eflfected  without  any  material 

(2)  As  to  the  legal  jurisdictiou  of  refers  to  their  various  aspects.    As  to 

Anglo-Saxon  timt-s,  compare  Lappea-  their  further  development  under  the 

berg,  vol.  i.  p.  581,  et  seq. ;  Phillips,  iutiuence  of  monarchy,  vide  cap.    ii., 

pp.  166-210.     The  description  of  the  sees.  2  and  3. 
offices  and  the  didtricta  (cap.  iii.  iv.) 
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struggles  or  convulsions.  The  successful  labours  of  the 
Scottish  missionaries,  who  brought  down  from  the  north  the 
faith  of  the  British  Church,  were  met  from  the  times  of 
Gregory  the  Great  and  St.  Augustine  onwards  by  the  equally 
successful  propagation  of  the  Eoman  Catholic  ecclesiastical 
system  advancing  from  the  south.  In  spite  of  the  disunion 
that  at  first  existed,  Christianity  found  a  fruitful  soil  in  the 
peaceful  inclinations  of  the  new  colonists ;  while  the  early 
entrance  of  the  aristocratic  classes  into  the  clerical  profession 
is  a  characteristic  feature  in  England.  The  importance  of 
the  Church  of  the  Middle  Ages  shows  itself  primarily  in  its 
protection  of  the  weaker  classes.  The  Church  created  the 
first  beginnings  of  a  legal  protection  against  the  sale  and 
ill-usage  of  women,  children,  and  bondsmen.  It  was  the 
Church  that  first  secured  to  the  labourer  his  day  of  rest, 
his  earnings,  and  an  effectual  liberation  from  slavery.  She 
it  was  that  founded  the  earliest  schools  for  the  upper  classes, 
whilst  the  lower  clergy  and  the  monks  w^re  accessible  to  all 
alike  for  advice  and  instruction.  She  was  the  first  to  foster 
gentle  manners,  industrial  pursuits,  peaceful  intercourse,  and 
was  the  first  originator  of  relief  for  the  poor.  The  higher 
regard  for  the  sanctity  of  marriage,  the  raising  of  the  position 
of  women — first  in  manners,  and  then  in  their  private  rights — 
are  due  to  her  influence.  In  the  Law  Courts  the  Church 
made  her  power  felt  by  the  frequent  application  of  oaths,  and 
by  conducting  the  judicial  trials  by  the  ordeal  of  fire  and 
water,  which  fell  to  the  Christian  clergy  in  the  transition 
from  heathendom.  The  Bishop  appears  in  conjunction  with 
the  Lieutenant  of  the  king,  as  the  head  of  the  county  adminis- 
tration. And  so  the  Church,  steadily  progressing,  enters  into 
the  Commonwealth  to  fulfil  those  humane  tasks  for  which 
there  was  as  yet  no  room  in  the  temporal  constitutions  of 
the  Middle  Ages.  In  all  circles  of  public  administration  the 
Clerici  are  the  indispensable  medium  for  writing.  Bound  up 
with  all  classes  of  the  population,  and  with  all  the  interests 
of  life,  the  development  of  the  English  Church,  as  regards  its 
officials,  its  doctrines,  and  dogmas,  has  been  more  national  in 
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its  character  than  the  Churches  of  the  continent.  Neverthe- 
less, the  internal  organization  of  the  Church  is  true  to  its 
principles,  as  being  an  universal  school.  To  perform  its 
widely  extended  functions,  there  was  formed  a  peculiar  class 
for  intellectual  labour,  which,  like  every  other  free  labour, 
needs  property ;  and  therefore  in  the  Middle  Ages  it  needed 
landed  property,  without  which  the  Church  would  have  re- 
mained in  a  servile  position,  and  incapable  of  fulfilling  its 
vocation.  The  ecclesiastical  constitution  accordingly  assumes 
in  this  most  national  of  all  Church  institutions  the  same 
external  form  as  in  the  rest  of  Christian  Europe.  A  school 
for  a  nation  can  only  be  conducted  by  spiritual  superiority, 
and  this  demands,  on  the  part  of  oflScials,  submissiveness 
and  devotion  to  their  profession, — the  first  example  in  the 
Germanic  life  of  a  class  of  professional  public  functionaries.  (3) 
Such  are  the  political  forces  which,  continually  acting  and 
reacting  upon  the  inequality  of  property,  remodel  those 
class  relations  to  which  I  shall  again  revert  in  Chapter 
VI.  The  bearers  of  arms  maintain  their  dominion  over 
the  soil,  and  become  the  landowners.  The  landless  freemen 
come  into  a  lasting  and  actually  heritable  dependence  upon 
the  land.  Throughout  all  degrees  of  property  there  runs  a 
disposition  to  create  dependences  which  strives  after  a  legal 
recognition,  and  gains  it  in  the  following  way. 

(3)  We  shall  revert  to  the  more  iin-  higher  clergy  that  it  became  possible 

portant  of  these  relations   under  the  for  the  Cliurch  of  the  Anglo-Saxons  to 

head  of  Eccksiastical  Administration  become  so  soon  a  national  one,  that  the 

(Chapter  V.).    As  to  the  outward  pro-  Liturgy,  Ritual,  Prayers,  and  Sermons 

gress  of  the  conversion,  vide  especially  were   so  so<>u    given  in    the   German 

Lappenberg,   i.    i;J2-205.       The   pro-  tongue,   and  found  their  way   to  the 

pagation  of  the  new  doctrines  proceeded  heart  of  the  people.     The  retention  of 

from  above  to  l)elow,  making  its  first  the  Germanic  proper  names,  the  pecu- 

appearauco    at    the    c-oiurt,    and    then  liarity  of  the  Anglo-Saxon  calendar  and 

through    resolutions   of    the    national  its  feasts,  the  small  influence  exerci8e<i 

assembly,  which  was  genendlyappealtnl  by  the  Roman  Ecclesiastical  Law,  the 

to,  and  whicii  decidtd  by  a  majority  of  development  of  the  national  language 

voices.     With  regard  to  the  main  clia-  by  the  Ecclesiastics,  tlie  weakened  in- 

racteristics  of  Anglo-Saxon  heathen-  fluence  of  Rome  upon  the  princes  of 

tlom,    see    the    exhaustive    essay     of  the    realm,  are    the  peculiar  and  iu- 

Kemble,  i.  cap.  12.     The  eflbrt  made  timately   connected    advantages   of   a 

to  replace  as  soon  as  possible  the  few  Church,  truly  richly  endowed  by  reason 

foreign  missionaries  by  native  bishops  of  its   former  deficiencies"   (Lappen- 

is  worthy  of  note.    "It'is  owing  entirely  berg,  i.  163). 
to  the  admission  of  natives  among  the 
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The  state  of  dependence  in  which  the  poorer  classes 
■were,  -was  formally  recognized  by  the  king  and  the  general 
assembly  of  the  realm  and  became  a  principle  of  law.  The 
relation  between  Hlaford  and  Hlafaeta  was  already  a  com- 
plete portion  of  the  Anglo-Saxon  legislation.  (In.  39,  50, 
Alf.  37,  42 ;  Athlr.  i.  1,  ii.  4,  7,  iii.  5,  iv.  1 ;  Edm.  iii.  7  ; 
Cn.  ii.  29,  32,  78,  79.) 

Higher  services  rendered  in  the  militia  and  in  the  Law 
Courts  then  led  to  the  legal  recognition  of  a  higher  worth 
or  station — to  the  idea  of  Thanehood.  The  direct  expression 
for  the  "  worth  "  of  a  man  is  the  "  Weregeld,"  which  was 
fixed  in  the  proportion  of  200  to  1200  shillings  ;  that  is,  the 
Thane  was  estimated  at  six  times  the  rate  of  the  mere  free- 
man. By  multiplication  of  these,  further  sums  were  arrived 
at  for  the  Ealdorman  and  the  Bishop.  As  the  legal  system 
of  these  times  is  primarily  based  upon  the  legal  protection 
that  a  fine  aiBfords,  a  higher  rating  was  equivalent  to  the 
recognition  of  the  right  to  a  higher  class  or  rank.  Hand 
in  hand  with  these  two  relations  is  developed  the  foundation 
of  a  manorial  system.  The  householder  and  landlord  has 
the  actual  power  to  dismiss  his  gcsith,  and  to  take  away 
from  his  tenants  their  grants,  whence  there  results  a  right 
accorded  to  the  lord  of  deciding  upon  the  disputes  of  his 
gesith  and  his  tenants.  Recognized  by  the  authority  of 
the  State,  the  domestic  Impermm  becomes  a  regular  jurisdic- 
tion. With  the  increasing  power  of  the  magnates,  further 
royal  privileges  pass  to  the  landlords,  and  in  later  times 
also  a  petty  criminal  jurisdiction.  Amongst  the  Thanes, 
again,  certain  greater  Thanes  are  distinguished  from  the 
others,  as  having  large  territories  and  armed  retinues,  and 
being  in  possession  of  the  high  state  offices,  as  well  as  of 
the  lay  dignities  of  the  Ealdormen.  These,  together  with 
the  Prelates,  compose,  in  Anglo-Saxon  times,  the  legislative 
councils  of  the  realm.  Just  as  the  county  assembly  in  its 
executive  capacity  had  become  limited  to  Thanes  and  a  few 
minor  elements,  so  a  similar  limitation  in  a  far  higher  degree 
took  place  in  the  council  of  the  realm.     The  Anglo-Saxon 
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Gemote,  the  so-called  "  Witenagemote,"  is  a  representation 
of  the  masses  of  landed  proprietors  corresponding  to  the 
system  by  which  they  fulfil  the  functions  of  the  State ;  that 
is,  it  is  determined  by  property,  office,  and  royal  appointment. 
In  the  last  century  of  the  Anglo-Saxon  period  the  great 
proprietorships  had  attained  such  an  ascendancy  as  to  make 
the  position  of  the  throne  vary  with  the  period  and  with  the 
character  of  its  occupier,  and  the  exercise  of  all  royal  rights 
often  appears,  as  a  matter  of  fact,  to  be  the  right  of  the 
oligarchic  Witenagemote.t 


t  Ab  to  the  degrees  in  the  different 
classes,  a  more  exhaustive  account  will 
be  found  in  Chajjler  VI ,  I  only  liere 
refer  to  what  is  neoessary  for  the 
understand  in?;  of  the  offices.  In  the 
Laws  of  Ine  the  Genilhcundinan  makes 
himself  at  first  conspicuous.  It  is  only 
since  the  time  of  ^Elfn-d  that  the  dignity 
of  a  Thane  appears  in  connection  with 
landed  property  to  tlie  extent  of  at 
least  five  hides,  which  carries  with  it 
a  "Weregeld"  of  1200  sliillings,  and 
the  rank  of  a  Ticelfhyndeman.  1  con- 
clude from  a  combination  of  numerous 
indications  that  this  is  connected  with 
the  establishment  of  altered  military 
arrangements,  according  to  wliich  the 
king  prevailed  upon  the  majority  of 
the  great  landlords  to  pledge  them- 
selves to  him  to  obey  his  personal 
summons  ;  tor  which  the  honour  of  a 
royal  Thane,  the  appointment  to  the 
ofHoe  of  Shir-gerefu,  etc..  as  well  as  the 
further  advantages  resulting  therefrom, 
such  as  favours  and  honours,  were  a 
sufficient  equivalent.  The  title  of 
"  Thane  "  now  becomes  applicable  to 
the  royal  servants,  and  extends  from 
the  highest  offices  in  the  court  down 
to  the  smaller  offices  appertaining  to 
the  county  administration  and  the 
royal  demesnes.  Moreover,  those  hav- 
ing the  right  to  exercise  a  private 
jurisdiction,  belong  by  virtue  of  this 
right  to  the  class  of  Thanes,  because 
their  civil  and  police  powers  are  now 
regarded  as  royal  offices.  The  pre- 
ponderating influence  in  this  arrange- 
ment was  the  regard  paid  to  public 
office  and  a  public  calling,  and  not  to 


mere  amoant  of  property.  That  this 
was  the  leading  idea  attached  to  the 
complex  notion  of  Tbanehood  is  shown 
by- 

1.  The  etymology  of  the  word, 
which  expresses  (together  with  the 
word  derived  from  it,  thegnian,  to 
serve)  the  tervieng,  or  miniUtr.  This 
laist  is  the  usual  translation  in  the 
old  Saxon  records. 

2.  In  later  times  any  kind  of  oflBcial 
position  was  so  naturally  connected 
with  the  word  "  Thane,"  that  loas  of 
Thanehoud  was  used  as  a  synonym  for 
dismissal  from  a  royal  office. 

3.  Even  where  the  possession  of 
five  hides  is  mentioned  as  being  tlie 
basis  of  Thanehoo<l,  the  rejervation  is 
added  that  the  following  things  are 
further  required  :  a  church  and  a 
kitchen,  a  bell  tower,  and  a  seat  in 
the  castle  gate  (which  is  equivalent 
to  a  {M^rsonal  jurisiliction,  saca  el  ioai), 
and  a  special  office  in  the  king's  hall 
(of  lay  rank,  cap.  iii.,  Schmidt,  381). 

4.  That  the  stipulated  service  forms 
the  decisive  point  is  further  shown  by 
the  equality  subsisting  between  all 
Thanes  until  the  close  of  the  Anglo- 
Saxon  period.  The  great  Thane  with 
princely  possessions  is  a  Twelfhynde- 
man,  and  is  no  more  than  the  simple 
county  Thane  with  five  hides  of  land. 
The  Anglo-Saxon  legal  phraseology 
has  no  special  term  for  distinguishing 
the  great  Thanes.  When  it  is  necessary 
to  single  out  the  magnates,  the  denota- 
tion '•  Royal  Thanes "  is  usetl  with  a 
certain  emphasis,  in  order  to  signify  the 
important  royal  office  they  hold. 
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CHAPTER  11. 

From  amidst  this  reconstruction  in  the  system  of  property 
and  freedom,  we  see  in  England  the  regal  power  going  forth, 
— the  most  magnificent  civil  creation  of  the  Middle  Ages. 
Among  the  most  nearly  related  continental  races,  in  their 
old  dwelling-places,  among  Saxons,  Frisians,  Holsteiners, 
HadlerS,  and  Dittmarshers,  we  find  in  those  times  no  regal 
sovereignty.  Its  appearance  among  the  Anglo-Saxons  must 
be  accounted  for,  not  by  national  peculiarities,  but  by  social 
conditions,  which  arose  from  the  settlements  upon  conquered 
territory.  Among  the  first  generations,  too,  we  do  not  as 
yet  find  a  kingship.  The  conquering  expeditions  had  cer- 
tainly a  chieftain  at  their  head,  who  belonged  to  the  families 
famous  in  war  (nohilcs)  ;  and  in  the  conquered  country  we 
find  the  successful  commander  at  the  head  of  the  army  which 
has  seized  the  territory.  His  name  was  associated  with 
memories  of  victory,  with  the  acquisition  of  the  present 
dwelling-place.  When  the  land  was  divided  the  lion's  share 
fell  to  him,  as  well  as  the  Bi^oils  of  the  vanquished  British 
chiefs.  In  like  manner,  as  possessions  became  hereditary, 
the  transfer  of  the  ducal  dignity  to  the  son  was  looked  upon 
as  a  natural  arrangement.  Such  a  condition  of  things  was 
found  even  among  the  Republican  tribes  of  the  continent. 
Actual  kingship  begins  to  exist — firstly,  so  soon  as  the  dignity 
of  the  chieftain  appears  not  only  in  the  leadership  of  the 
army,  but  when  it  becomes  a  comprehensive  supreme  power, 
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including  the  office  of  magistrate,  of  protector  of  the  peace, 
of  defender  of  the  Church,  with  the  highest  control  of  the 
Commonwealth  in  every  department ;  secondly,  so  soon  as 
this  highest  dignity  has  become  recognized  by  the  popular 
idea  as  the  family  right  of  a  high-born  race.  Directly  both 
these  conditions  co-exist,  the  new  idea  shows  itself  in  its  new 
name.  After  gaining  great  victories,  ^Ella,  of  Sussex  (514- 
519),  was  the  first  to  adopt  the  title  of  **  Cyning;"  and  this 
example  was  gradually  followed  by  the  other  chieftains,  down 
to  the  petty  potentates  who  ruled  over  a  tract  of  country 
hardly  as  large  as  a  county  of  the  present  day.  The  step 
which  exalted  the  ducal  dignity,  until  then  recognized  as  a 
martial  title,  to  the  permanent  position  of  supreme  power, 
was,  regarded  from  without,  of  no  great  importance.  The 
head  of  the  army  in  time  of  war,  becomes  the  head  of  the 
government  in  time  of  peace ;  that  is,  the  organization 
according  to  which  the  soldiers  assembled  under  their  leader, 
becomes  the  model  for  the  new  monarchical  state. 

The  social  conditions  which  regulated  this  new  state  of 
affairs  have  been  indicated  above.  Together  with  the  definite 
development  of  private  property,  the  principal  military  and 
legal  offices  are  transferred  to  a  class  of  great  landlords,  which 
class  in  this  way  gains  a  predominant  influence  in  the  com- 
monwealth. The  graduated  values  of  the  landed  properties 
gives  the  upper  classes  a  separate  position  with  regard  to 
"  Weregeld  "  and  fines,  puts  them  on  a  different  footing  in 
the  army  and  in  the  Law  Courts,  puts  a  different  value  upon 
their  oath,  and  accords  them  a  different  share  in  judicial  pro- 
ceedings. The  ever-increasing  difficulty  of  obtaining  justice 
against  the  powerful,  the  class  interests  which  pervade  army, 
Law  Courts,  and  the  system  of  the  maintenance  of  the  peace 
(and  later  also  the  Church),  create  an  idea  that  the  old  con- 
federate constitution  is  no  longer  sufficient  for  the  freeman. 
Under  such  conditions  the  chosen  officers  of  the  State  become, 
wittingly  or  unwittingly,  the  representatives  of  the  interests 
and  the  privileges  of  the  upper  classes,  and  develop  a  tendency 
to  use  their  power  for  the  exclusion  from  justice  and  oppression 
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of  the  lower  classes.  In  the  burden  which  military  duty  im- 
posed upon  the  small  landowners,  and  in  the  numerous  duties 
of  tenure  and  service,  means  for  this  oppression  were  ever 
present,  and  were'increased  by  manifold  circumstances.  War 
and  disaster  drove  the  small  independent  landowners  from 
their  farms ;  the  Hundred  was  broken  in  upon  by  the  lords  of 
the  manor  and  by  dependent  communities,  and  the  separate 
allodial  peasants  became  less  and  less  capable  of  protecting 
themselves  and  bearing  the  common  burden.  In  such  a  state 
of  affairs  the  weaker  classes  would  necessarily  be  in  a  better 
position  when  a  higher  impartial  power  appointed  and  con- 
trolled the  civil  and  military  officers.  Only  by  such  a  power 
could  the  initiative  be  taken  for  the  measures  which  were  now 
necessary  for  the  protection  of  the  unrepresented  classes.  The 
exclusion  of  the  small  landowners  and  of  the  landless  from  all 
the  greater  assemblies  lessens  their  interest  in  the  life  of  the 
confederacy,  and  inclines  the  masses  to  subject  themselves 
to  one  great  distant  lord,  rather  than  to  numerous  powerful 
neighbours.  In  this  matter  the  Middle  Ages  were  guided  by 
an  empirical  tact.  If  the  supreme  ruler  of  the  commonwealth 
was  to  be  exalted  above  these  class  interests,  it  was  necessary 
that  his  ruling  position  should  be  made  a  permanent  dignity 
in  his  family,  which  should  be  independent  of  the  favour  of 
the  dominant  classes,  and  devoted  to  the  lasting  welfare  of  the 
community  ;  and  as  a  rule  the  king  was  inclined  to  this  from 
the  feelings  inspired  by  his  high  calling.  In  contrast  to  the 
ancient  world,  in  the  Germanic  world  the  hereditary  kingship 
raised  the  "  State "  above  social  interests,  and  gave  the 
permanent  and  highest  duties  of  the  State  a  permanent  re- 
presentative. And  therefore  it  is  that,  among  the  Anglo- 
Saxons,  kingship  was  upheld  by  the  attachment  of  the  weaker 
classes,  and  became  bound  to  the  whole  community  by  a 
mutual  bond,  which  of  all  the  creations  of  the  secular  State 
has  endured  longest  and  most  firmly.* 

•    A§    rrpnrrlg    tlio    origin    of    tho  Prcropntivo    in    Enfxlini<l "  (1830),  in 

Anglo-Saxon  kingHhip,  rco  tiio  clt  vor  wliicii  ilio  lilHtdricul  diitcH  Imvo   W-n 

monograph   of   Allen,   "Inquiry   into  ciunfully coilcclcd.  IJut  UuMippoiiranco 

the    riito  and    gruwtii  of   tho  Koyal  of  thu   truutiuo   at   tho   tinio  of   the 
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The  honorary  prerogatives  of  the  kingly  office  are  next 
formed  in  the  following  way.  They  resulted  from  the  idea 
that  the  embodied  authority  of  the  State,  if  it  is  to  stand 
above  the  community,  must  be  itself  the  undisputed  head  of 
the  society.  Accordingly  the  king  has  the  highest  grade  of 
"  Weregeld,"  viz.,  in  Mercia  30,000  sceatts,  equal  to  7200 
shillings,  or  1201bs.  silver  ;  as  high,  therefore,  as  the  **  "Were- 
geld "  of  six  Thanes  or  thirty-six  Ceorls.  In  other  districts 
the  simple  "  Wite  "  of  the  king  is  apparently  not  higher  than 
that  of  the  archbishop  ;  but  the  amount  of  the  royal  **  Were- 
geld" is  doubled  by  the  "  Cynebot"  of  equal  amount,  which 
is  demanded,  not  by  the  family,  but  by  the  whole  nation  for 
the  life  of  *'  its  king,"  thus  giving  expression  to  the  idea  that 
in  reciprocal  possession  the  king  belongs  not  merely  to  his 
family  and  his  class,  but  to  the  whole  community  and  the 
nation  at  large.  The  next-of-kin  of  the  king  are  also,  by  the 
simple  "  royalwere  "  and  by  larger  contributions  (Cn.  ii.  58, 
Appendix  iv.),  ranked  above  the  Prelates  and  Thanes,  and 
form,  under  the  name  of  "  /Ethelingi,"  the  only  legally  recog- 
nized hereditary  nobility  of  the  Anglo-Saxon  period.  The 
early  recognized  capital  punishment  for  regicide,  and  for  har- 
bouring seditious  vassals  of  the  king,  belongs  pre-eminently  to 
the  class  of  political  or  magisterial  prerogatives.  A  higher 
degree  of  "  Weregeld,"  and  a  fine  for  the  king's  vassal,  and 
the  higher  position  of  the  vassal  as  "compurgator,"  create 
at  once  a  social  prerogative,  and  a  recognition  of  magisterial 
authority.  An  especial  protection  extends  even  down  to  the 
godchild,  the  groom,  and  the  man  whom  the  king  honours 
by  deigning  to  drijjk  in  his  house.  To  the  social  side  of  the 
kingship  belongs  finally  the  formation  of  a  Eoyal  Household, 

Koform  Bill,  and  the  abstract  argu-  places   ia    the   foregroand.      Turaer, 

ments  employed,  have  caused  the  author  on   the  other  baud,   ia   unprejudiced^ 

to  entirely  mistake  the  autheuticatetl  "  Anglo  -  Saxons,"    Supplement    (iv.) 

development    of   a    king  from  social  p.  2G2.     For  the  historical  facts  as  to 

causes.     In  the  background  one  can  ^Ella,  of  Sussex,  vide  Bsada,  "  Eccle- 

perceive  in  this  author   the  idea  of  siastical     History,"     i.    15;    "Saxon 

usurpation  and  a  continual  dislike  of  Chronicle,"  anno   449-495;    Lappen- 

monarcliy  ;    everything    that    is    im-  berg,  i.  566.     The  etymology  of  tho 

mature  and  anomalous  in  the  develop-  nume  "King"  is  dubious, 
meut  of  kingly  power  he  accordingly 
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the  four  chief  offices  in  which,  as  in  other  Germanic  king- 
doms, are  those  of  the  chamherlain,  the  marshal,  the  steward, 
and  the  cupbearer.** 

The  rights  of  sovereignty  in  the  State  are  more  slowly- 
developed  than  the  prerogatives  of  the  king.  To  designate 
him  as  the  highest  official  in  the  realm,  the  terms,  "  Hlaford  " 
and  **  Mundbora  "  of  the  whole  nation  are  used  (Chron.  Sax. 
anno  921,  and  under  Eadward  the  Confessor).  Whilst  the 
word  "  Hlaford"  exjDresses  the  lordship  over  the  whole  nation, 
which  has  to  swear  faith  and  allegiance  to  him,  the  term 
"Mundbora"  expresses  a  protector  and  guardian,  " dcfcusor et 
patromis."  The  indefiniteness  of  the  appellation  is  in  keep- 
ing with  the  facts.  It  was  indeed  a  process  of  slow  forma- 
tion in  which  the  royal  sovereign  rights  of  later  times  were 
not  yet  sharply  defined.  An  analogy  with  private  lordship 
still  exists  everywhere  ;  just  as  the  oath  of  fealty  taken  to  the 


*  *  Tho  honorary  prerogatives  of  the 
king  belong  pre-eminently  to  the  social 
side,  and  it  is  accordingly  not  by  mere 
chance  that  among  the  Celts  in  Eng- 
land, as  on  the  continent,  court  offi- 
cialism plays  a  more  important  part. 
Nationality,  and  the  strong  ascendancy 
of  the  great  landed  proprietors,  com- 
bined to  make  the  kingships  there  find 
pleasure  in  posing  as  the  heads  of 
great  and  noble  households.  The  pe- 
dantic importance  with  which  tho  law 
of  Wales  fixes  the  rank  and  the  per- 
quisites of  tho  twenty-four  court  offices, 
according  to  their  position  at  tlie 
king's  marshal's  and  Tassal's  tables  is 
very  characteristic.  Kemble's"  Anglo- 
Saxons,"  ii.  cap.  3,  contains  a  chapter 
on  tho  king's  court  and  household. 
Tho  chamberlain  appears  under  the 
name  of  "  Burtliegn  "  "  liordere,"  "  Cu- 
hicularing,"  "  CavwraHuH,"  and  "  lltc- 
eaurarius."  Tlio  marshal  is  known  as 
"Steallero,"  "IIorBthcpn,"  ^'utitbitlaior," 
"  Btralor  renis."  According  to  tlio  literal 
interpretation  of  tho  term,  '*  overseer  of 
liorscB,"  liiB  duty  was  to  Buporintend 
everything  connected  with  tho  royal 
equipment,  and  thus  he  )md  an  cBpcciul 
authority  over  tho  warlilui  roUowcrs; 
tho  frcquetit  mention  of  it  )K)int8  to  a 
certain  iu>i)ortauce   attached   to  this 


court  office.  The  steward  ("Truchsess") 
appears  as  "  dapifer"  "  disc  if er  rcijis ;  " 
the  Anglo-Saxon  name  was  "Disc- 
thegn."  The  cup-bearer  is  found  only 
in  Latin  records  as  "jnncerna,"  '■^pin- 
cernns."  The  smaller  offices  are  so 
incidentally  mentioned  that  from  this 
single  fact  alone  their  small  impor- 
tance can  be  estimated.  But  even 
the  liighor  offices  are  only  honourable 
dignities  for  the  "  great  Thanes,"  to 
whom  the  king,  according  to  circum- 
stances, also  entrusts  the  command  of 
his  troops,  or  to  whom  ho  gives  sonic! 
liigh  position  in  his  council ;  but  with 
no  court  office,  as  such,  are  specified 
ytato  duties  connected.  Tho  position 
of  tho  "  great  Tlmne,"  and  of  tlie  high 
official  of  State  or  Court,  is  frequently 
united  in  ono  person  ;  but  everywhere 
the  signatures  of  tho  Prelates,  of  Jhins 
and  iilinixfri  (U'lianos),  ajjpear  ns  tlui 
proper  constituent  jmrts.  A  title  d(>- 
rived  from  a  court  office  only  occurs 
occasionally  in  the  case  of  a  few  Tliancs, 
and  only  among  such  as  are  not  in- 
vested witli  the  liigher  rank  of  Ealdor- 
mun  (Dux,  Comes)  in  tho  central 
adminiHtration,  the  signature  of  tho 
J'laldorman  always  precediug  tliose  of 
the  others. 
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iking  is  word  for  word  the  oath  of  service  taken  by  a  private 
man  to  his  Hlaford.  Nevertheless  very  important  changes 
in  the  social  order  in  the  army,  and  in  the  court  of  justice,  as 
well  as  in  the  Church,  originate  in  the  power  of  the  Sovereign. 
I.  'STjbc  f^ilitanj  ^uprcmacn  was  already  contained  in  the 
old  Ducal  dignity,  as  being  the  highest  command  in  the  army, 
and  is  undisputed  throughout  the  whole  of  the  Anglo-Saxon 
times.  Both  before  and  after  the  union  of  the  kingdoms  thOj 
king  fights  in  person  at  the  head  of  his  army,  in  the  innu-i 
merable  battles  recorded  in  Anglo-Saxon  history.  Next  to' 
the  king,  Ealdormen  appear  most  frequently  as  commanders 
representing  him  ;  his  place  is  also  often  filled  by  a  marshal 
(steallere),  or  some  other  great  Thane.  A  general  vicegerency 
of  an  Ealdorman  includes  also  the  delegated  command  of  the 
army.  With  this  exception,  there  cannot  be  found,  in  the 
whole  Anglo-Saxon  period,  any  trace  of  the  active  command 
of  the  army  being  attached  to  any  office  or  possession. 
Separated,  again,  from  the  leadership  of  the  army  is  the 
power  of  deciding  as  to  war  and  peace,  and  of  regulating 
the  distribution  and  equipment  of  the  contingents.  The 
decision  on  these  matters  originally  rested  with  the  people,  ( 
without  whose  assent  no  national  war  could  be  entered  upon. 
In  later  times,  too,  the  king  determined  on  such  matters 
in  the  national  council,  which  in  the  small  kingdoms  is 
identical  with  the  county  assembUes.  After  the  consolidation 
of  the  great  kingdoms  with  their  subdivisions,  the  right  of 
deciding  the  distribution  of  the  contingents,  under  the  direction 
of  the  royal  governor,  falls  to  the  county  assembly. (1) 

(1)  The  militarij  sovereujnty  must  be  character  of  these  debates,  regarding  i 

distinguished  with  regard  to  its  later  amount  and  distribution,  appears  also  | 

development   according    to    its    three  in  the  laws  (Athlr.  vi.  32.  sec.  3). 
component  parts.  e.   The   penonal    command    of   the 

o.  The  decision   touching    tear  and  national  army.   From  the  supreme  com- 

peace  was  from  ancient  times  the  con-  mand  over  the  army  proceeds  the  right 

cern   of  the   people,  wherever  a  real  to  appoint  all  the  other  leaders.     The 

"national  war  "  was  to  be  undertaken.  punishment  for  omitting  to  join  the 

b.  The  decree  as  to  the  distribution  army  varied  according  as  the  king  was 

n7ul  equipmeut  of  the  contingents  was  present  in  person  or  not.   In  the  former 

left  to  the  individual  shires  in  which  case  the  disloyal  soldier  might  forfeit 

the  governor  sat  in  council  with  the  his  property  and  his  life  (Athlr,  v.  28,) 

county  assembly.    The  administrative  vi.  35 ;  Cn.  ii.  77). 
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The  traditional  limitations  of  the  military  power  have  na 
bearing  upon  the  armed  courtiers  and  personal  vassals  of  the- 
king ;  to  summon  them  to  his  standard  was  a  personal  right, 
while  their  equipment  was  the  business  of  the  "  Steallere." 
In  the  place  of  the  old  broken-down  militia  there  stood  now 
a  force  better  versed  in  arms,  equipped,  and  for  the  most  part 
maintained,  by  the  king's  household,  and  by  those  of  a  few 
great  lords  who  had  the  means  of  provisioning  their  men 
during  a  campaign.  They  were  bound  to  their  lord  by  a 
personal  oath,  which  had  not  yet  any  connection  with  a  fief 
of  land,  but  which  was  only  taken  "  on  condition  that  he  keep 
me  as  I  am  willing  to  deserve,  and  fulfil  all  that  was  agreed 
on  when  I  became  his  man,  and  chose  his  will  as  mine." 
Herein  there  was  only  the  first  step  to  the  later  "  feudal 
system."  The  Gesith-man  may  be  a  free  landed  proprietor, 
owner  of  a  grant  of  folkland  or  loanland  under  very  various 
conditions,  or  he  may  be  landless  and  dependent  solely  upon 
the  maintenance  he  receives  in  his  lord's  household.  We 
perceive  in  the  numerous  feuds  of  the  petty  kingdoms  with 
each  other  the  wars  carried  on  by  a  retinue  of  followers,  and 
consequently  these  armed  followers  themselves  attained  side 
by  side  with  the  decay  of  the  old  land  militia  a  wider  extent 
and  importance.  The  unsuccessful  struggles  with  the  Danes 
showed  the  unwieldiness  and  occasional  uselessness  of  the  old 
national  array  so  clearly,  that  in  the  combats  for  deliverance, 
under  Alfred  the  Great,  the  personal  organization  by  the 
king  is  throughout  a  prominent  feature.  The  relation  of 
personal  service  to  the  king,  *'  Thaneship,"  extends  by  degrees 
to  all  possessors  of  five  hides  and  upwards.  From  these 
times  we  meet  with  many  occasions  upon  which,  without 
any  resolution  on  the  part  of  the  National  Council,  the 
peojilo  willingly  followed  the  personal  summons  of  the 
king.  (1") 

(!•)  Orlginnlly,  the  position  of  tho  riors,  who  under  their  leader  or  lord 

personal  foUnworH  und  of  Iho  iirniud  hud  won  tho  victory,  roniiiinod,  in  pciioo 

rourtiors  wiih  (luitu   diflrrmt  fnun   u  uIho,  liio  iieiiroHlHtirmundingHand  ooni- 

Ingal  point  of  viow.    Iiuiuudiutuly  uflur  piini(in8(f;omi7<)i)of  tlioircliicltiiin.    Ah 

u  conquest,   tlio  llowur   of   tho   wur-  tlio  lciug>lon»  grew,  tlio  possibility,  and 
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The  military  constitution  of  the  national  army  and  that  of 
the  royal  retinue  became  in  this  way  to  a  certain  extent  fused. 
Decisions  touching  peace  and  war  could  no  longer  be  com- 
pletely in  the  hands  of  the  national  council,  although  that 
council  was,  as  a  matter  of  fact,  almost  always  consulted,  and 
claimed  at  least  the  right  of  giving  or  withholding  its  consent 
when  there  was  any  question  of  exceeding  the  customary  time 
of  service,  of  entering  upon  winter  campaigns,  of  naval  prepa- 
rations, and  wars  of  conquest  in  distant  parts,  or  generally  of 
any  unusual  services.  Similarly,  in  the  county  assembhes, 
the  disposing  powers  of  the  royal  officers  in  equipping  the 
contingents  had  to  be  enlarged.  In  two  generations  after 
Alfred's  day,  peaceful  inclinations  again  had  the  upper  hand ; 
the  kingdom  again  became  powerless  to  resist  the  Danish 
invaders.  Bold  adventurers  from  among  those  northern  war- 
riors soon  gain  the  position  of  great  king's  Thanes.  The 
landed  proprietors  are  only  too  ready  to  abandon  the  real 
war  service  to  the  newly  formed  retinues,  who  had  been  gained 
over  by  the  gifts  of  offices  and  grants  of  folkland.  The 
heavy-armed,  experienced  sokhery  now  consist  for  the  most 
part  of  landless  men  under  the  command  of  great  Danish 
Thanes.  Already  under  Cnut  a  standing  guard  of  three  thou- 
sand housecarls  appears — a  class  of  soldiers  with  articles  of 
war  of  their  own,  and  completely  severed  from  landed  pro- 
perty. But  as  this  institution,  standing  as  it  did  in  complete 
contradiction  to  the  proprietary,  financial,  and  social  con- 

with  it  the  desire  to  increase  the  number  able  and  separate  transactions  of  the 
of  the  followers  grew  also  stronger  county  assemblies.  In  the  complete 
(Kemble,  i.  142).  But  seeing  tliat  the  ruin  of  the  SUite,  out  of  which  Alfred 
king  chose  his  Ealdormen  an<l  Gere-  the  Great  raised  his  people,  the  obser- 
fas  from  amongst  his  nearest  followi-rs,  vation  of  the  old  constitutional  forms 
and  appointed  them  to  |)osts  of  conti-  became  impossible.  .lEifred  introduced 
dence,  the  "  follower-system "  became  a  system  of  successive  service,  accord- 
fused  with  the  supreme  offices,  and  ing  to  which  in  long  campaigns  the 
formed  the  later  '•  Thaneship."  In  soldiers  relieved  each  other;  he  built 
process  of  time  this  double  relation  magazines  for  the  provisioning  of  the 
was  sure  to  react  upon  the  altered  army,  at  the  expense  of  the  State,  and 
position  of  the  popular  decisions  con-  framed  new  regulations  for  the  conduct 
eerniiig  war  and  peace.  The  carrying  of  marine  warfare  and  for  the  defence 
on  of  war  was  in  the  ninth  century  no  of  fortresses.  But  the  question  of  the 
longer  compatible  with  a  war  system,  extent  of  these  arrangements  has  never 
dependent  on  the  resolutions  of  a  been  definitely  settled 
national  council,  and  on  the  iunumer- 
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ditions  then  existing,  could  not  possess  stability,  it  soon  fell 
to  pieces.  An  ever-recurring  feeling  of  insular  security  pre- 
vented any  lasting  reforms  in  the  military  organization,  either 
by  a  definite  distribution  in  proportion  to  amount  of  property, 
or  by  regular  arrangement  and  drilling  of  the  masses  capable 
of  bearing  arms.  And  this  is  what  finally  brought  the  Anglo- 
Saxon  kingdom  to  ruin.  The  energy  which,  among  the  Lan- 
gobardi,  distributed  military  service  on  the  principle  of  the 
Eoman  centuries  according  to  landed  and  movable  property, 
or  which,  as  in  the  Carlovingian  constitution,  gave  the  State 
an  immediate  right  to  a  fully  equipped  man  for  every  four  or 
five  hides,  was  unknown  to  the  Anglo-Saxons.  This  stato 
of  things  explains  the  intricacies  which  in  later  times  arose 
whenever  a  military  summons  was  really  issued  (as,  for 
instance,  in  the  fatal  year  999),  for  the  allotment  of  the 
contingent  in  each  district  and  sub-district  could  be  disputed. 
Even  the  grants  of  folkland  were  not  utilized  for  the  purpose 
of  regulating  a  certain  proportion  of  men.  The  Anglo-Saxons 
had  neither  a  perfected  form  of  the  "  beneficial "  system  nor 
a  "seniorat"  {vide  p.  95).  The  folkland  was  partly  given 
away  as  an  Allod,  and  partly  revocably  granted,  with  various 
burthens  attached,  but  everywhere  with  the  reservation  of 
defence  and  guard  duty,  but  not  charged  with  supplying  any 
fixed  number  of  shields  as  an  actual  tax.  Very  numerous 
grants  were  made  to  the  great  Thanes  in  return  for  services 
done,  and  in  expectation  of  services  in  the  future ;  they 
were  an  expression  of  favour,  but  no  basis  for  fixed  war 
service.  This  is  the  most  characteristic  expression  of  the 
laxity  under  which  the  Saxon  military  system  generally 
suflfered.Cl") 

(l**)  From  tlio  military  rights  of  tho  495).    "  VI  ill!  <iu!  in  hmtem  pe.rgere 

kinKf"llowHalHotii«!  buil<liii>?  of  castles.  mm   potueriut,  juxla  anliquam  et  ali-t 

It  WfiH  of  grout  iiii|)orUiiiC(!  to  utili/.«!  ut  arum  (jtntiamconsuil  mtinvmad  cioitatcf» 

Htutod  titnuH, for  HU(;h  wiirliko  |)iir|)OHc-H,  nocn*  it  ponlrM  ar  trtiiiiiitii»  pitluilium 

tlu!  »iiimll  frcoiiioii,  whoso  sorvici's  iu  oprnnliir,  <t  in  civildlr.  (ttijitr  in  nmrchii} 

uctuul  wurfuro  wcro  soUlom  rt'<iuiroil.  irncinsfacianl."     'i'lu>  HyHloiii  of  forti^ 

We  litid  llluj   Hiitiiu  tratisition  in   tliu  iiuiitioiis    in    tlio    An^lo-Suxon   timer* 

Carlovineiuii     lugislation    (Ciirol.     ii.  wuh,  in   conscquoneo  of  tho  dilliculty 

Kdict.  Pwtanse,  auno  8G4,  o.  27.  vol.  i.  of  providing   un    udequutu    garriaon. 
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11.  "S^fit  5|uliicial  ^upumacg  of  tfte  lEting  was  the  most 
important  of  the  permanent  powers  which  accrued  to  the 
chieftains  in  the  transition  from  the  old  dukedom  to  the 
regal  dignity.  As  "  Mundbora  "  of  the  whole  nation,  the  king 
was  the  supreme  judge  in  the  land,  with  power  over  limb, 
life,  and  property.  The  royal  judicial  office,  however,  still 
retained  the  formal  character  of  the  Germanic  magistracy. 
It  included  the  right  of  "regulating,"  of  "administering," 
and  of  "  executing,"  but  not  the  right  of  "  pronouncing  the 
sentence,"  which  belonged  to  the  members  of  the  community. 
In  the  united  kingdom  it  was  impossible  for  the  hereditary 
supreme  magistrate,  in  consequence  of  the  extent  of  his 
territory,  to  sit  in  judgment  in  the  old  traditional  places 
of  justice  (although  instances  occur  of  the  exercise  of  this 
right) ;  but  the  legal  supremacy  in  its  regular  course  displays 
itself  in  the  ruling  power  which  appoints  the  Ealdormen  and 
Shir-gerefas  as  royal  justiciaries  in  the  people's  courts,  and 
commissions  these  again  to  appoint  the  witan  who  find  the 
judgment.  As  protector  of  the  weaker  portion  of  his  subjects 
and  of  the  general  freedom,  the  king  provides  a  speedy  course 
of  justice,  and  facilitates  the  prosecution  of  rights,  by  the 
frequent  holding  of  court  days  in  the  subdivisions  of  the 
counties  (Hundreds).  The  Hundred  Court,  which  exists  from 
the  tenth  century,  appears  in  England  as  a  branch  of  the 
County  Court  instituted  by  later  positive  arrangement.  In 
order  to  shorten  the  way  for  litigants,  to  dispose  of  the  ever- 
increasing  mass  of  legal  business,  and  to  render  it  possible 
for  the  poorer  freemen  to  fulfil  their  duties  without  being  over- 
burthened,  the  less  important  matters  were  delegated  to  a 
local  court,  held  every  month,  which  sufficiently  accounts  for 
the  indefiniteness  in  the  limits  of  the  jurisdiction  of  the 
County  Court,  and  its  position  as  a  superior  tribunal  with 
respect  to  the  Hundred  Court,  and  for  the  presidency  of  the 
Shir-gerefa  in  both.     It  is  further  the  king  who  allows  the 

very  faulty,  and  eventually,  when  the      the  king  to  the  building  of  castles  can 
times  of  danger  were  over,  always  fell       be  proved, 
into  decay.     But  no  exclusive  right  of 


24  Constitutional  History  of  England. 

Manor  Courts  to  enlarge  their  jurisdiction  over  petty  criminal 
oifences,  who  extends  this  jurisdiction  to  certain  free  allodial 
possessors,  and  who  lends  to  the  Manor  Court  the  character 
and  authority  of  magisterial  power,  besides  defining  and  regu- 
lating the  relations  between  private  and  i^ublic  courts.  The 
position  of  private  magistrates  as  "  Thanes  of  the  king " 
prevents  such  rights  as  reside  in  them  from  being  changed 
into  mere  rights  appertaining  to  property,  towards  which 
result  the  interests  of  the  landed  classes  were  ever  urging 
them.  It  was  just  these  interests  of  the  upper  classes  and 
the  attachment  to  custom  which  jealously  guarded  the  tra- 
ditional jurisdiction  of  the  courts.  Though  the  royal  judi- 
ciaries were  only  representatives  of  the  king,  the  king  was 
not  allowed  to  arbitrarily  hold  his  court  in  rivalry  with 
theirs ;  but  his  province  was  merely  to  act  as  subsidiary  to 
the  others,  supplying  deficiencies  in  cases  of  a  failure  of 
justice,  or  where,  from  the  high  position  of  one  of  the  liti- 
gants, an  impartial  administration  of  justice  could  not  be 
obtained  or  expected  from  the  County  Court.  This  subsidiary 
position  is  most  definitely  laid  down  in  Eadgar,  iii.  2  :  "  Let 
no  one  go  to  the  king  on  account  of  a  suit,  except  when  his 
right  has  been  denied  him  in  the  court,  or  he  cannot  attain  to 
his  right"  (so  also  in  Cnut,  ii.  sec.  17).  It  is  the  old  prin- 
ciple, seen  also  on  the  continent,  that  when  the  lower  magis- 
terial powers  refuse  to  do  justice,  the  higher  should  interfere 
to  compel  its  being  done.  In  this  sense  **  the  Idng  in  the 
national  assembly"  appears  as  the  highest  judicial  tribunal 
in  the  land,  in  which  capacity  he  deals  with  the  failure  of 
justice,  and  judges  powerful  litigants ;  that  is,  ho  appoints, 
according  to  custom,  a  number  of  impartial  **  Witan  "  to  find 
upon  the  question  of  llight ;  analogous  to  the  manner  in 
"which  Ealdormen  and  Shir-gorefas  in  the  Hundred  Courts 
appoint  judges  out  of  the  number  of  those  lawmen  or  suitors 
in  the  county  privileged  to  attend  the  court.  In  the  later 
laws  it  is  laid  down  as  a  universal  proposition  that  "  no 
one  has  any  jurisdiction  (socnc)  over  the  king's  Thane,  but 
the  king  alono  "  (Athlr.  iii.  11) ;  which,  from  the  numerous 
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significations  of  the  word  **  Bocne,"  may  be  understood  to 
mean,  that  over  the  great  Thanes  in  the  Witenagemote, 
against  whom  it  would,  moreover,  be  difficult  to  obtain  justice 
in  the  country,  the  high  jurisdiction  of  the  king  in  the 
Witenagemote  should  at  once  be  exercised. — In  the  province 
of  criminal  jurisdiction  especially,  the  assistance  of  the  legis- 
lature was  early  needed  to  restrain  blood-vengeance  and  to 
improve  the  method  of  proof  by  compurgators,  who,  after  the 
tribal  constitution  had  become  dissolved,  were  chosen  very 
irregularly  from  amongst  neighbours,  whom  the  powerful  noble 
can  find  only  too  speedily,  but  the  poor  man  only  with  the 
greatest  difficulty.  At  this  point  the  kingly  power,  at  an 
«arly  period,  shows  itself  active  in  affording  the  protection 
of  the  law  to  the  weaker  suffering  under  the  oppression 
of  the  stronger.  Numerous  laws  were  directed  against 
private  feuds.  Certain  of  the  compurgators  were  nominated 
and  summoned  by  the  royal  bailiff;  and  thus  inequality 
in  degrees  of  power  were  in  some  measure  obviated.  For 
breaches  of  the  peace  we  early  meet  with  an  extensive 
system  of  punishments  inflicted  on  life  and  limb.  Breaches 
of  the  law  led  to  an  extended  system  of  fines  for  the 
protection  of  the  person,  of  honour,  of  domestic  authority, 
and  of  property.  And  here,  finally,  the  royal  judicial 
tsupremacy  appears  in  the  form  of  the  privilege  of  pardon, 
but  only  so  far  as  it  is  opposed  by  no  private  right  to  satis- 
faction (Wihtr.  26 ;  Ine  6,  pr.  sec.  1  ;  Alfr.  7,  pr. ;  Athlst. 
vi.  1,  sees.  4,  5 ;  Edm.  ii.  6 ;  Edg.  iii.  7 ;  Athlr.  iii.  216 ; 
€nut,  ii.  67).  In  Edg.  iii.  2  it  is  generally  laid  down  that 
where  any  one  finds  the  judgment  unduly  hard,  he  may  appeal 
for  clemency  to  the  king.  (2) 

(2)  The  legal  }X)\rer  of  the  kings  royal  judicial  supremacy  shows  itself  in 

liad    become    already    established    iu  practice  in  the  fol lowing  points  : — 
llie  small  kingdoms  long  before  they  u.  In    the  right   of  «pp<^inting  the 

became  united  into  larger  principali-  Ealdormen  and   Shir-geiefas  as  judi- 

ties.     This  legal  power,  iiowever,  only  claries.     These  officers  exercise  also  a 

comprises  the  right  to  hold  a  court.  decisive  influence  upon   the  appoint- 

Tho  pronouncement  of  the  sentence  by  ment    of   the  judicial  committees    of 

members  of  the  community  constitutes  the  community.      In   the   first  place 

during  the  whole  Anglo-Saxon  period  the    agreement   of    the    parties    de- 

a  part  of  the  "orrfo  J  U(?u'ioru/u."    The  cides ;    failing   that,  we  never    hear 
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III.  'Wi^t  ^oIict=su})rcmaci)  of  tj^e  Ictmg  proceeds  from  his 
position  as  "  the  highest  maintainer  of  the  j)eace."  This  peace- 
5  controlling  power  is  the  outcome  and  extension  of  the  military 
i  command  and  the  criminal  jurisdiction,  with  which  latter  it 
is  in  England  even  at  the  present  day  allied.  By  the  grant 
of  the  royal  protection,  special  persons,  places,  and  times 
became  so  hallowed  that  any  violence  done  them  was  visited 
with  condign  punishment ;  and  where  a  breach  of  the  peace 
w^ould  have  been  committed,  according  to  the  law  of  custom, 
the  punishment  was  increased,  because  of  the  "  special  peace 
of  the  king,"     The  special  laws  concerning  peace  extend — 

(1)  To  certain  places :  to  the  palace  of  the  king  and  its 
surroundings  (Athlb.  3,  5  ;  Ine,  G ;  Alfr.  7 ;  Cn.  ii.  59) ;  the 
residences  of  the  upper  classes,  and,  under  other  names,  those 
of  the  lower  classes  as  well,  but  more  especially  as  "  Cirik- 
frith  "  to  churches  and  monasteries. 

(2)  To  certain  times :  to  the  time  when  the  militia  is  sum- 
\  moned  (Alfr.  40,  sec.  1 ;  Cn.  ii.  61) ;  to  the  popular  and  court 

assemblies  (Athlb.  ii.  8 ;  Athlr.  iii.  1 ;  Cn.  i.  82) ;  to  market- 
meetings,  meetings  for  taxation,  and  guild-meetings  (Ine,  6, 
sec.  5  ;  Athh*.  iii.  1) ;  to  the  coronation  day  of  the  king ;  and, 

of  a  selection  of  jiul,a;e8  by  the  com-  »6cne  of  the  private  individual  cannot 

munity,  because,  by  reason  of  the  in-  extend  over  a  royal  Tliano  as  a  royal 

equality  of   jjroperty   possession    and  officer ;  at  least  this  may  be  the  dubi- 

from   the  class  interests   which  were  ous  sense  of  the  passage  referred  to 

<lominant  in   the   great   courts,  there  above  (Athlr.  iii.  11,  "mum  man  n'tge 

was  no  room  for  it  in  proceedings  in  »ucne    ofer  ojnges   pejen,  baton  cyny 

which  the  mass  of  the  freemen  only  »'J^f'')- 

took  part  as  spectators.     In  criminal  c.  As  a  matter  of  course  the   king 

proceedings,  however,  the  accused  par-  nppoints  tiio  loeal  justices  on  the  royal 

ticipated  in  tlio  selection.  diinesnes,  as  well  as  on  those  portions 

h.   As  supreme  judge  over  *'  liberi  of  tho  folkland  which  have  remained 

hominei,"  the  king  allows  tho  Manor  under  his  inunediate  control,    and  in 

Courts  also  a  judicial  power.     In  this  jiriviloged  districts  also,  wliilsl  lie  ac- 

■ense  the  lord  of  the  manor  was  royal  cords  many  exemptions  in  his  capacity 

•* Thano  "   in  his  especial  capacity  of  of  supreme  magiwtrate. 

magistrate.     Tho   magistrate    himself  d.  Tho  king  as  magistrate  directly 

la    iiabib   to  a   flno   for  tlisobedit-nco  interferes  where   his  ajipointiHl  judge 

(Athlst  iv.   7),  and  is,  togctlier  with  lias  neglected  his  duty  (Cn.  ii.  sec.  17, 

the  OerfTa,  nominated   as  olljcial   nv  cit. ;  Kdg.  iii.  sec. '2,cit.  ;  Atlilnt.  ii.  :<). 

oordcr  in    quarrels  concerning   barter  The  jiurely  sniisidiary  jxK-iliou  of  tho 

and   exchange    (Athlst.    ii.    10,    pr.).  royal  right  of  decision  was  still  recog- 

The  Lond-lllAford  has  to  take  cure  of  ni/oil  at  tlie  beginning  of  tiio  Norman 

■tolen  cattle  until  the  owner  is  found  epoch   ns  customary  law  (Will.  i.  i'd, 

(Edg.  iv.  11;  Atblr.  i.  3,  etc.).    The  Logg.  Hen.  i.  ni,  C). 
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with  regard  to  the  Church,  to  fast-times  and  fast-days  (Alfr. 
5,  sec.  5,  etc.). 

(3)  To  certain  persons :  widows  (Athlr.  v.  21 ;  vi.  26) ; 
nuns  (Alf.  viii.  18)  and  the  whole  clergy ;  apparently  also  to 
the  possessions  and  personal  property  of  the  clergy  (Athlh.  1 ; 
Edw.  Conf.  1,  sec.  1).  Moreover,  the  king  was  accustomed, 
on  ascending  the  throne,  and  on  special  occasions,  to  proclaim 
"general  peace  orders,"  which  primarily  were  nothing  but  a 
confirmation  of  the  lex  tcrne,  according  to  which  breaches 
of  the  peace  were  punishable  in  the  popular  courts  by  custom- 
ary law.  The  consent  of  the  National  Assembly,  which 
usually  accompanied  it,  the  solemn  vow  taken  by  the  powerful 
nobles  present,  the  enjoining  of  their  official  duties  upon  the 
royal  governors,  bailiffs,  and  lords  of  manors,  gave  to  these 
proclamations  of  peace  a  heightened  power,  which  was  never- 
theless again  forgotten  in  troublous  times,  thus  necessitating 
perpetual  repetitions.  In  the  course  of  the  Anglo-Saxon 
period  the  king's  peace  took  the  place  of  the  common,  or 
people's  peace  {vollisfriedi'),  which  once  proved  the  basis  of 
social  order.  The  king  was  thereby  authorized,  with  the 
consent  of  the  National  Assembly,  to  reform  the  old  system 
of  composition,  to  threaten  heavier  offences  with  punishment 
of  life  and  limb,  outlawry,  and  forfeiture  of  estate ;  to  abolish 
blood-vengeance,  and,  by  means  of  bail,  to  secure  the  appear- 
ance of  the  guilty  parties  before  the  court.  In  all  these 
directions  the  Anglo-Saxon  period  makes  comparatively  speedy 
progress.  From  the  position  of  the  highest  maintainer  of  the 
peace  was  deduced  a  regulating  power,  which,  without  the  con- 
sent of  the  National  Assembly,  created  (beyond  the  province 
of  ordinary  breaches  of  the  peace  and  breaches  of  right)  new 
offences.  For  these  heavy  fines  were  fixed,  whenever  the 
judges  recognized  in  them  a  breach  of  the  proclamation  of 
the  royal  peace. (3) 

(3)  The    police    power     is    a    de-  taining   to  the    maintenance   of    the 

velopment  of  the   legal  and  military  peace.      From  the  jx)wer  of  pimish- 

jwwLrs  combined,  out  of  which  latter  iug  is  developed   first    the  idea  of  a 

proceed  the  legal  grounds,  the  forms,  preventative  power.     The  right  to  com- 

aud    the   means   of  constraint  apper-  mand  peace  by  means  of  personal  order* 
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The  blending  of  the  office  of  supreme  maintainer  of  the  peace 
■with  that  of  commander-in-chief  leads  fm'ther  to  a  miion  of 
the  organization  of  the  militia,  its  institutions,  its  districts, 
and  its  officers,  with  the  objects  pursued  by  "maintenance  of 
the  peace."  The  summons  of  the  array  may  take  ]Dlace  in 
the  counties,  even  in  times  of  peace,  for  the  pmpose  of  pur- 
suing and  apprehending  peace-breakers  (Edw.  et.  G.,  sec.  6 ; 
Cn.  ii.  2,  29;  ii.  48,  sec.  6).  The  hundreds  and  tithings  of 
the  national  militia  are  made  responsible  in  the  person  of 
their  propositi  for  the  maintenance  of  the  peace;  that  is, 
for  the  arrest,  safe-keeping,  pursuit,  and  denunciation  of 
peace-breakers.  An  important  institution  of  this  character 
■was,  moreover,  that  ■which  compelled  dangerous  characters 
to  find  security  for  their  good  behaviour  (Edm.  iii.  7,  sec.  1 ; 
Edg.  iii.  7;  Athlr.  i.  4;  Cn.  ii.  25,  30,  33).  Further  still, 
landless  persons  ■were  obliged,  under  threat  of  the  ■withhold- 
ing of  legal  protection,  to  join  a  "tithing,"  i.e.,  a  small 
community  "VN-ith  a  responsible  head,  ''  prsepositus,"  "  head- 
borough,"  or  to  seek  some  landowner  as  their  lord,  who  would 
guarantee  their  appearance  before  the  court.  As  a  general 
principle  of  law  this  is  first  laid  down  in  Edg.  iii.  6:  "And 
every  man  shall  find  security,  and  the  surety  shall  lead  him 
and  hold  him  to  all  right,  and  if  3;ny  such  do  wrong  and 
break  out,  then  shall  the  surety  bear  what  ho  should  bear. 
But  if  it  be  a  thief,  and  the  surety  can  lay  hold  on  him 
within  twelve  months,  he  shall  deliver  him  over  to  justice, 
and  shall  receive  back  what  he  has  paid." 

lay  in  tlio  military  command  of  tho  utilized  for  carrying  out  tlio  measures 
king.  Among  the  warlike  tribes  of  dictated  by  tlio  peace-jurisdiction.  A 
the  contiiunt  tho  notion  of  military  general  i)roplamation  of  jieaco  was 
Bcrvice  and  piiniHhmcnt  in  default,  UHiially  issued  by  tho  kinj^.s  on  their 
which  waa  part  and  parcel  of  the  accession.  In  the  course  of  generations 
military  organization,  waH  extended  to  people  became  accustomed  to  refer 
tlie  province  of  law,  and  led  to  an  en-  back  tiie  rules  of  the  civil  law  in  these 
largenicnt  of  tho  jtowcrs  of  the  niagis-  proclamations  of  juace,  so  oft  repeated, 
tracy.  In  Kngland  peace-jurisdiction  is  bo  freipicntly  confirmed  in  tho  National 
jfrimarlly  the  outcome  of  the  judicial  Asscnddie.x,  and  so  continuously  em- 
power and  tho  duly  f)f  protectifm  j)loye<l  by  tho  couils  of  law — so  that 
(viHUiUmn)  cdnibined,  and  ''miind"  the  ohl  "folkspeaco"  jiasses  into  a 
iind"/r///*"  ap|)riir  to  have  tho  sanio  "  king's-peaco,"  whicli  includes  the 
nigniffcution;  and,  on  the  other  hand,  sanction  to  puuisli  all  thu  heavier 
tho    institution*  of   thu    militia    are  crimes  and  oflbaocs. 
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For  such  as  are  not  established  in  the  household  or  on  the 
land  of  a  Thane,  the  tithings  of  the  military  organization  are' 
now  made  use  of,  and  the  man  without  a  surety  has  to  join' 
these  in  such  a  way  that  either  a  special  surety  or  the  **  pne- 
positus "  is  answerable  for  him.  This  is  insisted  upon  in 
Cn.  ii.  20  as  an  universal  institution  of  the  country: — "And 
we  will  that  every  freeman  be  brought  into  a  Hundred  and  a 
tithing,  whoever  will  be  entitled  to  purgation  by  oath,  and  to 
where,  if  any  one  kills  him  after  he  is  more  than  twelve  winters 
old,  or  bo  he  no  longer  worthy  of  the  rights  of  a  freeman, 
be  he  one  of  the  household  or  servant.  And  let  every  one 
be  brought  into  a  Hundred  and  under  security,  and  let  the 
surety  constringe  and  lead  him  to  all  his  rights." 

The  system  of  police  security  appears  thus  to  have  been 
definitely  worked  out.  Every  Thane  is  responsible  for  his 
household,  and  his  village  Gerefa  for  the  peasantry  who 
were  settled  on  his  lands.  The  other  independent  freemen 
had  to  endeavour  to  gain  so  much  confidence  among  the 
free  peasantry  that  these  latter  through  their  headborough 
would  undertake  the  security  for  them.  The  money-responsi- 
bility fell  finally  upon  the  community  as  a  common  duty, 
which  in  Norman  times  was  inaccurately  (from  an  external 
point  of  view)  described  as  a  "mutual  security."  Of  course 
this  system  made  it  difficult  for  any  landless  man  to  change 
his  habitation.  A  right  of  free  migration  was  certainly 
recognized  as  an  established  principle ;  and  all  Hlafords  are 
ordered  by  law  not  to  prevent  any  *'  lihcr  homo'*  from  looking 
for  another  lord  or  Hlaford-socn  (Athlst.  iii.  4,  iv.  5,  v.  1). 
But  the  departing  freeman  had  first  to  prove  that  he  had  com- 
pletely fulfilled  all  his  duties  to  his  former  lord,  and  that  he 
had  obtained  permission  of  the  latter  to  leave  his  service; 
otherwise  the  new  master  cannot  receive  him  (Edw.  ii.  7 ; 
Athlst.  ii.  22,  iii.  4,  v.  i. ;  Edm.  iii.  3;  Cn.  ii.  28).  In  con- 
nection with  this  system  of  a  local  police  was  a  further  re- 
sponsibility of  the  Hundred  for  the  due  pursuit  of  thieves  and 
for  the  production  of  their  members  before  the  court.  Accord- 
ing to  an  isolated  document,  it  was  attempted  to  create,  as  on 
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the  continent,  a  presentment  making  it  the  duty  of  the 
Hundred  to  give  information  on  oath  (Atheh*.  iii.  c.  3.,  sec. 
3) ;  but  the  exact  form  of  this  cannot  be  gathered  from 
the  Anglo-Saxon  laws.  The  insular  position  of  the  country, 
and  the  pre-eminently  peaceable  character  of  the  later  Anglo- 
Saxon  times,  developed  the  maintenance  of  the  peace  to  such 
a  perfection,  that  the  chroniclers  give  an  almost  Arcadian 
picture  of  the  pcacefulness  and  security  of  the  land  in  the 
time  of  /Elfred  the  Great  and  at  some  subsequent  periods.  (3") 
IV.  "2^1)0  Hebtnuc  of  tjbc  ^ngIo=^a.von  Ulings  has,  primarily, 
the  same  foundation  as  that  of  every  great  landowner,  in 
the  private  property  of  the  Idng;    which  is  acquired,  pos- 


(3')  The  system  of  "mutual  sure- 
ties" has  formerly,  in  a  very  exaggerated 
manner,  been  made  the  basis  of  the 
wliole  Anglo-Saxon  constitution  by 
arbitrarily  referring  maxims  of  the 
Norman  period  to  former  centuries. 
This  is  the  case  with  Maurer's  treatise 
on  the  "  Freipflege  "  (1848).  As 
against  this  it  is  necessary  to  review 
all  tlie  information  we  possess  as  to  the 
Anglo-Saxon  surety,  as,  for  instance, 
that  given  by  Scliinid  in  his  "Glos- 
sariuia  "  (pp.  G44-649).  Of  very  de- 
cided merit  in  clearing  up  doubts  is 
Marquardsen's  work,  "  LTeber  Haft  und 
Biirgschaft  bei  den  Angel-Sachsen  " 
(1851),  with  the  results  of  which 
Konrad  Maurer  ("Krit.  Zeitschrift," 
vol.  i.  pp.  87-'JG)  agrees,  after  careful 
investigation.  A  still  fuller  review 
of  the  numerous  opinions  on  the  sub- 
ject is  given  by  Waitz  ("  Verfassungs- 
Geschiclite."  i.  pp.  424-473).  The 
meaning  of  all  this  legislation  is  that, 
as  on  the  continent  (in  the  "Edictinn 
Pifltcnso"  and  tho  "Capitulu  Lango- 
bardorum"),  tlioso  without  any  pro- 
perty — '^^  nine  j)ro}>riet(ilil)it»  in  regno 
nontro  ilfijinlet,  atque  non  hahentvs  im 
aul  mhitantiam,  quilmf  condrimji 
p<m»inl  " — sliould  bo  brouglit  boforo 
tho  court  by  somo  rcHident,  and 
vouched  for — "«/  fo»  mn.scntiint  ant 
j/ro  vorum  innhfiirli»ralionnn  rethlanl" 
(cf.  Wait/,,  ♦'  i)io  VerfiwHung,"  iv.  p. 
JM551).  WlK^re  a  village  has  under- 
taken to  flnil  ball,  the  opponent  only 
comoa  upon   tlic  ■prwpotHiit,  who,  in 


case  he  cannot  bring  the  bailee  before 
the  court,  has  to  pay  tho  fine  himself, 
which  he  if  possible  recovered  from  the 
guilty  party  or  eventually  from  his 
peasantry.  This  proceeding,  so  far  as 
its  consequences  are  concerned,  led  to 
the  tithing  being  made  answerable, 
which  in  Norman  times  was  described  in- 
correctly as  "  mutual  security."  This 
state  of  things  I  also  find  indicated 
in  tho  Leges  Edw.  Conf.,  cap.  20,  sec. 
4  (Harley's  text) :  "  Quod  si  facere 
von  poterit "  (if  the  prxpositus  cannot 
clear  himself)"  restaumret  dampnuni, 
quod  ipse  fecerat,  de  proprio  foris- 
factoris  quantum  duravcrit,  et  de  sua; 
et  erga  justitiam  emendent,  secundum 
quod  legal  iter  judicatum  fuerit  eis;" 
und,  according  to  Hoveden's  text,  cap. 
19,  sec.  4,  "  Quod  si  facere  non  possit, 
ipse  cum  Frithhorgo  sun  damnum  res- 
taurarct  de  proprio  malefactoris  quan- 
tum duraret.  Quo  dejiciente,  de  suo  et 
Frithhorgi  sui perjiceret  et  erga  justitiam 
nnendaret."  With  reference  to  tho 
further  responsibility  of  tho  inquisi- 
torial duty  of  tho  ITinidrt'd,  the  Anglo- 
Saxon  laWs  mention  the  pursuit  of 
thieves  and  the  i)r()ducti<)n  of  members 
of  tho  conunnnity  before  the  court 
(Edg.  i.  5;  On.  ii.  20;  Hen.  8,  sec.  2; 
Will.  i.  22,  iii.  ;{,  etc.).  'J'iio  Hundred 
is  roHixmsiblo  in  suhsidiinn  for  tho  rilla 
for  tho  non-discovered  vnirdriini  (Edw. 
Conf.  c.  IT),  ](j).  The  principal  passage 
relative  to  the  presentment  is  that  in 
Atlilrd.  iii.,  c.  3,  see.  3,  certainly  only 
an  isolated  one. 
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sessed,   enjoyed,    and   is    subject   to    alienations    and   testa- 
mentary dispositions,  in  the  same  manner  as  other  Bocland. 
Besides  the  king,  the  queen  also  (and   here  is  a  difference 
from   the    usual    matrimonial    property  law)   can    possess, 
manage,  and  dispose  of  estates  in  land   in   her  own  name. 
The  king's  rights  of  usufruct  in  the  folkland,  and  in  all  the 
land   that    had   not    been   assigned   to   individuals,   on  the 
occupation  after  the  conquest  (either  because  it  was,  from 
the  nature  of  it,  not  suitable  for  grants,  or  that  it  chanced 
not  to  have  been  distributed),  were  originally  much  more  im- 
portant.    These  estates,  which  remained  at  the  disposition  of 
the  community  at  large,  fell  to  the  disposition  of  the  highest 
Hlaford ;  but  with  the  reservation  that  the  National  Assembly 
retained  its  right  to  give  or  refuse  its  consent,  whenever  Folk- 
land  was  to  be  converted  into  Bocland,  i.e.  to  be  irrevocably 
granted  away.     Large  portions  of  the  folkland  were,  indeed, 
in  most  parts  of  the  country  made  over  to  the  Ealdormcn, 
Shir-gerefas,  and  other  royal  officials  in   lieu  of  a  salary, 
iind  certain  portions  formed,  until  the  close  of  the  Anglo- 
Saxon  period,  the  customary  endowment  of  various  offices. 
Great  portions  of  the  folkland,  again,  were  lost  by  gifts  to 
churches,  monasteries,    and  foundations.      A  large   part   of 
what  remained  was  utilized  in  maintaining  the  armed  retinues 
of  courtiers,  and  the  personal  servants  of  the  king,  in  reward- 
ing services  rendered,   and   in  bestowing  marks  of  favour. 
Although  they  were  legally  revocable,  yet  such  grants  were 
for  the  most  part  permanent ;  with  the  exception  of  rents  and 
services  occasionally  reserved,  the  immediate  enjoyment  was 
thus  lost  to  the  king.     In  the  course  of  time,  the  universal 
eagerness  for  the  acquisition  of  land,  the  power  of  the  great 
nobles,   and  the  influence   of  the  favourites,  led  more   and 
more  to  that   allodification,  which    is   chronicled  in  many 
existing  records.      From  this  time,  accordingly,  only  single 
and  separated  rights  of  usufruct  flow  to  the  king  from  these 
sources.     Especially  springing  from  the  original  position  of 
the  conquered  land,  and  from  the  right  of  disposition  over 
unappropriated  property,  there  arose  a  royal  right  extending 
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over  harbours,  landing-places,  and  military  roads,  which 
became  the  som-ce  of  customs  and  dues ;  also  a  right  to  salt- 
works and  lead-mines,  to  flotsam  and  jetsam,  and  treasure- 
trove.  A  royal  right  with  ill-defined  limits  attaching  to 
forests  is  also  probably  deducible  from  the  same  principle. 
In  Cnut's  time,  police  regulations  concerning  forest  and  the 
chase  appear,  in  which  were  included  important  rights  of 
usufruct.  (4) 

The  profits  derived  from  the  control  of  matters  of  war^ 
justice,  and  police  became  more  important  to  the  Jdngs,  as  in 
course  of  time  their  private  enjoyment  of  the  folldand  and 
unoccupied  land  ceased. 

From  the  military  power  of  the  sovereign,  first  arose  the 
right  to  the  services  of  the  people  in  the  building  and  keeping 
in  repair  of  the  royal  residences  and  castles,  which  services 
were  rendered  by  the  small  freemen  of  the  national  militia, 
as  a  common  burden.  From  the  system  of  personal  vassalage 
springs,  again,  the  right  of  heriot,  by  virtue  of  which,  on  the 
death  of  the  vassal,  the  armour  or  a  pecuniary  equivalent 
falls  to  the  king.  In  the  time  of  Cnut,  when  the  position  of 
the  public  ofiicers  as  Thanes  had  become  more  developed, 
there  appeared  a  general  statute  (Cnut.  ii.  sec.  72)  which  fixed 
the  heriot  of  the  earl  at  eight  horses,  four  suits  of  armour, 

(4)  Tlio  financial  rights  are  dealt  subject   of   common    enjoyment.     In 

with  at  length  by  Kenible,  ii.  ]ip.  42-  course  of  time,  with  the  assistance  of 

87.     The  king's  rij;hts  of  usulruct  in  tlio   police    control,   a  sort    of   forest 

the  ager  publicus,  or  folkland,  were  im-  royalty  arose,  tiie  ancient  form  of  which 

portant  up  to  the  later  Anglo-Saxon  was  doubtful,  btit  which  in  tlio  coni- 

tinu's.      From    the    original    circuin-  prehensivo  Comtiituiiones  de  foresta  of 

stances  connected  with  tl»e  con<iue8t,  Cnut    is    indiciited    by    an    extensive 

aroHo  furtlier  a  royal   right  over  the  system  of  forest  and  hunting  laws,  re- 

liigh    roadn,   harbours,    and   landing-  serving   important    privileges    to    the 

places,   wiiich   was    tlio   mediinn    for  snort  -  loving    rulers    of     tlio     land. 

CBpocial  peace   proclamations,  and  for  'Ihe    forest    laws    of    Cnut    already 

tlio  tolls  payable  by  Khips  and  foreijjn  distinguisiied    Iho    "  higher    chase  " 

merchants,    rroperty  tlirown  »ip  by  the  as  rogal,  from  the  lower  diase.     Tlio 

sea  was  regarded  as   abandoned,   and  existing  text  is,  liow(n'er,  merely  a  later 

was  tlio  Muhject  of  a  rc-graiit  ("Cod,  l/utin  translation  and  n-vision,  wliicli 

Dijil.,"    No.    H09),   or  formed  »n   im-  alVords  no  reliable  evidence  of  the  ago 

mediate  source  of  rovenuo  under   tlio  of  many  of  the  rules  contained  iu  it. 

name  of  nunfrdgium  (Leg,  lien,  i,  10,  All  llmso  sources  of  revenue  may  bo 

•oc,    10),      Tlio    right  of   forest    was  descriiied  as   "din«ct,"  in  contrast  to 

originally    an    outconto    of   connuest,  the  following,  wiiich  proceeded  from 

through  which  the  existing  wooiis  bo-  tiie  magisterial  riglits, 
oomofolklund,  orcomtnou  ;  that  is,  the 
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and  two  hundred  mancus  of  gold ;  and  so  on  in  descending 
proportions  was  fixed  the  heriot  of  the  greater  and  smaller 
Thanes.  In  Cn.  ii.  sec.  74,  seq.,  a  usufructory  right  of  ward- 
ship and  marriage  was  recognized,  which  was,  however,  cer- 
tainly only  intended  to  affect  the  widow  and  childi-en  of  the 
vassal  who  had  been  directly  equipped  by  the  king.  (4") 

From  his  judicial  authority  arises  the  right  of  the  king 
to  forfeited  property.  Bocland,  as  well  as  movables,  accord- 
ing to  the  later  laws  of  the  kingdom,  fall  to  the  king  in 
consequence  of  treason,  theft,  and  other  offences.  Much  more 
considerable  are  the  numerous  fines,  which  in  the  manorial 
courts  are  payable  to  the  private  magistrates,  and  in  the 
royal  courts  are  reduced  by  the  fixed  portions  resersed  to 
the  Ealdorman  and  Shir-gerefa.  (4") 

From  the  police  control,  besides  the  extensive  system  of 
fines,  there  proceeded  a  privilege  of  market,  which  was  turned 
to  profit  by  means  of  the  reservation  of  certain  payments. 
The  police  control  led  further  to  an  increase  in  the  system  of 
tolls,  which  were  levied  in  harbours  and  navigable  rivers ;  and 


(4")  From  the  constitution  of  the 
army  proceeded  the  right  to  acquire 
the  assistance  of  the  national  militia, 
whenever  a  residence  or  a  castle  of  the 
king  was  to  be  built  or  walled  round. 
The  performance  of  these  duties,  as  a 
part  of  the  tniwda  necessitas,  was,  as  a 
rule,  reserved  in  all  deeds  of  grant, 
even  of  the  freest  description.  From 
the  special  right  of  vassalage  proceeded, 
agiiin,  the  riglit  to  heriota.  Tlie  heriots 
of  Bishops,  Ealdormen,  and  Thanes  are 
frequently  mentioned  in  the  records  of 
the  tenth  century  ("  Codex  Dipl.,"  492, 
593,  G99,  71(3,  957, 9(37,  979, 1173, 1223). 
It  is  doubtful,  however,  wliether  they 
were  a  general  incident  of  the  riglit  of 
thaneship,  or  were  only  demanded  of 
such  followers  as  had  actually  received 
tlieir  equipment  from  the  king.  In  the 
laws  of  Cuut  ;Cn.  ii.  sec.  72)  the  heriot 
appears  as  finaly  fixed  for  the  earl,  for 
the  higher  Thane  who  "  stooil  near  the 
king,"  and  for  the  lesser  Thane.  It 
is  also  mentioned  in  Domesday  Book 
as  a  settled  source  of  revenue.  As  to 
the  profits  arising  from  wardship  and 
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marriage,  see  Kemble,  ii.  80. 

(4'')  From  the  judicial  authority  flow* 
a  considerable  right  to  foifeited  pro- 
perty. As  early  as  the  lawo  of  Ine,  the 
forfeiture  of  goods  and  chattels  folio  wetl 
upon  fighting  within  the  king's  paLtcu 
(Ine,  sec.  (3),  treason  (Alfr.  sec.  4 ; 
Athlst.  ii.  4 :  Athlr.  v.  30,  vi.  37 ;  Cn. 
ii.  57) ;  and  harbouring  and  Buccouring 
thieves  (Athlst.  i.  sec.  3,  and  other 
laws).  Tlie  Anglo-Saxon  records  give 
many  instances  of  forfeiture  both  of 
Bocland  and  of  movables  for  robbery 
and  other  oflences.  Much  more  im- 
portant were  the  profits  arising  from  the 
numerous  fines  (Edg.  ii.  3 ;  Athlr.  vii. 
8  ;  Cn.  i.  8).  In  later  times  the  whole 
of  tlie  royal  fines  were  granted  to  the 
landowners.  The  laws  of  Cnut  already 
show  a  reversion  of  the  old  rule,  and 
enumerate  six  offences  as  a  royal  mono- 
poly, the  fines  accruing  from  which  are 
still  rtserved  to  the  king  (Cn.  ii.  12-15). 
In  Wessex  and  Meicia  the  same  prin- 
ciples are  applied ;  according  to  tlio 
Dane  law,  these  privileges  were  some- 
what circumscribed. 
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to  the  raising  of  protection  moneys  from  merchants,  Jews, 
and  other  foreigners  who  needed  protection.  (4'^) 

On  the  other  hand  the  right  of  direct  taxation  was  in  the 
beginning  unknown  to  the  Anglo-Saxons.  The  Germanic 
chieftain  might  exact  tribute  from  vanquished  peoples,  but 
"  fi-om  his  own  people  he  only  received  presents,  especially 
cattle  and  fruits."  Such  honorary  gifts  were  presented  on 
the  occasion  of  the  meeting  of  the  popular  assemblies.  Like- 
wise, when  the  king  journeyed  in  the  district  over  which  his 
military  and  legal  jurisdiction  extended,  he  and  his  suite  were 
entertained  free  of  expense ;  and  this  custom  became  extended 
to  the  journeys  of  the  royal  governors  and  messengers  and 
their  trains.  It  is  equally  erroneous  to  regard  as  taxes  the 
duties  and  payments,  Cyninges  Gafol,  which  accrued  to 
the  king  from  his  demesnes,  from  the  folkland,  or  from 
conceded  rights,  or  as  protection-money  paid  to  the  proprietor 
of  the  soil,  although  they  were  so  regarded  by  Kemble  and 
others.  The  Germanic  community,  great  and  small,  state 
as  well  as  parish,  was  based  upon  a  personal  relationship 
in  the  military  and  legal  functions,  and  retained  this  character 
with  more  tenacity  than  we  find  in  the  structure  of  the  Eoman 
or  Celtic  states.  Only  in  a  condition  of  the  deepest  degrada- 
tion, under  ^thelred  the  Unready,  could  the  National  Assem- 
bly be  induced  to  levy  a  tribute  upon  the  country,  to  buy  off 
the  horde  of  Danish  pirates.  This  tax,  which  was  apportioned 
to  the  several  hides,  was  then  repeatedly  paid  as  tribute  to 
the  invader,  and  from  time  to  time  also  to  the  king,  under 
the  colour  of  protection-money,  to  enable  him  to  guard  against 

(4°)  From  the  police  control  was  de-  documents  of  enfranchisement,  accord- 

velope<l  II  market  right.     The  closely  inf!^  to  which  an  equivalent  or  a  perma- 

connected  right  to  raise  toils  in  har-  nent  rovonuo  might  accrue  to  the  king, 

bourn,  and  from  the  trauHport  on  the  From   the   maintenance  of  the  peaco 

main    rmds    and     navigable    streams  arose  undoubtedly  the  right  to  protec- 

hrought  the  king  indirectly  consider-  tion  accorded  to  foreign  merchants,  and 

able  revenue.    Without  di)nl)t  the  king  later  extended    to    the    Jews   (Leges. 

<lGcided   widch    laiidiiig-jdaci's  siiouhl  lOdw.  Conf.,  see.  '25)  as  the  soureo  of 

be  opened   to   all,   ijifrilluil;    wlicnco  tlio  protection  tax.     This  right  to  pro- 

uroso  the  privilege  of  a  freo  harbour.  teetion,  with  a  claim  to  Worcgelcl,  is 

Tho  right  to  raise  tolls  was  more  fro-  accorded  only  to  actual  foreigners  (Ed  w. 

<jnently  tlio  subject  of  grants  to  private  and  (i.  12,  Atblr.  viii.  ;t;{;  Cn.  11.40; 

liersoHH,  oud   yet   njore   frecjuently   of  lien.  10.,  sec.  a,  75,  sec.  7). 
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fresh  invasions.  The  tax  became  finally  fixed  as  danegeld 
at  twelvepence  for  each  hicla.  It  was,  however,  merely  a 
sign  of  the  decline  in  the  last  century  of  the  Anglo-Saxon 
state.  Its  origin,  its  name,  the  irregular  manner  of  levy,  and 
the  exemption  of  the  clergy  from  it,  all  make  this  danegeld 
appear  as  an  anomaly.  (4**) 

Of  course  there  was  no  such  thing  known  in  the  Anglo- 
Saxon  times  as  an  exchequer  administration.  The  free  right 
of  disposal  of  the  king  over  aU  the  State  revenues  is  shown 
by  an  account  given  by  Asser,  according  to  which  iElfred 
devoted  one  half  of  his  revenues  to  the  Church  and  the  other 
half  to  civil  purposes.  Out  of  the  civil  half  he  allowed  one 
third  for  his  warriors  and  followers,  one  third  for  hospitality, 
and  one  third  for  the  innumerable  artists  and  builders  whom 
he  had  collected  around  him  from  foreign  parts. 

V.  '^tt  protectorate  of  tfjc  (Cfturcft  forms  the  last  important 
right  of  the  crown.  It  originated  in  the  fact  that  the  recep- 
tion of  the  new  faith  and  of  the  priesthood  throughout  the 
whole  country  was  decided  by  edicts  of  the  kings  and  the 
National  Assembly.  Hence,  even  in  later  times,  the  contro- 
versies among  the  clergy  touching  the  time  of  celebration 
of  Easter  and  other  ecclesiastical  difi'erences  were  settled  by 
the  king.     Among  the  original  insignificant  kingdoms  in  the 

(4'')  It  is  well  known  that  a  right  of  of  time  the  confusion  of  mere  custom 

taxation  did  not  exist  in  the  Germanic  with  these  reserved  rights  caused  many 

kingdom.     Tacitus  speaks  of  gifts  of  a     mischievous    extension     of   them. 

cattle  and  fruits  of  the  earth.    Lodg-  Against  these  abuses,  whicti  are  so  fre- 

ing  and  entertainment   on   progresses  quently  referred  to  in  later  times,  tlie 

through  the  realm  were  extended  from  well-meant  provision  ^of  Cnut  was  di- 

the  person  of  the  sovereign  to  those  rected  (Cu.  ii.  69,  sec.  1 ).     "With  refer- 

of  his  retinue,  and,  after  the  fashion  ence  to  the  historical  circumstances  of 

of  all  honorary  gifts,  from  being  a  mere  the  first  Danegeld,  see  Lappenberg,  i. 

matter  of  courtesy  became  a  kind  of  423.      These   shameful    tributes    liad 

right.     And  this  soon  led  to  the  right  risen  in  1018,  to  82,5001b8.  of  silver, 

of  lodging  and  entertainment  being  ex-  The  apportionment  according  to  hides 

tended   to  the   royal  messengers  and  was  also  acted  upon  in  making  naval 

servants,  and  came  to  include  the  pro-  preparations.     In  the  year  1008,  by  an 

Tiding  of  horses,  the  transport  of  bag-  express  resolution  of  the  Government, 

gage,  and  the  maintaining  of  the  train  a  ship  of  war  wiis  furnished  by  every 

of  followers.     Many  possessions   and  310  hides.     With  regard  to  the  im- 

profitable  rights  belonging  to  the  king  muuity  of  the  clergy,  see  Leg.  Edw. 

were  granted  to  monasteries  and  landed  Conf.   cap.  11.     Under^  Eadward  the 

proprietors  witli   the  express  reserva-  Anglo-Saxon  Chronicle  mentions   the 

tion  of  such  honorary  gifts.    In  process  Danegeld  as  abolished. 
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British  Isle  it  could  not  easily  be  forgotten  that  the  Churcli 
owed  its  toleration,  its  reception,  and  its  dominion  to  the 
authority  of  the  king;  and  that  the  rich  endowment  of 
bishoprics  and  monasteries  was  due  in  great  measure  to  his 
liberality  in  granting  Bocland  and  in  gifts  of  private  property. 
The  papal  throne  was  too  far  distant  to  be  able  to  raise 
pretensions  to  rule  in  a  community  which  was  neither  wont 
nor  inclined  to  dissociate  authority  from  the  personal  presence 
of  the  ruler.  The  native  prelates,  again,  in  these  small  Anglo- 
Saxon  states,  stood  so  near  the  indigenous  population,  that 
it  was  difficult  for  them  to  raise  exaggerated  hierarchical  i)re- 
tensions.  On  the  other  hand  the  Church  was  obliged,  as 
throughout  the  world  in  the  Middle  Ages,  to  endeavour  to 
attain  an  independent  position  for  its  servants,  if  its  official 
organization  was  not  to  be  confused  with  the  military,  legal, 
and  police  constitution  of  the  loiiy.  The  royal  protectorate, 
therefore,  applies  rather  to  the  outward  framework  of  the 
Church,  and  does  not  interfere  with  its  inner  life  and  adminis- 
tration of  details.  The  Anglo-Saxon  king  exercised  the  right 
of  appointing  the  Bishops ;  in  the  face  of  which,  the  right 
of  election  which  the  Church  aspired  to  in  its  canon  law,  could 
not  practically  assert  itself  any  more  than  the  occasional 
attempts  at  nomination  by  the  papal  throne.  And  again, 
in  the  monasteries,  the  manner  of  their  foundation  frequently 
led  to  a  royal  right  of  appointing  the  abbots.  Just  as  indis- 
putable is  the  right  which  resides  in  the  king  of  sanctioning 
the  resolutions  of  the  Ecclesiastical  Councils.  A  further 
union  between  the  ecclesiastical  and  temporal  community 
arose  from  the  association  of  the  prelates  with  the  Thanes 
in  the  Witenagemote,  and  from  the  appearance  of  the  Bishop 
and  the  Ealdormen  together  in  the  County  Assembly.  In 
an  insular  seclusion  the  idea  of  the  close  bond  of  com- 
munion between  Church  and  State  is  fostered  and  kept 
alive.  (5) 

(5)  The  protoctnmto  by  tlin  kin>?  of  impftrtiiiIninniiorl)vTiin{»ar(l, "  History 

the  Church  cnmpriiii-M  in  till!  flrHtnliico  of  tlwi   AukIo-Suxoh   CMinrch,"   i.   80. 

tberoTAl  right  of  n|»|ir>intinK  i)r«'liil(>H.  Tlioj^roiit  innjorityof  jJicccdoiitsiirovoH 

Tbla  UM  boon  rooogiiizod  iu  u  fairly  tlint  tho  biuhopa  cspueiully  wuru  up- 
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The  sum  total  of  these  honours,  powers,  and  profits  formed 
itself  under  the  Anglo-Saxon  sovereigns  into  an  hereditary 
family  right.  It  is  certain  that  the  royal  landed  property 
contributed  at  first  to  this  conception ;  yet  this  element  of 
hereditary  descent  does  not  by  any  means  preponderate  in  the 
Anglo-Saxon  kingship.  But  more  decisive  was  probably  the 
feeling  that  a  permanent  personal  authority  was  necessary  for 
the  present  form  of  the  community,  as  a  counterpoise  to  the 
class -privileges  which  were  growing  up.  The  first  object  to 
be  attained  was  the  abolition  of  the  struggle  of  the  powerful 
families  and  their  dependants  for  the  possession  of  the  supreme 
power.  This  end  was  attained  so  soon  as  the  right  of  one 
of  the  princely  families  that  sprang  from  Wodan  was  estab- 
lished beyond  all  question.  The  unity  of  the  succession,  and 
a  certain  precedence  accorded  the  firstborn,  was  a  natural 
though  not  an  absolutely  necessary  deduction.  The  rule  that 
in  the  case  of  private  property  the  last  will  of  the  owner  is 


pointed  and  displaced  nt  the  free  will 
and  option  of  the  king.  It  is  also  a  sig- 
nificant fact  that  so  many  royal  chap- 
lains were  niised  to  episcopal  seats 
(Palgrave,  i.  173,  174).  According  to 
Stubbs*  view,  the  choice  by  the  clergy 
was  the  rule  in  peaceful  times,  and  for 
the  less  important  seats.  On  the  other 
hand,  appointment  by  the  king  in  the 
National  Assembly  is  frequent  in  the 
case  of  archbishoprics  and  the  larger 
dioceses,  when  the  consent  of  the 
National  Assembly  to  the  admission  of 
a  new  member  was  regarded  as  a  matter 
of  course,  aa  vt&h  proved  by  their 
consecmtion  by  their  fellow-bishops. 

The  right  of  the  king  to  give  his 
consent  to  the  resolutions  of  the  clergy 
originally  dates  from  the  fact  of  tlie 
reception  of  the  new  faith  at  court,  with 
the  consent  of  the  National  Assembly. 
In  olden  times  the  king  even  appears 
in  the  capacity  of  president,  at  assem- 
blies which  bear  the  chanicter  of  jtroper 
ecclesiastical  councils  (Cod.  Dipl.  No. 
116,  Willibald  vita  Bonifacii,  ii.  p.  338). 
When  Church  and  State  became  some- 
what more  separated,  the  principle 
was  certainly  adhered  to,  tliat  any 
change  in  the  external  institutions  of 


the  Church,  such  as  the  regulations 
for  the  observance  of  the  Sabbath, 
fasts,  feasts,  and  Church  dues,  should 
be  sanctioned  by  the  king  and  Witen- 
agemijte.  The  great  question  of  mou- 
asticism  in  the  tenth  century  was 
repeatedly  deliberatetl  upon  in  the 
Witan  (Kemble,  ii.  189).  The  enact- 
ments of  the  General  Council  in  the 
Anglo-Saxon  legislatii  ■■  •'•  ■■  •'  rmtwo 
cattgories :    first,    Ec  1.   and 

secondly,  Temporal.  (1.  ,  <  Istan, 

Eadmund,  Cnut,  etc.)  iioth  categories 
were,  however,  published  &»  "  King's 
Laws,"  and  their  contents  show  it  to 
have  been  generally  received  that  new 
obligations  could  only  be  imposed  upon 
layuun  by  the  king  in  the  National 
Assembly.  The  might  of  the  sovereign 
is  seen  again  in  ecclesiastical  disputes. 
In  the  first  two  epochs  of  a  struggle 
between  the  king  and  the  ecclesiastical 
hierarchy,  at  the  time  of  Bishop  Wilfrid 
and  Archbishop  Dunstan,  the  king  tri- 
umphantly asserts  a  control  over  the 
resolutions  of  the  Church,  and  over  the 
right  of  appointing  and  dismissing  pre- 
lates, against  Rome  as  well  as  against 
the  ecclesiastical  councils  at  home. 
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final,  was  observed  also  in  the  case  of  the  succession  to  the 
throne.  As  in  the  old  folk-law,  martial  prowess  was  regarded 
as  the  necessary  condition  of  complete  fitness  in  the  com- 
munity, so  it  remained  in  the  highest  degree  the  necessary 
condition  of  the  Anglo-Saxon  kingly  dignity.  The  times  of 
the  "boy  kings"  could  not  come  until  the  West- Saxon  dynasty 
had  been  consolidated  by  the  unbroken  succession  of  three 
glorious  rulers.  But  just  as  the  old  Germanic  village  com- 
munity tested  the  prowess  of  the  youth  in  times  of  yore,  so 
now  the  voice  of  the  people  could  not  be  excluded  in  considering 
the  question,  whether  the  monarch  to  be  appointed  was  worthy 
to  lead  the  martial  array  of  the  nation.  The  Church  also, 
from  the  time  when  it  decided  the  jDreliminary  question, 
whether  a  Christian  marriage  in  accordance  with  God's  laws 
had  been  concluded,  and  whether  a  legitimate  heir  had  sprung 
from  the  union,  laid  claim  to  a  share  in  recognizing  the  new 
ruler  from  this  point  of  view.  Accordingly  it  resulted  that 
in  the  succession  to  the  throne,  the  younger  son  was  not 
unfrequently  preferred  to  the  elder,  and  the  martial  brother 
of  the  monarch  to  the  immature  and  physically  or  mentally 
weak  son. 

A  further  result  was  the  retention  of  a  form  of  election 
at  the  enthronement  of  the  new  king,  when  not  only  the 
upper  classes,  but  the  whole  nation,  represented  by  the 
numerous  lihcri  homines  who  were  present,  recognized  by 
acclamation  the  new  sovereign  as  their  rightful  ruler.  But 
allowing  for  this,  the  character  of  an  hereditary  family  right 
was  decidedly  maintained  in  the  Anglo-Saxon  time.  "  The 
royal  authority  was  never  allowed  to  be  separated  from  the 
royal  race."  The  elevation  of  Cnut  to  be  king  of  the  entire 
nation  of  Danes  and  Saxons,  to  the  exclusion  of  the  youth- 
ful sons  of  King  Eadmund  (lOlG),  was  an  act  of  necessity  and 
of  military  force,  for  which  amends  were  made  twenty-six 
years  later  by  the  unanimous  proclamation  of  Eadward  tho 
Confessor,  tho  last  king  of  the  race  of  Cordic  (1042-lOGG). 
But  tlio  Anglo-Saxon  sovereignty  still  remained  a  "personal" 
dignity  and  authority  over  the  Angles,  Saxons,  and  Danes. 
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The  king's  reign  dates  only  from  his  coronation  ;  his  ordinary 
title  is  not  that  of  king  "  of  the  land,  "  but  "  of  the  people." 
The  feudal  notion  of  a  lord  of  the  soil  over  both  land  and 
people  is  the  later  creation  of  the  Norman  sovereignty. 
**  Kings  were  the  leaders  of  the  people,  not  the  lords  of  the 
soil  "  (Palgrave,  i.  62).t 


t  The  hereditary  nature  of  the 
Anglo-Saxon  sovereignty  is  treated 
from  a  oue-sided  point  of  view,  if  the 
feudal  principle  of  primogeniture  in 
landed  property  is  taken  as  the  starting- 
point,  whence  it  would  appear  that  out 
of  nineteen  successions  to  the  throne 
la  the  united  monarchy,  not  kss  than 
eight  were  irregular.  Even  at  the 
zenith  of  the  Anglo-Saxon  dynasty 
-rElfred  takes  precedence  of  his  elder 
brothers,  and  ^Ethelstan  of  his  legiti- 
mate brothers,  liut  in  the  latter  case 
u  legitimation  by  the  reigning  king, 
with  the  approval  of  the  National  As- 
sembly and  the  clergy,  had  certainly 
preceded  the  accession.  Every  so- 
called  irregularity  in  the  West  Saxon 
succession  may  be  referred  to  testjiment- 
ury  disposition,  to  agreements  resj^'ct- 
ing  claims  of  inheritance,  or  to  the 
personal  incapacity  of  the  person 
passed  over.  iElfred  tlie  Great,  in  his 
will,  expressly  makes  his  title  to  the 
throne  dependent  upon  (1)  the  will  of 
his  father,  (2)  an  arrangement  with  his 
brother  ^thelred,  (3)  tlie  assent  of  the 
Witan  of  "Wessex.  Expressions  in- 
dicative of  popuhir  election  are  retained 
lor  centuries  afterwards,  such  as  in  the 
phrase  "  chosen  and  raised  "  to  be  king, 
which  recalls  the  very  ancient  popular 
custom  of  raising  upon  the  shield.  In 
coronation  ceremonies  there  is  always 
H  tendency  to  retain  old  formuhis,  even 
when  the  original  meaning  has  van- 
ished. There  is  in  them  something 
analogous  to  the  assent  of  the  "by- 
sh^nders "  in  the  later  popular  courts. 
Palgrave  (i.  5G2)  describes  them  as  a 
coutirmation  of  the  inchoate  title  of  the 
sovereign.  How  firmly  the  hereditary 
right  of  the  family  stood,  is  proved 


beyond  doubt  by  the  period  of  the  six 
so-called  boy  kings  and  by  the  solemu 
recall  of  yl-^thelred  the  Unready  (who 
ha<l  been  expelled  by  the  Danes)  evia 
after  the  fullest  proofs  of  hiii  incapacity. 
Still  more  unjustifiable  is  it,  when 
certain  older  instances  of  the  dethrone- 
ment of  the  king  by  the  discontented 
nobles,  as  in  the  cases  of  Siegebert  of 
Wesaex  and  Beornred  of  Mercia,  are 
cited  aa  precedents  for  establishing  u 
oonstitutional  right  residing  in  the 
Witenagemote  to  depose  the  king. 
(See  Talgrave  i.  t>53,  655.)  The 
question  whether  an  Anglo-Saxon  king 
is  to  Ije  regarded  aa  "ruler  of  the 
people  "  or  "  lord  of  the  soil "  cannot  be 
determined  from  single  records,  ia 
which  tlie  clergy,  writing  in  Latin,  ex- 
press themselves  variously  according  to 
their  individual  tastes.  Appellations, 
such  as  totius  Britannia;  Aloiumhtu, 
Hex,  Bet-lor,  Basileug,  occur  already  in 
the  records  of  the  tenth  century.  .Allfred 
the  Great  in  his  will  calls  himself 
merely  "king  of  the  West  Saxons," 
his  son  Eadward  on  his  coins  "  Hex 
Atujlorum."  Cnut's  style,  who  calla 
himself"  King  of  all  England  "  {Eallaa 
Emjlulaiides),  "  King  uf  the  Dane* 
and  Northmen,"  with  an  intelligible 
allusion  to  the  idea  of  a  conquered 
country,  is  singular.  Eadward  the 
Confessor  calls  himself  again  '■"Rex 
Antjlorum"  or  "lord  of  the  Angli" 
(Saxon  Chron.  106C).  The  early 
Norman  kings  call  themselves  oo 
their  coins  "  Rex  Anglorum^"  in  their 
charters  sometimes  "  Rex  Anglic;." 
Upon  the  great  seal  the  title  "'■Rex 
Aiujlix "  apjjears  hrst  under  King 
John  (Allen,  Prerogative,  p.  5U,  5). 
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CHAPTER  III. 

^Sc  (?anion  of  tjbc  i^ingtioms,  nnlJ  tjbc  Bibisions 
of  tjbe  aacalm. 

The  social  conditions  out  of  which  the  Anglo-Saxon  kingdom 
arose,  led  firstly  to  a  plurality  of  small  states.  In  the  separate 
territories,  in  which  ,the  petty  tribes  and  followers  under 
their  chiefs  had  settled,  that  system  of  property  had  also 
arisen  which  led  to  the  rise  of  the  royal  dignity.  The  chiefs, 
although  wielding  power  of  various  degrees,  regarded  them- 
selves all  alike  as  descendants  of  Wodan.  A  similar  striving 
after  independent  authority  animated  them  and  their  fol- 
lowers, their  petty  national  and  legal  assemblies.  Closely 
crowded  together,  they  felt  a  keen  longing  after  new  acqui- 
sitions of  territory,  and  yearned  to  satisfy  their  wonted  lust 
for  strife  and  booty,  and  thus  soon  became  involved  in 
countless  quarrels  and  feuds,  to  which  no  natural  limit  set 
bounds.  Mingled  with  these  civil  feuds  were  serious  and 
endless  struggles  with  their  ancestral  neighbouring  foes  in 
the  west  and  north,  the  Britons  and  Scots.  The  constant 
state  of  readiness  for  war,  which  such  a  condition  of  things 
demanded,  gave  the  skilled  and  better  equipped  retinues  an 
increasing  superiority  over  the  humbler  peasantry,  who 
became  more  and  more  reluctant  to  forsake  home  and 
hearth,  to  engage  in  a  profitless  warfare  with  their  kindred 
neighbours.  In  the  course  of  the  earlier  generations  of  Saxon 
settlement,  these  potty  wars  had  destroyed  a  number  of  small 
chiefs  and  kingdoms,  of  which  history  has  not  even  preserved 
to  us  the  names. 
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After  the  territorial  boundaries  had  become  more  settled, 
there  appeared  at  the  commencement  of  the  seventh  century, 
eeven  or  eight  greater  and  smaller  kingdoms  :  Kent,  Sussex, 
Essex,  Wessex,  East  Anglia,  Mercia,  Deira,  Bernicia;  the  two 
last  became  early  united  and  formed  the  original  Northumber- 
land. Historians  have  described  this  condition  of  things  as 
the  "  Hei^tarchy,"  disregarding  the  early  disappearance  of 
Sussex,  and  the  existence  of  still  smaller  kingdoms.  But  this 
grouping  was  neither  based  upon  equality,  nor  destined  to 
last  for  any  length  of  time.  It  was  the  common  interest 
of  these  smaller  states  to  withstand  the  sudden  and  often 
dangerous  invasions  of  their  western  and  northern  neighbours ; 
and,  accordingly,  whichever  king  was  capable  of  successfully 
combating  the  common  foe,  acquired  for  the  time  a  certain 
«uperior  rank,  which  some  historians  denote  by  the  title  of 
"Bretwalda."  By  this  name  can  only  be  understood  an 
actual  and  recognized  temporary  superiority;  first  ascribed 
to  ^lla  of  Sussex,  and  later  passing  to  Northumbria,  until 
Wessex  finally  attains  a  real  and  lasting  supremacy.  It  was 
geographical  position  which  determined  these  relations  of 
superiority.  The  small  kingdoms  in  the  "west  were  shielded 
by  the  greater  ones  of  Northumberland,  Mercia,  and  Wessex, 
as  though  by  crescent-shaped  forelands — which  in  their  strug- 
gles with  the  Welsh  kingdoms,  with  Strathclyde  and  Cumbria, 
with  Picts  and  Scots,  were  continually  in  a  state  of  martial 
activity.  And  so  the  smaller  western  kingdoms  followed  the 
three  warlike  ones ;  and  round  these  Anglo-Saxon  history 
revolves  for  two  whole  centuries  until  in  Wessex  we  find  a 
combination  of  most  of  the  conditions,  which  are  necessary  to 
the  existence  of  a  great  State.* 

*  As  to  the  principal  features  of  the  The  smaller  kingdoms  which  have 
eo-called  Heptarchy,  compare  Lai)pen-  been  named,  in  addition  to  the  Hep- 
berg,  i.  p.  203  ei  seq.,  242  seq.,  211  »eq.  tarcliy,  are  the  kingdom  of  the  Jutes 
Kemble,  "Anglo-Saxons,"  cap.  1.  A  in  the  Isle  of  ^Vigbt,  Suthrige,  or 
detailed  sketch  of  the  particulars  of  Surrey,  Heoaaa,  or  Hereford,  Middle- 
tiie  separate  states  is  given  by  Tal-  angliu,  Elmeta,  the  land  of  the  Huri- 
grave  ("  Commouwealth,"  Cap.  ii.),  cas,  the  land  of  the  Lindiswaren,  and 
jvrrauged  in  chronological  tables;  and  others.  The  " Bretwaldaship,"  at  the 
by  the  tables  of  kings  affixed  to  the  time  of  the  Heptarchy,  has  been  the 
iirst  volume  of  Lappenberg's  history.  subject  of  various  misconceptions,  the 
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Fairly  well  and  evenly  populated,  protected  by  no  natural 
boundaries,  and  ever  obliged  to  be  in  a  constant  state  of 
military  preparation  against  the  Welsh,  Wessex  exhibits  in 
its  development  some  similarity  to  the  great  Marks  of 
Germany.  Military  discipline,  a  legal  succession,  and  a 
tolerably  well-regulated  internal  administration,  kept  the 
Anglo-Saxon  military  organization  here  in  better  order  than 
elsewhere,  until,  at  the  commencement  of  a  new  century,  a 
king  (Ecgberht,  800-836),  who  had  been  brought  up  at  the 
court  of  Charlemagne,  took  the  reins  of  government  into  his 
hand.  Sagacious  and  energetic,  he  subjected  the  Mercian 
group  of  states,  and  won  a  recognized  sovereignty  over  the 
whole  country  of  the  Angles  and  Saxons  south  of  the  Humber. 

Under  Ecgberht,  the  kingdom  of  the  Anglo-Saxons  first  takes 
its  position  among  the  European  states.  With  him  begins 
a  period  of  internal  peace,  beneficial  for  the  consolidation  of 
the  constitution,  and  for  the  intellectual  development  of  the 
people.  Soon,  however,  recurs  a  period  of  unfortunate 
struggles  with  Danish  and  Norwegian  pirates,  whose  mode  of 
warfare  brings  the  military  array  of  the  United  Kingdom  into 
disorder.  But  the  common  misfortune  which  befell  the 
country  at  the  same  time  strengthened  the  feeling  of  unity 
in  the  West  Saxon  portion  of  the  land.  Under  Alfred  the 
Great,  the  Saxon  people  rise  to  throw  oft'  the  yoke  of  the 

more  so  as  tho  word  has  been  orro-  Froeman  "  Conquest,"  i.  Appendix  B) 

ucously  brought  into  coumction  with  Tho    union   of    Iho    kingdoms   under 

tho  Britons,  whilst  it  otyniologically  Ecgberht  caused   tho   introduction  of 

oxprcssesonly  tho  "  powerful  far-rulinjj  the  name  "  England  "  as  the  collective 

one."     Bicdu  pivea  a  detailed  list  of  denomination.     An  ohl  register  (if  the 

8evcn  Brctwahhis  :    iEUn   of    Sussex,  Abbey  of  St.  Leonard  in  York  (cited 

Ceawlin    of    Wessex,    i^Uhelberht   of  in  Dugdale's  "  Mouasticon  ")  contains 

Kent,  Rcdwald  of  East  Aiiglia,  Ead-  the  somewhat  curious  notice:  "}«ewo- 

xvin,  Oswahi,  and  Oswi   of  Norlhum-  randum  unod  anim  domini  ?i'iO  Eijhcrtua 

bria.      Tho     Anglo-Saxon     (Jhroniclo  rex   totlm   lirilaninx    in    I'arliavinito 

•ays  nothing  further  al)out  tho  earlier  apud   ]\'{)do>n'(tm  mutavit  iinmen  rcgni 

times   than  that   iElla  had   lirst  ox-  {de  conHiiiHu  jiojmli  «m/),  it  jmnit  illud 

ercised    an    extensive    sway.     Later,  de  civU-ro  rocuri  Aixjliam."    William  of 

tho  Anglo-Saxon  Chronicle,  a.p.  827,  Malmeshnrysaysthat  Kcgherlitbrought 

call*  Klnj?  l'>glM;rht  "the  eighth  king  tho  kingdoms  into  a  ''nni/oniu'  doitn- 

who  was  Bretwahla."    This  ItretwaUla-  7iiiun,"nnd  thai  he  callt'd  this  "Auglia." 

ship  has  very  correctiv  been  referred  But  Kcghei  lit  only  calls  himself  in  ono 

to   its    real   H igni float um   by   Kendjlo  single  charii'r  of  the  year  828  "  King 

f"  Anglo-Saxons,"  il.  c.  1.  pp.  7-11)),  as  of  tho  English,"  eisowhero,  generally, 

Ming  an  actual  Hegemony  (c/.  also  "  King  of  Wosaex." 
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invaders,  and  to  regulate  by  treaty  their  relations  with  the 
Norsemen.  A  generation  later  the  brilliant  government  of 
^thelstan  brings  the  Danish  portions  of  the  country  into 
complete  subjection.  The  realm  and  dynasty  have  now 
attamed  the  pinnacle  of  that  peculiar  development  which 
later  times  have  associated  with  the  name  of  yElfred.  He, 
the  deliverer  of  his  fatherland  from  the  Danish  yoke,  the 
monarch  in  whose  person  the  noblest  moral  and  intellectual 
qualities  of  his  race  were  combined  with  mai-tial  prowess, 
appeared  in  later  generations  to  a  grateful  people  as  the 
author  of  all  that  was  honourable  and  good,  extending  from 
ancient  to  later  times.  Three  successive  governments,  those 
of  iElfred,  Eadward,  and  ^thelstan,  supplemented  somewhat 
later  by  the  fortunate  government  of  Eadgar,  have  irrevocably 
founded  monarchy  as  the  personification  of  the  political  unity 
of  the  British  Isle ;  after  that,  indeed,  follows  a  second  period 
of  struggles  with  the  Danes,  in  which  the  ancient  royal  race 
shows  itself  at  times  almost  as  degenerate  as  the  Merovingians 
and  the  Carlovingians  of  later  times.  After  a  generation  of 
incredible  weakness  and  humiliation,  under  iEthelred  II.  the 
nation  exchanges  its  old  royal  race  for  the  energetic  rule 
of  Cnut,  the  Dane,  whose  lino  quickly  dies  out,  and  is  followed 
by  Eadward  the  Confessor,  the  last  legitimate  heir  of  the  West 
Saxon  royal  house. 

The  century  from  the  accession  of  iElfred  the  Great  to  the 
death  of  Eadgar  (871-975)  is  accordingly  the  era  of  con- 
solidation, in  which  the  country  and  people  form  a  group,  the 
framework  of  which  has  endured  with  marvellous  stabiUty 
until  the  present  day.  The  formation  of  the  English  counties, 
and  in  great  measure  of  their  subdivisions  also,  dates  from 
this  century,  in  which  the  Anglo-Saxon  laws  have  expressly 
called  the  county  and  hundred  districts  divisions  of  the  realm, 
of  which  the  tithings,  although  erroneously,  are  considered 
the  lowest  member. 

I.  tH^tt  Jfonn«ntion  of  tftc  l^nglisf)  Counties  or  ^ibirts  was 
the  product  of  the  later  unity  of  the  kingdom.  Ecgberht's 
kingdom  had  certainly  not  yet  attained  to  any  unity  in  the 
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political  administration,  but  only  to  a  recognized  suzerainty, 
under  "which  the  former  kings  continue  as  mediatized  under- 
kings.  But  after  the  dying  out  or  removal  of  these  mediatized 
chieftains,  near  kinsmen  of  the  ruling  house  (iEthelingi),  or 
other  nearly  related  or  connected  great  Thanes,  succeeded 
to  the  place  of  these  under-kings,  until  the  advancing  unity 
of  the  realm  gradually  brought  all  these  rulers  down  to  the 
position  of  mere  government  officials.  Besides  this,  in  the 
greater  kingdoms,  which  had  early  attained  a  stricter  unity, 
a  division  was  made  into  districts,  which  were  newly  formed 
by  the  executive.  The  periodical  assembling  of  the  Witan 
for  holding  the  great  central  court  of  justice,  appeared  im- 
practicable in  districts  that  had  become  of  too  great  an  area. 
Similarly,  the  organization  of  the  militia  required  to  be 
arranged  according  to  divisions  of  the  land,  of  not  too  wide 
an  extent.  This  want  was  satisfied  by  the  formation  of  ad- 
ministrative divisions  under  the  name  of  "  Scire  "  (derived 
from  Scyran,  to  divide),  which,  at  the  time  of  their  origin, 
were  just  as  much  an  arbitrary  formation  as  are  our  new 
"divisions"  of  counties.  The  abstract  name  "Scire"  (not 
f/au,  ga,  which  does  not  occur  in  the  Anglo-Saxon  laws)  is 
accordingly  used  also  for  the  greater  districts  of  the  eccle- 
siastical administration,  the  bishops'  dioceses,  etc.  In 
"Wessex,  where  at  a  comparatively  early  date  an  organized 
administration  existed,  we  find  mentioned  among  Ina's  laws  a 
prefect  of  the  shire  (Ine,  3G,  sec.  8),  and  the  change  of 
residence  from  one  Scire  to  another  (Ina,  39).  Similarly 
in  the  great  Mark  known  as  Mercia,  an  administrative  sub- 
division must  soon  have  become  necessary.  Incidentally, 
too,  even  before  the  time  of  iElfred,  certain  names  denoting 
"Bcires"  are  mentioned,  as  such  "Hamtdnscir"  (in  755), 
**  Defenaseir  "  (in  851).  "When  after  the  deluge  of  Danish 
invasion,  and  the  unutterable  confusion  under  Alfred  (after 
880),  the  kingdom  came  to  be  divided  with  the  Northmen,  a 
thorough  territorial  division  appears  to  have  been  made  for 
the  purposes  of  the  army,  of  law,  and  for  the  system  of  the 
maintenance  of  the  peace ;  which  we  might  have  conjectured 
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from  internal  reasons  would  have  been  the  case,  even  if  it 
were  not  substantiated  by  proofs.  Although  under  iEthelstan, 
Eadgar,  and  Cnut,  principally  in  consequence  of  the  union 
and  subsequent  separation  of  the  territory  surrendered  to 
the  Danes,  many  modifications  may  have  been  introduced, 
the  century  of  the  zenith  of  the  Anglo-Saxon  monarchy  is  the 
period  in  which  was  laid  the  foundation  of  the  division  into 
counties.  Owing  to  the  preponderance  of  the  northern  in- 
vaders, who  returned  after  iEthelred's  time,  a  permanent 
portion  of  the  Danish  element  was  retained,  so  that  from 
thenceforth  the  counties  were  formed  into  the  three  great 
groups  of  the  Saxon  Law,  the  Dane  Law,  and  the  Law  of 
Mercia.  At  the  close  of  the  Anglo-Saxon  period,  Simon  of 
Durham,  and  Aldhelm,  Abbot  of  Malmesbury,  give  the  follow- 
ing list  of  thirty-two  counties,  which  forms  a  safe  basis  upon 
which  to  proceed. 

*'  Anglia  habet  triginta  duo  Sciras  extra  Cumberland  et  Com- 
walas.  fill  Cornwalas  sunt  septeni  parves  Seine. J  Sunt  Use 
triginta  duo  Scira  divisee  per  tres  leges :  West  Sexenalaga, 
Denclaga,  Marchenelaga. 

1.  West  Sexenalaga  habet  nov em  Sciras:  Suthsexia,  Suthtcai, 
Kent,  Berocscira,  Wiltescira,  Suthamtescira,  Somersetescira , 
Dorsetescira,  Devenascira . 

2.  Denelaga  habet  quindecim  Sciras :  Eborascira,  Snoting- 
hamscira,  Deorbiscira,  Leorcestreseira,  Lincolnescira,  KorJuim- 
tunscira,  Huntedunescira,  Grantebrigescira,  Northfolc,  Sud/olc, 
Eastsaxe,  Bedefordscira,  Hertfordscira,  Midlesexa,  Buhingeham- 
scira. 

3.  Merchenelaga  habet  octo  Sciras:  Herefordscira,  Glouces- 
trescira,  Wircestrescira,  Scrobscira,  Cestrescira,  Steadfordscira , 
Warciciescira ,  Oxen efordscira.' ' 

According  to  the  position  of  the  territorial  divisions  these 
thirty-two  permanent  counties  form  the  following  three 
groups : — 

a.  The  historical  distribution  into  counties  prevails  on  the 
southern  and  eastern  borders  of  the  kingdom,  which,  at  first 
conquered  from  the  sea,  became  thickly  populated  by  Angles 
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and  Saxons  and  early  attained  to  a  political  organization. 
Here  were  formed  from  the  two  kingdoms  of  Kent  and  Sussex, 
the  later  counties  of  the  same  name.  The  kingdom  of  the 
East  Saxons  formed  the  counties  of  Essex  and  Middlesex. 
East  Anglia  is  split  up  into  the  territory  of  the  North-folk 
and  the  South-folk,  and  in  later  times  into  the  counties  of 
Norfolk  and  Suffolk.  In  Wessex  the  settlements  of  the  Wil- 
saetan,  Dormsaetan,  and  Samorsaetan  form  the  later  counties 
of  Wilts,  Dorset,  and  Somerset,  which  retained  the  ancient 
names  of  old  independent  kingdoms. 

h.  The  second  great  territory  is  formed  of  Mercia,  the  old 
great  Mark  against  the  Britons,  and  of  the  interior  of  the 
country.  Here  the  administrative  formation  of  the  shires  is 
shown  by  the  fact  that  all  counties  were  called  after  the  name 
of  some  place  which  bad  acquired  a  certain  importance,  and 
was  suitable  for  the  meeting  place  and  the  centre  of  the 
administration.  All  names  of  counties  here  have  an  Anglian, 
Saxon,  or  northern  nomenclature,  denoting  a  place ;  such  as 
-ham,  -ford,  -ton,  -byrig,  -wick,  -by,  -cestre  (castrum) ;  Hert- 
ford-shire, Buckingham-shire,  Northampton-shire,  etc. 

e.  The  great  Northumbrian  kingdom,  the  northern  portion 
of  the  land,  after  stormy  and  varying  fortunes,  became  in 
some  parts  colonized  at  a  later  period,  and  unequally  formed. 
The  more  northern  part  (Bernicia  and  others)  belonged  later 
to  Scotland ;  in  the  southern  portion  Lincoln,  York,  and 
Durham  formed  counties  called  after  a  principal  town ;  Rut- 
land and  Cumberland  are,  on  the  other  hand,  clanish  names ; 
Northumberland  and  Westmoreland  were  named  from  geo- 
graphical peculiarities,  and  were  not  received  into  the  rank  of 
the  counties  until  a  later  period. 

After  these  events  great  differences  must  for  a  long  time 
have  subsisted  between  a  governorship,  formed  out  of  an  old 
mediatized  kingdom,  and  one  that  proceeded  from  the  admini- 
strative division  of  a  greater  kingdom ;  difTorcnces  which 
only  in  process  of  time  were  adjusted  by  legislation  and  con- 
tinuous practice.  Tlio  laws  regulating  the  rights  and  duties 
of  tbo  royal  Ealdorman  and  Shir-gerofa  must  bo  rcgai-ded 
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also  in  the  light  of  such  adjustments.  All  adjustments  must 
have  the  same  tendency,  to  make  these  territorial  divisions 
as  divisions  of  the  jurisdiction  of  the  king,  in  war,  law,  and 
police,  dependent  on  his  will.  Hence  the  traditional  principle 
— "  Divisioiies  scirarain  regis  proprim  sunt."  (Edw.  cap. 
13.)  (1) 

II.  '^f)t  '^nriOxttSS  appear  in  the  statutes  as  the  regular 
Bub-districts  of  the  county  only  after  the  tenth  century,  under 
Eadgar.  They  must,  however,  be  anterior  to  this  date,  for 
the  Hundred  is  the  old  Germanic  division  of  the  military 
system,  which  recurs  among  all  Germanic  races,  as  also 
among  the  Saxons  on  the  continent.  That  the  name  soon 
became  applied  to  a  district,  which  after  the  settlement  had 


(1)  The  division  into  counties  or 
shires  has  by  later  h'gal  tniditiou 
been  directly  attributed  to  ^Elfred,  and 
the  diflerence  in  origin  between  the 
historical  and  administrative  shires  been 
ignored.  To  what  an  extent  the  word 
"shire"  or  "division  "  is  used  to  denote 
n  public  government  district,  is  shown 
by  the  fact  that  the  earliest  mention  of 
a  shire  in  the  Saxon  Chronicle  relates 
to  a  bishop's  diocese,  *' biseopscira  " 
(Chr.  Sax.  709).  And  in  the  laws  of 
the  Anglo-Saxon  kings  "  sliire  "  often 
means  an  ecclesiastical  diocese.  (Edm. 
ii.  4;  Edg.  iii.3,  5;  Athlr.  v.  C;  vi.  1, 
sec  3,  21.)  CJradually  the  "  shire  "  be- 
comes the  exclusive  appellation  for  the 
great  c/tinity  districts  for  tiie  purposes 
of  military  and  legal  organization. 
Among  the  laws  this  meaning  first 
occurs  in  Ina,  36,  sec.  1,  39 ;  Alf.  37  pr., 
sec.  1.  That  under  ^Elfred  a  thorough 
territorial  division  took  place  is  cretlibly 
assertetl  by  William  of  Malmesbury  (De 
Gest.  Angl.  ii.  4),  but  he  only  speaks 
of  a  division  "  in  ceiUurias  qiui^  hundred 
dicunt."  Ingulf  ("Historia  Croyland," 
i.  41)  says  very  positively ;  '*  totiu*  An- 
glise  pagos  et  provincias  in  comitatus 
priinun  omnium  commutacit ;  comitattts 
in  centuriuif,  id  est  hundrediis,  et  in  de- 
cimas,  i.e.  triiingas  divisit."  By  later 
critical  investigations  (Palgrave,  Quar- 
terly Rerietc,  1829,  vol.  67,  pp.  289— 
298),  it  has  now  been  established  that 
this  writer  was  not  the  old  Anglo-Saxon 
abbot,  but  a  pseudo-Ingulf  of  the  end 


of  the  thirteentli  or  commenoement  <A 
the  fourteenth  century,  who,  however, 
drew  his  iufurmation  from  the  old* 
ciironicles.  In  |)oint  of  fact  bis  asser- 
tion  agrees  with  all  the  rest  The 
Saxon  chronicles  before  the  time  of  JEl- 
fred  know  only  of  the  old  divisions 
after  clan  names,  and  territories;  Cant- 
waraland  (Kent),  Westseaxan,  8ath- 
seaxan,  Eastseaxan,  Middclseaxan, 
Eustengle,  Northanhymbniland,  Suth- 
anhymbraland,  Myrcnaland,  etc. ;  but 
after  .Alfred's  days  the  customary  terms 
became  altered,  and  the  various  manu- 
scripts use  only  the  word  Scir(Kemble, 
i.  63).  The  most  probable  date  of  a 
thorough  division  into  provinces  is 
shortly  after  880,  i.«'.  after  the  peace 
between  iEllied  and  Guthrun.  A 
proof  of  this  is  furnished  by  William 
of  Malmesbury,  and  others  in  the  list 
quoted  in  the  text.  Quite  identical 
with  it,  only  with  different  ortho- 
graphy, is  the  list  given  by  Bromton 
(X  Script  ed.  Twysden,  p.  956).  The 
country  between  the  Kibble  and  the 
Mersey,  the  Lancashire  of  modem 
times,  does  not  appear  in  Anglo-Saxon 
times  as  a  separate  department.  A  few 
small  shires,  which  had  been  for  some 
time  independent,  were  in  later  times 
incorporated  with  others,  as  Winchel- 
combeshire  with  Gloucester.  As  to  the 
system  of  the  division  into  counties 
compare  Palgrave,  i.  117,  and  the  in- 
troduction to  the  Census  of  1851. 
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to  provide  one  hundred  men  for  the  militia,  can  be  deduced 
from  the  variously  interpreted  passage  of  Tacitus  (Germ.  cap. 
6),  "quod  primo  numcnis  fuit  jam  nomen  et  honor  est;  "  but  it 
follows  with  greater  certainty  from  the  nature  of  the  case 
and  from  later  indisputable  circumstances.  Certain  it  is 
that,  soon  after  the  settlement,  the  militia  was  organized 
as  far  as  possible  in  equal  contingents,  which  became  a 
territorial  division,  so  soon  as  it  became  necessary  to  apportion 
the  duty  of  furnishing  the  contingents  according  to  extent  of 
landed  possessions.  As,  however,  legal  rule  on  this  point  was 
never  established,  as  necessity  and  ability  to  supply  it  were 
continually  producing  changes,  owing  to  the  vicissitudes  of 
the  times,  the  diversity  of  tenures,  and  later  to  the  frightful 
ravages  of  the  Danes,  the  distribution  of  land  remained  even 
in  still  later  times  a  matter  of  arrangement,  and  was  left  to 
the  decision  of  the  county  under  its  royal  governors  and 
bailiffs. 

The  rule  in  this  case  which  has  been  preserved  to  us 
was,  **  Divisioncs  linndrcdorum  ct  ivapentarjiorum  comitibus  et 
vicecomitihiis  cum  Judicio  comitatus  "  (Eadw.  Conf.  13).  And 
hence  it  is  clear  why  the  Hundred  is  recognized  so  com- 
paratively late  as  a  fixed  territorial  division,  why  the  Saxon 
Chronicle  does  not  mention  the  Hundreds,  and  why  the  Saxon 
documents  concerning  property  so  seldom  describe  the  position 
of  estates  with  reference  to  the  Hundi*eds.  As  districts  of 
the  early  militia  organization,  and  consequently  of  the  peace- 
control,  the  Hundreds  were  certainly  in  existence  long  before 
JElfred's  time.  As  to  the  universal  appearance  of  the 
Hundreds  in  the  Germanic  militia  system,  the  work  of  V. 
Peucker  ("  Das  Kriegswesen  der  Germancn  ")  gives  a  new 
and  convincing  proof.  The  silence  of  the  Anglo-Saxon  legal 
authorities  of  the  early  centuries  cannot  be  entitled  to  any 
regard,  on  account  of  the  cxtrcmo  rarity  of  their  allusions  to 
the  military  system.  But  it  may  bo  taken  as  certain  that  at 
the  reorganization  of  the  State  by  iElfrod,  a  thorough  revision, 
or  redistribution,  was  made  of  the  districts  furnishing  con- 
tingents.   William  of  Malmcsbury  (ii.  4)  expressly  describes 
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these  new  divisions  made  by  iElfred,  as  **  Centurias,  qiias 
hundred  dicunt."  In  the  language  of  Wales  and  Hibemia, 
the  word  **  cantred"  is  used  instead  of  Hundred,  and  in  the 
north  we  find  the  term  "  Wapentake,"  derived  from  a  military 
usage  in  mustering  the  troops.  When  the  monarchy  was 
at  its  prime,  the  Hundred  in  the  Anglo-Saxon  statutes  denotes 
a  sub-district  of  the  shire,  geographically  limited,  with  its 
separate  assemblies  for  the  purposes  of  army,  justice,  and 
maintenance  of  peace.  In  these  later  times  the  Hundred 
Com't  is  the  ordinary  court  for  freemen,  and  holds  its  sittings 
every  month.  The  division  into  Hundreds  in  the  form  which 
it  assumed  at  that  time  remained  in  existence  almost  to 
our  own  day.  As  in  the  division  into  counties,  here  also  an 
historical  and  an  administrative  principle  worked  in  different 
directions,  and  created  great  inequalities.  In  the  southern 
portions  of  the  country,  which  early  became  thickly  populated, 
the  number  of  Hundreds  was  very  large : — in  Kent,  sixty- 
two  ;  in  Sussex,  sixty-four.  The  midland  counties  are  to  a 
certain  extent  different,  Dorset  having  forty-three,  Suffolk 
twenty-one,  and  Essex  twenty  Hundreds.  In  the  north, 
where  the  population  was  thinner,  the  cultivation  more  de- 
fective, the  land  poorer,  and  the  organization  developed  at  a 
later  period,  the  numbers  are  remarkably  small:  in  Warwick, 
four  Hundreds ;  in  Cumberland  and  Westmoreland,  four 
Wards ;  in  Stafford,  W^orcester,  Rutland,  five  Hundreds ;  in 
Leicester,  Nottingham,  Derby,  Lancaster,  six;  in  Durham 
and  Northumberland,  six  Wards;  in  Cornwall,  nine  Hundreds. 
In  large  province's  sometimes  an  intermediate  division  between 
County  and  Hundred  arose,  as  the  "Trithings"  (or  thii'd 
portions)  of  Yorkshire.  (2) 

(2)  The  division  into  Hundreds  is  Angliam.    Keteio  an  medietat.    Magni 

often  referred  to  in  old  records  us  a  habentur    qui  reZ  40  reZ  30  numerant. 

iiniou  of  a  hundred  hulas,  or  families  ;  Multi  ne  10  :   quiJant  duas  tantuin  tt 

from  erroneous  confusion  with  these,  u  nojtnuHi    {ut  llundredi    de    Chetham, 

hundred  viUx  are  sometimes  made  out  Wardtn,  etc.  in  Comitatu  Cantii)  unica, 

of  them,  lis  in  Bromton  (ed.  Twysd.  p.  »unt  contenti."    The  correct  view  pro- 

95G),  and   Raiiulphus   Cestr.    (i.   50).  bahly  is,  that  the  occupier  of  a  peasant's 

Spelman  (p.  305)  says  on  this  point,  hide,  familia,  should  furnish  one  man 

^'■Nusquatii  {quod  scio)  reperiuntur  100  to    the  original    settlement    of  small 

villai   in  aliquo  Uundredo  per  totam  peasantries ;  so  that  frequently  at  the 
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III.  ^  liiuision  into  ^ifjbings,  '2rcot|)ings,  Btcam'fe,  has  been 
erroneously  held  to  be  a  general  territorial  division  of  the 
Anglo-Saxon  period.  This  mistake  was  caused  by  the  account 
given  by  the  pseudo-Ingulf,  who  informs  us  that  .Alfred 
divided  the  counties  "in  centurias,  id  est  Imndrcdas  et  in 
decimas,  id  est  tritldngas;"  in  this  a  mistake  is  already 
apparent  in  the  word  "  trithing."  The  division  into  tithings 
for  the  purposes  of  the  old  military  array,  in  which  the 
numbers  ten  and  one  hundred  can  be  proved  to  have  been 
nearly  everywhere  the  units  of  the  organization,  was  indeed 
very  ancient.  The  national  militia  had  likewise  always  had 
its  "tithings,"  but  these  did  not  lead  to  a  division  of  territory, 
for  the  apportionment  of  the  contingents  remained  a  shifting 
matter  of  administration  for  the  smallest  divisions,  much 
more  than  for  the  greater  ones.  What  the  Anglo-Saxon 
statutes  really  contain  touching  the  Tithings  {decani w,  or 
theotings)  is  limited  to  the  following : — According  to  Atheist. 


time  of  the  first  colonization  a  Hundred 
contained  a  hundred  hides  under  the 
plough.  But  as  the  districts  for  con- 
tingents were  more  permanent  than 
the  state  of  cultivation,  the  Hundreds, 
in  their  later  state,  contained  much 
more  than  a  hundred  hides  under  the 
plough ;  sometimes  less,  where  there 
iiad  heon  a  falling  off  in  prosperity. 
The  great  Hundreds  in  the  nortli, 
which  hud  Ijeen  formed  later,  are,  tivking 
the  one  hundred  hide  standard,  dis- 
proportionately large  (in  Lancashire,  on 
the  average  three  hundred  English 
snunre  miles),  whilst  many  a  small 
Hundred  contains  scarcely  more  than 
a  quarter  of  a  mile.  Hence  it  is  that 
later  historians  expressly  assert  tlic  in- 
detinitcncss  of  the  hide-ineasuremont 
(cf.  Gervas,  Tilb.  i.  caj).  pen.,  "  Dialog. 
do  Scaccario,"  *' hiindndus  ex  hydurum 
<iliquod  cnite.nig,  gcd  iioii  dclcrmiiudiii 
constat ;  quidum  c.nim  ex  jdurihuH, 
tiuidarn  ex  ynunorihut  eoriKtaut.")  'i'liis 
inoquulity  led,  in  tliu  later  Midillo 
Ag«H,  to  the  division  in  sonic  counticM 
of  Ilundretls  into  liuir-IlundredH; 
whilst,  on  the  otiior  huiid,  two  Him- 
drodit,  or  ono  and  a  hall',  W(ro  somo- 
titiK'H  united  for  the  purfKiHCH  of  ad- 
tuUiiatrutiou.  The pirsiiitcul rclcutiuu uf 


the  division  into  Hundreds  is  explained 
by  the  fact  that  the  Hundred  Court 
was  held  every  four  weeks  as  a  regular 
court  (Edw.  ii.  8 ;  Edg.  i.  1,  iii.  5),  and 
thus  the  conservative  character  of  all 
judicial  systems  became  communicated 
to  the  Himdred.  That  administrative 
convenience  was  largely  considered  in 
the  earliest  divisions,  is  proved  by  tlio 
fact  that,  whenever  possible,  the  Hun- 
dred grouped  itself  round  a  given  i)lace, 
suitable  for  a  centre.  Of  the  799 
names  of  Hundreds,  Wapentakes,  or 
Liberties,  which  are  in  existence  at 
the  present  day,  no  fewer  than  362  aro 
identical  with  a  town  lying  witliin  them 
("  Introduction  to  the  Census  of  Great 
13ritain,"  1851 ;  also  as  to  tlio  Hundreds 
generally,  see  Landau,  "  Torritorien," 
iil.*),  210).  In  certain  counties  a  middle 
division  occurs.  In  Kent  there  are  to 
bo  found  several  Hundreds  united 
under  the  name  of  l^atiios,  wliicli  exer- 
cised the  sumo  judicial  powers  as  tin* 
Hnn(ht'dH.  Jn  Sussex  is  found  a 
division  into  KapcH,  without  any  juris- 
diotiiui,  which  n'mained  with  the  Iluu- 
drtids.  York  and  Lincoln  were  divided 
into  ThritliingH  ^thlrd  parts),  which 
etill  exist  uudor  tho  uamo  of  Hidings. 
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vi.  4,  the  members  of  the  Tithing  should,  on  summons,  join 
in  pursuing  criminals.  According  to  Athlst.  vi.  8,  sec.  1, 
those  who  rule  the  Tithing  (the  heads)  should  meet  the 
Hyndemen  in  London  every  month  to  maintain  the  peace. 
According  to  Edg.  i.  1,  2,  notice  of  a  theft  should  be  given 
to  the  Hundred  men  and  Tithing  men.  According  to  Edg. 
i.  1,  4,  no  one  was  allowed  to  possess  chattels  (cattle)  unless 
he  had  the  certificate  of  a  Hundred  man,  or  a  Tithing  man. 
According  to  Cn.  ii.  2G,  every  free  man  shall  be  brought 
into  a  Hundred  or  Tithing,  for  the  purpose  of  police  sureties. 
It  is  evident  that  these  quotations  refer  to  poHce  institutions 
and  constabulary  societies  formed  of  the  inhabitants,  but  not  to 
local  districts,  or  village  marks.  In  numerous  records  of  this 
period,  the  position  of  estates  is  determined  by  reference 
to  the  Hundred,  but  never  to  the  Tithing-district.  Among 
the  innumerable  details  contained  in  Domesday  Book,  the 
words  "  decania,  deccuim,  teothing,  tything,"  do  not  once 
occur.  The  local  districts  of  the  Anglo-Saxon  administration 
were,  for  the  most  part,  determined  according  to  the  tenures 
of  the  properties.  The  numerous  settlements  made  by 
^*  colon  i"  upon  loan-land,  the  submissions  of  the  allodial 
peasants  to  a  Hlaford,  as  well  as  the  subsequent  extension  of 
the  jurisdiction  of  manorial  courts  over  the  allodial  peasants, 
rendered  the  type  of  dependent  communities  the  prevailing 
one,  and  a  territorial  division  according  to  free  peasant 
villages  impossible.  Difficult  as  it  is  to  obtain  a  reliable 
picture  of  the  local  organization  of  the  kingdom,  at  this, 
its  lowest  stage,  it  is  perfectly  clear  that  the  nature  of  the 
<3xisting  societies  absolutely  excluded  a  territorial  division  into 
"  Tithings."  (8)  The  existing  local  societies,  on  the  other 
hand,  are  as  follows  : — 

(3)  The  local  divisions  of  the  Anglo-  landed  property  which  iElfred  is  said 

Saxon  territory  can   never  be  clearly  to    have   drawn    up,    "talein   rotulmu 

understood  from  historical  sources.  The  tduleraf,  in  quo   totain  terrain  Angluv 

old  error  that  the  Anglo-Saxon  "  Theo-  in  comitatus,  centuriaa,  et  decuriaa  de- 

thing  "  is  a  geographical  local  district,  scripgerat ; "  whilst  William  of  Malmes- 

kas,  however,  become  estjiblished  owing  bury  only  says  that  it  had  been  onlered, 

to  a  passage  in  the  pseudo-Iugulf,  who  "  ut  omnis  Anglus  haberet  et  centuriam 

connects  the  mutter  with  a  register  of  et  decimam."    Ingulf  makea  of   this. 
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Lordships  with  their  tenants  and  dependents.  First  in 
importance  were  the  royal  demesnes,  on  which  a  royal  bailiff 
combined  the  management  of  the  estate  with  the  levy  of  the 
royal  dues,  with  the  legal  jurisdiction  over  the  tenants,  and 
with  other  functions  of  mihtia  and  police.  A  similar  position 
belonged  to  the  Gerefa  of  great  private  estates.  These  villeins 
and  servants  do  not  exactly  live  in  regular  villages,  but  are 
settled  in  the  vicinity  of  the  lord's  seat  (afterwards  the 
"manor"),  and  increase  in  numbers  as  landless  wanderers 
come  and  settle  amongst  them  and  put  themselves  under  the 
police  protection  of  the  lord  of  the  soil.  Ten  families  form 
the  smallest  community  recognized  for  police  purposes,  and 
for  the  appointment  of  a  provost  (prasjjositus) .  As  such,  under 
the  later  system  of  police  sureties,  they  form  their  own  police 
union  as  a  manorial  Tithing,  as  well  as  a  court  for  the  settle- 
ment of  local  disputes  ;  by  later  grants  of  land  this  was 
extended  even  to  the  allodial  peasantry  settled  among  them, 
**  super  omnes  allodiarios,  quos  eis  haheo  datos "  (Codex  DipL 
No.  902). 

Incidentally,  too,  the  parishes  under  the  spiritual  office  of 
the  parson  were  associated  with  these,  though  the  former 
were  formed  independently,  embracing  both  freeholders  and 
vUleins,  servants  and  landless  settlers,  and  were  therefore 
bodies  suitable  for  initiating  the  separate  local  government 
system  in  England  in  later  centuries. 

Larger  vnions  of  more  independent  folk,  united  for  the 
administration  of  justice  under  a  royal  or  manorial  Gerefa, 

•'  ut  omni$  indigena  in  aliqua  centuria  village  court,  exercising  a  formal  juris- 
et  dedma  exifteret ;"  the  lormor  words  diction,  analogons  to  that  of  the  Hun- 
express  an  association  of  jx  rsons,  tho  dred  under  its  Hundrod-nian,  and  tho 
latter  contain  a  description  of  a  local  county  under  its  Shir-gcrofa;  which 
district.  As  tho  militia  syHtom  of  tho  gives  tho  idea  of  n  system  of  many 
fourtc<'nth  century  had  introdncod  local  thoumnds  of  judg(>s  chosen  by  tho 
tithingfl  under  a  petty  constal)le,  tho  people!  In.stead  of  tliiscliiinorical  net- 
pseudo-Ingulf  thouglit  that  this  state  work  of  snialler  and  snmllcr  courts 
of  thinys  was  already  existing  in  Anglo-  of  law,  wo  can  only  find  in  reliable 
Baxon  times;  and  lie  brought  tlio  system  authorities  that  picture  of  local  admin- 
ofjiolic)'  sureties  (in  th<^  confused  way  islration  whieii  I  have  delineated; 
in  whieh  the  author  of  the  Leges  Kdw.  within  whicli  no  free  village  courts 
Conf.  20,  (leseribes  it)  into  connection  and  villages  can  possibly  bo  formed  of 
with  it,  fantastically  portraying  tlio  a  mero  militia  system. 
"  deccuua  "  under  its  tenth  man,  us  u 
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and  often  freed  from  the  duty  of  appearing  as  lawmen  in  the 
Hundred,  were  for  the  most  part  entirely  or  partially  co- 
ordinated with  the  Hundred.  This  was  an  advantage  for 
those  who  participated,  and  their  legal  duty  was  lightened 
in  that,  under  the  guidance  of  a  magistrate,  they  formed 
a  separate  judicial  district,  with  the  powers  of  a  Hundred. 
Of  equally  vital  importance  to  the  freeholders  in  their  relation 
to  the  neighbouring  Thanes,  was  the  protection  of  a  powerful 
magnate ;  to  which  were  sometimes  added  certain  advantages 
of  wood  and  pasture.  The  question  here  is  not  one  of  sub- 
mission of  person  and  property,  but  of  a  magistracy  (soca), 
under  which  the  heritable  projierty  of  the  "  socmanni,"  and 
their  immediate  obligation  to  serve  in  the  military  array, 
remained  unchanged.  Towards  the  close  of  the  Anglo-Saxon 
period  the  grant  of  a  whole  Hundred  sometimes  occurs.  For 
instance,  under  Eadward  the  Confessor,  a  certain  Hundred 
in  Berkshire  was  granted  to  the  Abbot  of  Abingdon,  and  a 
Hundred  in  Surrey  to  the  Abbot  of  Chertsey,  with  the  com- 
mand **  that  no  royal  Shir-gerefa  hold  court  there,"  or  interfere 
in  legal  matters  (Cod.  Dipl.,  840-849). 

An  analogous  but  more  compact  creation  is  found  in  the 
numerous  royal  or  manorial  Burks,  which  constitute,  under 
a  separate  Gerefa,  a  special  jurisdiction,  in  which  a  Burh- 
gemote,  held  three  times  a  year,  is  combined  with  the  Hundred 
Court  (Edg.  iii.  5  ;  Cn.  ii.  18).  The  origin  of  the  Burh  is  ap- 
parently due  to  the  need  of  a  military  protection  in  the  Danish 
times.  A  hill  with  a  rampart  of  earth  or  a  strong  wall,  was 
sufficient  protection  against  the  sudden  attacks  of  robber 
bands.  In  the  statutes  "  Burh  "  or  **  Byrig  "  signifies  also 
a  single  fortified  building  (Edm.  ii.  2 ;  App.  iv.  15 ;  Athlr. 
iii.  6),  as  well  as  a  town  (Athlst.  ii.  20,  sees.  1—4 ;  Edg.  iv.  2, 
pr.  3,  4,  5;  Athlr.  ii.  5,  sec.  2;  ii.  6;  Cn.  34).  Discerning 
rulers  like  /Elfred  made  use  of  the  remains  of  old  "  civitatcs  " 
and  "  vastm "  and  other  advantageous  positions  for  such 
fortifications,  and  the  protection  which  these  afforded  was 
readily  sought  by  the  neighbouring  freeholders,  tenants,  and 
vassals,  and  also  by  landless  men  and  small  tradespeople 
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who  -were  living  amongst  the  servants  and  followers  of  the 
landlords.  The  differences  in  the  legal  position  of  the  j)eople 
thus  crowded  together  rendered  expedient  the  appointment 
of  a  special  royal  magistrate  (Gerefa),  who  was  also  endowed 
with  extraordinary  military,  police,  and  financial  functions. 
At  the  close  of  the  Anglo-Saxon  period  the  Burgenses,  and 
in  later  times  the  constitution  of  the  English  municipal 
boroughs,  arose  fi-om  these  beginnings.* 

Wedged  in  among  these  numerous  degrees  of  property  and 
power  came  the  rest  of  the  freemen,  who  on  their  heritable 
possessions  preserved  intact  their  independent  position  in 
the  military,  legal,  and  police  institutions.  In  many  parts 
of  the  country  these  peasant  communities  lay  close  enough 
together  to  enable  a  free  teothing  to  be  formed  out  of  ten  or 
more  households.  But  often  where  the  free  peasants  were 
scattered  about  at  great  distances,  it  was  with  difficulty  that 
they  were  brought  together  into  a  "  teothing,"  while  the 
greater  part  of  them  had  abeady  been  incorporated  into  the 
system  of  lordships,  magisterial,  and  bailiff  jurisdictions. 

In  the  inner  administration  of  the  country  these  various 
local  groups  clash  with  each  other  and  are  not  kept  distinct. 
Most  of  them  have  no  exclusive  local  jurisdiction  ;  the  majority 
do  not  form  exclusive  local  districts.  A  separate  magistracy 
of  the  king  or  of  a  landowner  does  not  exclude  military  duty 

•  Tho   formation  of  the  Burhs  is,  the  Burgenses  as  such  were  not  released 

accordinf;  to  the  convincing  reasoning  from  military  duty  is  shown  by  many 

of  Kcmble,  not   in    any    way    imme-  accounts  given  by  the  Domesday  Book 

diatcly    connected   with    tlio   British-  (e.g.  Bury  St.   Edmunds,  371).      But 

Romantownaof  the  fifth  century,  which  many  Burhs  were  favoured  by  being 

Gildas,  in  the  sixth  century,  represents  rated  for  tho  purpose  of  furnishing  tho 

as  being  already  forsaken  and  in  decay.  contingent  at  a  small  lunded  j)roperty 

Still  tho  existing  ruins  would  in  later  scale  of  5  hido),  15  hidro,  or  20  hida) 

tiroes  be  utilizcil  for  tlio  purposes  of  (Chester  at   50,    Shrewsbury    at   lOO 

fortification.      In    certain    places   tho  hidoo).     Of  course  tho  royal  dues  were 

name  "city"  was  retained  in  memory  proportionately  raised,  and  lience  tho 

of  an  old  "  cici7«»."     Tho  peculiar  life  burns  became  more  important  for  tho 

of  tho  Burhs  is  duo  to  the  fact   tluit  finance  control   than  for  tho  defence 

the  free   tenants,   tenants   on  granted  of  tho  country,  as  tho  fortresses  liad 

land,  dependants,  servants,  and  bonds-  again  bo(>n  allowed  to  fall  into  ruins. 

men  of  tho  king,  as  well  as  of  private  Kemblo  (ii.,  pp.  470  -17^)  has  selected 

lords,  live<l  densely  crowded  togetlier,  from  tho    Anglo-Saxon  IJhronielo  tho 

and  that   under    tbo  Burh-gerei'a   the  names  of  eiglity-oight  i)laees,   all    of 

legal,  police,  and  finance  ailrninistra-  wliich   may   in   some  measure  be  ro- 

tions  wore  united  in  one  person.    Tliat  garded  as  fortified. 
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in  the  Hundred.  The  tenants  within  the  jurisdiction  of 
private  courts,  in  quarrels  with  outsiders,  come  under  the 
jurisdiction  of  the  Hundred  Court.  The  poUce  organization  is 
arranged  partly  according  to  the  military  and  partly  accord- 
ing to  the  legal  districts.  Thus  within  the  narrow  limits  of  a 
castle,  and  in  the  vicinity  of  a  lord's  "  manstts,"  freeborn  men 
might  be  living  close  together  under  manifold  legal  conditions, 
having  very  different  duties  to  fulfil  towards  the  king  or  their 
own  mesne  lord. 

Hence  we  are  led  finally  to  the  negative  conclusion  that 
there  existed  no  systematic  formation  of  local  districts,  and, 
moreover,  that  the  Tithing  was  no  such  local  division.** 

**  All  these  local  diBtinctions  cross  and    peace   ooDtrol,   even    above   the 

and  overlap  in  the  most  varied  fashion.  interests  of  property.    This  legal  rule. 

But  it  remains  firmly  established  that  however,    does   not   exclude   the  fact 

the  personal  liability  to  military  service  that  dependence  on  property    is    the 

continues   indepeudently  of  the   sub-  most  important  element  in  regiilating 

jection   to  a  magistrate's  jurisdiction,  the  conditions   of  life,  and   that   the 

and  that  the  peasant  farmers,  who  were  division  into  separate  estates  with  their 

actual  tenants,  in  case  of  disputes  with  tenants  represents  the  prevailing  local 

third  persons,  appeared  before  the  royal  division.       "Instead    of   the    earlier 

Hundred  Court.     The   legislation  ac-  division  into  free  landowners  and  land- 

cordingly  remains  bswed  upon  the  old  less  freemen,  a  division  of  the  people 

constitution ;    that    is,  u[)on    the  free  into  landlords   and  tenants   has  been 

community.       County    and    Hundred  introduced"  (K.  Maurer,  "Miiuchener 

assemblies  are  now,  as  formerly,  active  Krit.  Ueberschau,"  ii.  59,  60). 
in  all  matters  affecting  military,  legal, 
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CHAPTEE  IV. 

tJjbc  ©fficcs  of  ISallJormnn  anti  ^j^ir-CUercfn. 

A  MUTUAL  bond  of  union  connects  the  districts  with  the  arrange- 
ment of  the  offices  of  the  Anglo-Saxon  kingdom,  namely,  the 
two  principal  offices  of  Ealdorman  and  Shir-gerefa.  In  them, 
as  in  the  districts,  an  historical  and  an  administrative  principle 
clash  together.  The  former  is  predominant  in  the  origin  of 
the  Ealdorman,  the  latter  in  that  of  the  Shir-gerefa. 

I.  SDe  ISallJorman,  Bux,  (ITomcs,  is  the  highest  civil  official 
of  Anglo-Saxon  times.  When  the  union  of  the  smaller  king- 
doms with  the  greater  began,  the  sovereignty  of  the  new 
common  ruler  was  confined  at  first  to  privileges  and  profits, 
whilst  the  former  petty  state  retained  its  own  General 
Assembly,  and,  with  a  sub-king  at  its  head,  preserved  its 
military  and  legal  system.  The  oldest  Ealdorman  was  actu- 
ally a  Viceroy,  "  suhrefiulus,"  which  title  often  occurs  in  the 
signatures  to  Anglo-Saxon  documents.  In  his  decrees  he 
used  the  royal  style :  "  cum  consilio  episcoiiorum,  optimatum- 
que  mcorum."  The  province  of  such  Ealdormen  embraced,  in 
fact,  a  former  independent  state.  He  was  not  unfrequently 
the  subjected  king  in  person,  or  a  member  of  his  family,  or 
else  *'  yKthclbifji,"  near  kinsmen  of  the  reigning  Over-king, 
■were  appointed  to  such  places  of  trust.  The  name  "Ealdor," 
too,  is  a  reminiscence  of  patriarchal  chioftain-lineage  of  a 
former  period.  It  does  not  signify  a  man  old  in  years,  but 
the  "superior,**  "senior,**  in  a  higher,  more  exalted  position. 
Even  in  the  times  of  the  Heptarchy  the  military,  legal,  and 


The  Offices  of  Ealdorman  and  Shir-Gerefa.      57 

police  organization  draw  closer  together.  The  Ealdorman 
becomes  more  dependent  upon  the  central  administration. 
The  new  administrative  division  of  the  great  kingdoms  into 
shires  causes  the  appointment  of  new  governors,  who  are 
at  first  merely  the  highest  district  officials,  and  whose  district 
assemblies  do  not  involve  any  customary  right  of  indepen- 
dence. The  mention  of  Ealdormen  with  such  official  positions 
runs  side  by  side  with  the  gradual  rise  of  the  division  of  the 
kingdom  into  shires.  In  the  early  organized  kingdom  of 
Wessex  the  Ealdorman  is  mentioned  in  Ine's  laws,  which  the 
king  promulgated  with  the  advice  "of  all  his  Ealdormen" 
(Ine,  pr.),  and  in  which  also  the  disobedient  Ealdorman  is 
already  threatened  with  the  loss  of  his  shire  (Ina,  86).  The 
small  kingdom  of  Kent  appears  at  the  commencement  of  the 
eighth  century  to  have  had  as  yet  no  Ealdormen,  whilst  on  the 
other  hand,  in  a  National  Assembly,  held  in  814,  the  names 
of  three  Duces  of  Kent  and  sixteen  Duces  of  Mercia  are  found 
among  the  signatures.  Hence  it  is  clear  that  even  before 
iElfred's  day  necessity  had  led  in  the  greater  kingdoms  to 
administrative  governorships.  The  confusion  caused  in  the 
original  state  of  affairs  by  the  invasion  of  the  Danes  and 
the  reorganization  of  the  whole  land  by  iElfred  led  to 
a  greater  uniformity  in  the  administrative  character  of  the 
Ealdormen.  This  assumption  is  confirmed  by  the  Eigils- 
saga  of  Iceland,  c.  21  (K.  Maurer,  "  Krit.  Ueberschau,"  i.  86), 
which  tells  us,  "  .Alfred  the  mighty  had  taken  away  from  all 
Skatcommge"  (i.e.  viceroys)  "their  name  and  their  power. 
Jarls,  those  were  called  from  henceforth  who  had  been  called 
kings,  or  kings'  sons,"  In  the  flourishing  period  of  the 
Anglo-Saxon  monarchy  the  Ealdorman  now  appears  as  the 
governor  appointed  by  the  king  in  a  threefold  capacity. 

(a)  Together  with  his  County  Assembly  he  directs  the 
equipment  of  the  militia  and  the  apportionment  of  the  con- 
tingents, and  brings  them  to  the  royal  army.  He  may  also, 
when  commissioned  by  the  king,  take  the  command  of  the 
whole  army,  in  which  capacity  he  is  mentioned  on  important 
occasions  in   the  Anglo-Saxon  Chronicle,  which  speaks  of 
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Ealdormen  as  commanders  of  single  comities  (in  the  years 
837,  845,  851,  853,  905),  or  Ealdormen  simply  as  commanders 
of  a  whole  army  (in  851,  871,  894,  992,  993,  etc.).  In  the 
statutes  this  capacity  is  regarded  as  being  a  matter  of  com'se. 

{h)  He  presides  at  his  County  Assembly,  as  at  the  ordinary 
National  Court  (Ine,  50;  Alfi-.  88;  Edg.  iii.  5).  "Let  there 
be  held  .  .  .  twice  a  year,  a  Shir-gemote,  and  let  there  be 
present  at  the  Shir-gemote,  the  Bishop  and  the  Ealdorman, 
and  both  shall  here  administer  spiritual  and  temporal  rights  ;  '* 
which  is  almost  word  for  word  repeated  in  Cn.  ii.,  sec.  16. 

(c)  As  guardian  of  the  peace  within  his  district,  he  exercises 
the  royal  police  jurisdiction.  To  him  the  peace  proclama- 
tions of  the  king  are,  in  the  first  instance,  directed.  The 
right  of  supplementing  ordinances,  which  lies  in  the  royal 
maintenance  of  the  peace,  gives  him  also  a  derivative  licence 
to  issue  peace  proclamations  within  his  district.  The  breach 
of  his  peace  is  punishable  by  the  infliction  of  a  special  peace 
fine  (Athlr.  iii.,  c.  1).  Any  man  who  intends  to  change  his 
master,  must  give  notice  to  him  (Alfr.  37).  After  a  breach 
of  the  peace  has  taken  place,  his  duty  is  to  prevent  feud,  and 
to  protect  the  weaker  party  (Alfr.  xlii.  sec.  3) ;  to  take  surety 
from  men  accused  as  breakers  of  the  peace  (Edm.  iii.  7, 
sec.  1) ;  and  to  assist  the  inhabitants  of  royal  burghs  to  the 
utmost,  in  securing  breakers  of  the  peace  (Athlr.  ii.  6). 

The  combined  position  which  proceeded  from  these  various 
functions  was  one  of  the  highest  dignity  and  the  highest  rank, 
which,  according  to  the  legal  system  of  the  times,  found 
expression  in  a  weregeld,  as  high  as  that  of  the  bishop,  and 
four  times  as  high  as  that  of  the  common  Thane  (App.  vii.  2, 
sec.  3) ;  in  an  increased  punishment  for  breach  of  the  Burg- 
peace  (Ine,  G,  45 ;  Alfr.  40) ;  in  an  increased  Burgbryco  and 
Mundfyrd  (Alfr.  3. ;  Cn.  ii,  58;  App.  iv.  11) ;  in  an  increased 
fighting  Wite  (Alfr.  15,  38 ;  App.  iv.  12) ;  and  in  a  special 
right  of  asylum  (Athlst.  iv.  6,  sec.  8  ;  v.  4,  sec.  1 ;  App.  iv.  5). 
For  ofiicial  income  he  had  the  use  of  considerable  portions 
of  the  folkland,  and  a  third  of  the  forfeits,  fines,  and  other 
royal  dues  which  fell  to  the  king.     The  Ealdorman  in  this 
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position  is  the  most  eminent  official  in  the  kingdom,  and  has 
the  first  place  in  the  temporal  comicil  of  the  king ;  but  only 
in  his  capacity  of  governor,  whose  right  depends  upon  the 
king's  commission,  and  whose  office  expires  as  soon  as  this 
is  withdrawn.  In  the  beginning  the  Ealdorman  had  certainly 
been  a  successor  of  the  king  of  the  country,  and  at  his  appoint- 
ment the  form  of  election  by  the  popular  assembly  probably 
continued  for  a  long  time.  But  a  free  right  of  election  could 
not  possibly  be  recognized,  if  the  incorporation  of  the  media- 
tized kingdom  was  to  last ;  indeed,  the  kingship  asserted  as 
a  principle  a  right  of  deposition  (Ine,  cap.  3G).  It  is  told  of 
iElfred,  that  he  emphatically  reminded  his  state  officers 
"that  they  had  their  office  from  God  and  from  the  king."  (1) 
Certain  changes  were  brought  about  during  the  last  century 


(1)  On  the  oflBce  of  Ealdorman  and 
Earl,  Heywood  "  On  Ranks,"  pp.  55- 
117,  contains  a  lengthy  exposition. 
The  Latin  terms,  Duj:,  princtus,  and 
coinc«,  arevery  arbitrarily  interchanged, 
aa  also  are  consul,  patriciue,  prxftdus, 
according  to  the  fancy  of  the  cleric  who 
drew  up  the  record.  The  introduction 
of  analogies  of  the  comes,  dux,  and 
senior  of  the  Carlovingian  constitution 
is  also  confusing,  for  these  dignities 
had  difl'erent  territorial,  possessorial, 
and  national  foundations,  and  an  early 
history  of  another  type.  It  was  quite 
natural  that  in  the  aristocratic  develop- 
ment which  the  political  organization 
took,  the  class  of  Ealdormcn  should  bo 
identical  with  a  small  number  of  tho 
greater  landowners.  The  office  of 
Ealdorman  appears  at  an  early  period 
attached  to  the  great  families,  but  is 
not  hereditary.  Amongst  Ealdormen 
whose  names  have  been  handed  down 
to  us,  instances  occur  of  fatlier  and 
son  following  immediately  one  another, 
but  this  is  very  seldom ;  on  the  other 
hand,  tho  deposition  of  an  Ealdorman 
is  very  rare;  and  intermarriages  be- 
tween tho  Ealdorman  and  the  families 
of  the  Anglo-Saxon  kings  are  very 
common.  AH  these  conditions  are  the 
expression  of  the  power  wielded  by 
certixiu  great  families,  and  of  a  strongly 
marked  class  privilege,  but  not  as  yet 
of  an  hereditary  nobility.  Still  less, 
under  such  a  condition  of  things,  could 


the  office  of  Ealdorman  be  eleotire,  of 
which  even  Kemble  speaks  erroneously 
(ii.  12(5).  Among  the  statutes  of  Ead- 
ward  the  Confessor  (cap.  32a,  sec.  2,  in 
Lambard's  text),  the  following  isolated 
and  extraordinary  notice  ap]>ears  de 
herotocltiU.  '*  Erant  et  alue  poteatatta 
et  dignitates  cotutitutie,  qui  llerttochen 
apud  Angloi  vocahantur,»cilicet  biirvnett, 
nobilen,  etc.  Latine  vera  dicehantur  due- 
tores  exercitus;  apud  Gallos,  capihdea 
constahularii,  vel  mareehalli  exercitus. 
Ii<ti  vera  viri  eligebantur  jter  commune 
consilium — et  per  singulos  comitatus  in 
pleno  folcmote,  itirut  et  ricfcomitef  pro- 
vinciarum  • '  lnji  dehent,'* 

etc.     This]  :i,  as  well  as 

the  name  '•  11.  ii  i.  -^  i.v .-,  i-  >juite  foreign 
to  Anglo-Saxon  ideas.  It  must  not  bo 
forgotten  that  these  statutes  are  a  private 
work  dating  from  the  twelfth  century, 
in  which  the  learned  author  intro- 
duces, in  a  hundred  places,  his  own 
knowledge  of  the  continental  popular 
rights,  a  knowledge  accessible  to  tho 
clerg)'.  Seeing  the  heavy  weight  of 
Korman  officialism,  at  the  time  that 
work  was  written,  nothing  would  be 
more  popular  than  the  idea  of  a  free 
general  election  of  the  highest  officials 
in  tho  county.  Not  merely  the  right 
of  deposition,  which  was  a  recognized 
right  (Ina,  c.  36,  Cod.  Dipl.,  No.  lUT^X 
but  all  the  monuments  of  Anglo-Saxon 
law  and  history,  are  opposed  to  the 
idea  of  elected  Ealdormen. 
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by  the  influence  of  the  Danish  element.  Among  the  northern 
pirates,  we  find,  besides  the  kings,  commanders-in-chief  called 
Jarls.  This  northern  term  was  related  to  the  Anglo-Saxon 
Eorl,  which  from  time  immemorial  signified  a  man  of  great 
rank,  and  was  well  adapted  to  be  blended  with  the  Eorl  or 
Earl.  For  some  time  accounts  of  battles  speak  of  Ealdor- 
men  on  the  Saxon,  and  Earls  on  the  Danish  side.  As 
early  as  the  statute  of  Eadward  and  Guthrum  there  occurs 
(in  c.  12)  the  common  name  Earl  (also  in  Edg.  iv.  15). 
The  influence  of  the  Danish  element  naturally  gained  strength 
in  the  second  period  of  the  Danish  rule  after  iEthelred  (Athlr. 
iii.  12).  Under  the  reign  of  Cnut,  history  records  only 
the  appointment  of  new  "  Earls."  Cnut's  law  touching  the 
amount  of  the  heriot  (sec.  7),  only  speaks  of  "Eorl;"  in 
the  Shir-gemote  (Cn.  ii.  18)  we  again  find  the  term  "  Ealdor- 
man."  More  important  still  was  the  breach  which  was  at 
that  time  made  in  the  ancient  position  of  the  noblest  Anglo- 
Saxon  families.  Danish  families,  and  sometimes  also  bold 
warrior  upstarts,  in  a  great  measure  supplant  the  old  race  of 
the  Ealdormen,  and  with  the  varying  fortunes  of  battle  the 
governorships  also  become  thoroughly  altered  in  character. 
In  times  anterior  to  these  it  had  been  often  found  advisable, 
for  the  protection  of  the  country,  to  unite  several  shires  under 
one  Ealdorman.  Under  ^theked  this  tendency  to  centralize 
the  commander's  office  increases,  evidently  in  order  that  the 
whole  army  of  a  district  may  be  more  speedily  massed,  and 
employed  with  greater  effect,  at  the  points  threatened  by  the 
enemy. 

With  this  idea  Cnut  formed  four  great  provinces,  at  the 
head  of  each  of  which  a  great  Eorl  was  placed,  whose  rank 
answered  to  a  ducal  rank,  even  according  to  the  higher 
standard  of  the  Continent.  Under  Eadward  the  Confessor, 
this  grouping  of  the  counties  is  again  altered,  and  for  a 
short  time  wo  hear  once  more  of  Ealdormen  and  Eorls  side 
by  side.  But  as  since  Cnut's  day  the  idea  of  a  higher  and 
greater  govemorfihip  had  been  attached  to  the  appellation  of 
"Eorl,"  the  title  which  was  considered  the  higher,  became, 
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as  is  usually  the  case,  the  dominant  one.  The  Anglo-Saxon 
Chronicle  after  1048  speaks  only  of  Eorls.  In  the  language 
of  later  times,  the  old  honourable  title  of  "Alderman"  was 
only  retained  for  the  authorities  in  inferior  local  administra- 
tions. (Leges  Henr.,  vii.  sec.  2;  viii.  sec.  1;  xcii.  sec.  1.)  (1") 
II.  %\^t  ©fficc  of  ^ftir^grrcfa  appears  to  have  been  a 
second  official  position  under  the  Ealdorman,  instituted  for 
the  administration  of  the  whole  county.  In  rank  coming 
next  after  the  Ealdorman  (Ealdormannes  gingra,  Alf.  xxxviii. 
sec.  2),  the  sheriff  attained  in  process  of  time  an  increased 
importance,  and  at  the  close  of  the  Anglo-Saxon  period  had 
become  the  most  important  official  of  the  active  adminis- 
tration. In  marked  difference  to  that  of  the  Ealdorman,  the 
office  contained  no  remains  of  the  old  royal  dignity,  but  had  a 
purely  administrative,  even  a  pre-eminently  economic  charac- 
ter, which  was  caused  by  its  financial  connection  with  the 
great  landed  properties.  Every  Anglo-Saxon  magnate  had  to 
collect  rents,  payments  in  kind,  protection  moneys,  and  dues ; 
to  superintend  the  service  of  his  followers,  to  settle  then* 
disputes,  and  to  satisfy  the  royal  demands  relative  to  the 
military  array  and  the  legal  and  police  duties.  The  officer 
appointed  with  full  power  to  fulfil  these  functions  was  called 
Gerefa,  a  name  which  includes  also  the  ordinary  estate-bailiff. 
In  a  higher  degree,  however,  the  king  needed  in  the  different 
districts  of  his  kingdom  a  head-gerefa  for  the  exercise  of  his 
rights  of  usufruct  and  to  undertake  the  varying  duties  of  the 
royal  administration.  This  gerefaship  so  thoroughly  pervaded 
the  whole  life  of  the  Anglo-Saxon  times  that  in  the  Norman 
period  the  collections  of  private  law  found  occasion  to  remind 

(1*)  The  alteration  of  title   is  the  tion   must   have  only    materially    af- 

flrst  change  referable  to  the  Danish  fected  the  constitution  of  the  army, 

times.     The  substantial  change  made  The  holding  of  the  county  court  in 

by  Cnut  is  of  more  importance,  when  such  an  extensive   district  was  prac- 

he  divided  the  country  into  four  con-  tically  impossible.     The  old   smaller 

siderable  provinces,  in  1017.    Wessex  county  districts  remained  in  existence, 

is  reserved  by  Cnut  for  himself;  East  as  court  assemblies,  in  which  now  the 

Anglia    is    entrusted     to     Thurkill ;  Shir-gerefa  regularly  presided.  Hence, 

Mercia  to  Eadric  Streona  (who,  as  an  with  this  change,  a  separation  of  the 

Anglo-Saxon,  still   bears  the   title  of  civil  and  military  administration  waa 

Ealdorman) ;  Nortlmmbria  to  Eric,  as  brought  about, 
an  upper  governorship.    This  altera- 
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their  contemporaries  of  its  original  signification.  Thus,  in 
the  laws  of  Eadward  the  Confessor  we  read  (cap.  32),  "  Greve 
autem  nomen  est  potestatis  ;  apud  nos  autem  nihil  melius  videtiir 
esse,  quam  prsefectura.  Est  cnini  multiplex  nomen:  Greve 
enim  dicitur  de  scire,  de  waepentagiis,  de  hundredo,  de  hurgis, 
dc  villis." 

In  the  statutes  the  appellation  cyninges-gerefa  is  accord- 
ingly not  unfrequently  carefully  added  to  distinguish  the  royal 
gerefa  in  the  popular  court  from  private  gerefas  (Alfr.  22, 
34 ;  Cn.  i.  8,  ii.  33).  The  county  administration  of  the  united 
kingdom  afforded,  as  the  royal  rights  were  increasingly  de- 
veloped, the  most  urgent  occasion  for  the  appointment  of  such 
an  official,  who  was  called  hy  the  king  in  his  public  edicts 
**his  gerefa:"  "If  one  of  my  gerefas  will  not  do  this,  he  is 
guilty  of  disobedience  towards  me,  and  I  will  find  another 
who  will"  (Athh*.  ii.  26).  Equally  significant  in  relation  to 
the  official  status  of  the  gerefa  is  the  official  penalty  or 
punishment  for  disobedience,  with  which  he  is  summarily 
threatened  in  case  he  allows  himself  to  be  bribed  (Athlst.  v. 
1,  sec.  3) ;  if  in  his  office  of  judge  he  passes  an  unjust  sentence 
(Edg.  iii.  8) ;  if  he  does  not  keep  the  proper  court  day  (Edw. 
ii.  7,  8) ;  if  he  does  not  collect  the  fine  for  refusal  of  justice 
(Edw.  ii.  2) ;  and  if  he  neglects  his  duty  in  maintaining  the 
peace  (Athlst.  ii.  26,  pr.  v.  1,  sec.  2;  vi.  8,  sees.  4,  11).  The 
frequent  mention  of  the  punishment  for  disobedience  {ofcr- 
hyrnes)  and  deposition  in  case  of  non-fulfilment  of  duty, 
mark  the  personal  position  of  this  powerful  officer.  Although 
with  the  ever-increasing  importance  of  the  office  an  eminent 
local  man  was  generally  chosen  to  fill  it,  and  at  times  and 
in  certain  localities  regard  might  be  paid  to  the  wishes  of  the 
county  assembly,  yet  there  is  here  even  less  appearance  of 
an  elective  office  than  in  the  case  of  the  Ealdorman. 

In  the  official  business  of  the  Shir-gerefa  his  financial  duties 
and  the  management  of  details  of  business  stand  in  the  fore- 
ground. Whenever  royal  demesnes  (Athlst.  ii.  pr.),  folkland, 
usufruct,  and  other  royal  dues,  have  to  bo  superintended  in 
a  county  district,  the  Shir-gcrofa  is  the  controlling  official. 
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unless  a  more  special  administration  has  been  organized. 
Without  prejudice  to  the  Ealdorman's  office,  he  was  always 
regarded  as  the  responsible  officer  of  accounts.  The  same 
intimate  connection  with  the  royal  revenues  brings  the  Shir- 
gerefa  also  within  the  sphere  of  the  military,  legal,  and 
police  jurisdictions. 

1.  When  the  military  array  was  called  out,  the  first  duty 
was  to  collect  the  fines  for  neglecting  to  appear,  and  money 
contributions  for  the  equipment  of  the  soldiers,  which  came 
in  when  the  contingents  were  apportioned  (**  Tributa  erpedi- 
tlonaUa,"  Cod.  Dipl.,  No.  362).  In  the  whole  business  of 
equipping  and  apportioning  the  contingents  the  Shir-gerefa 
acted  as  the  Ealdorman's  assistant.  Where  delay  would  be 
dangerous,  he  occasionally  leads  his  troops  in  person  against 
the  invadmg  pirates.  For  like  reasons  he  heads  the  hastily 
summoned  soldiery  for  the  pursuit  of  peace-breakers  (Athlst. 
vi.  8,  sec.  4).  The  employment  of  the  militia  organization 
for  police  purposes  necessarily  required  a  local  officer.  In 
later  times,  when  the  Earl  more  and  more  retired  into  the 
position  of  an  upper  goveraor,  the  Shir-gerefa,  sitting  with 
the  Thanes  in  the  county  court,  probably  conducted  the  current 
business  of  the  militia  and  police  administration  as  completely 
and  as  regularly  as  he  certainly  did  the  legal  business. 

2.  In  the  legal  department  the  getting  in  of  fines  (Edw.  ii. 
2)  and  the  confiscation  of  forfeited  estates  (Codex  Dipl.,  No. 
328, 1258)  was  without  doubt  the  primary  business  of  the  Shir- 
gerefa.  A  further  duty  was  to  carry  out  the  various  sentences 
of  the  court  (Athlr.  i.  4,  pr.  sec.  1 ;  Cn.  ii.  33). 

In  his  presence  contracts  of  sale  and  exchange  bargains 
were  concluded  (Athlst.  ii.  10 ;  Edm.  iii.  5).  The  Ealdorman 
and  the  bishop  are  the  regular  presidents  of  the  great  county 
court ;  but  even  here  the  Shir-gerefa,  according  to  the  records, 
is  the  assistant  of  the  Ealdorman  (Codex  Dipl.,  No.  765), 
and  his  presence  in  the  capacity  of  financial  officer  is 
indispensable. 

But  we  find  him  already  in  the  older  statutes  as  the  sole 
justiciary  of  the  king  in  the  popular  court,  especially  in  trans- 
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actions  touching  fines  and  forfeits  (Withr.  22 ;  Alfr.  22,  34 ; 
Edw.  i.  pr. ;  Athlst.  ii.  22).  In  later  times,  the  more  the 
Ealdorman  is  restricted  to  the  mihtary  command  of  the  greater 
provinces,  the  more  entirely  does  the  Shir-gerefa  become  the 
regular  leader  of  the  Shir-gemote,  and  down  into  the  Norman 
times  there  exists  a  condition  of  things,  in  which  the  holding 
of  the  county  court  by  the  Shir-gerefa  is  regarded  as  a  time- 
honoured  custom. 

3.  In  the  business  of  maintaining  the  peace,  the  gerefa  is 
again  the  coadjutor  of  the  Ealdorman.  He  must  in  his  shire 
**  before  all  else  undertake  the  responsibility  that  all  keep  the 
peace  "  (Athlst.  vi.  10).  Police  functions  especially  are  allotted 
to  him,  which  would  be  hardly  suitable  to  the  Ealdorman  in 
his  high  and  princely  position,  such  as  tracking  cattle-stealers 
(Athlst.  vi.  8,  sec.  4) ;  taking  steps  against  the  harbourers  of 
thieves  (Athlst.  vi.  8,  sec.  2),  the  control  over  the  completion 
of  bargains  of  sale  and  exchange,  etc.  "If  there  be  a  man 
there  who  is  untrustworthy  towards  the  people  generally,  the 
king's  gerefa  shall  go  forth  and  take  surety  for  him  "  (Athlr. 
i.  4).  As  royal  executive  officer  he  had  also  to  assist  the 
Church  in  getting  in  its  dues  and  in  other  civil  matters  (Athlst. 
i.  pr.,  sec.  4 ;  Edg.  i.  3  ;  Athlr.  viii.  8,  32  ;  Cn.  i.  8).  (2) 

(2)  As  to  the  position  of  the  Shir-  of  Kemble  from  "rof"  or  "re fan,"  c?a- 

ger£fa    Spelman's   Glossnrium,   under  mor,  clamare,  hannire,  haunitor.     Spel- 

tho  word  "prafio"  contains  abundant  man  derives  it  from  "  re&fan,"  to  rob,  in 

material,  which  is  the  basis  of  all  tho  the  sense  of  the  later  feudal  "distress" 

Enf^liah  traditional  explanations  of  tho  as  applying  to  the  collector  of  the  royal 

subject    (800    also   Kumble,  "  Anglo-  fines.    With  this  would  agree  the  later 

Saxons,"    ii.  c.  5,   especially   tho   list  usual  form,  "  reeve,"  as  would  also  tho 

of  names  of  the  Shir-gorcfas  in  tlie  real  position  of  tho  gerefa,  which    is 

eleventh  century,  Komble,  ii.  141-143).  rendered  into  Latin  by  exactor.    This 

The  disputed   points  are   tho  follow-  corresponds  also   to   tho  etymology  of 

ing  : —  tho  word  "  Scliultlieiss,"  in  (Jorniany 

1.  As  to  the  derivation  of  tho  word  (see  Max  Miiller,  Lectures,  ii.  231). 
gere/a  (as  of  tho  (iermun  "graf").   Tho  2.  Whether,  in  ad<lition  to  tho  Sliir- 

denvntion  from"grau,"or  "gravio"  in  gerOfa,   there    existed   utlier  principal 

tho  M;nso  of  umior  has  been  set  aside  by  ofllcors  of  tlie  shire,  is  a  doubtful  point 

Grimm.     Tho  derivation  atti^mpted  by  suggosted  by  tlio  fact  tlinl  in  the  statutes 

Clrimm   from   "rftvo,"  tignum,   tirtuvi,  Bonictimcs  a  "  hhirman"  is  nuntionod, 

(loinnn,   aulti,   according    to    wiiirh    it  as  in   Ina,  ca]>.  S,  witoro  tlie  shtriiiau 

nhould  moan  a**cmni»"  or   "worji/o"  or  otlier  juiigo  (Denian)  is    intended. 

(Deotaobe  Grammatik,  ii.  7H(! ;  Hecht-  In    the  (''()(l(^\   l)ipl.   an  "ylithelwino 

•Alterthnmer,  p,  753),  is  quite  as  far-  Hctmian  "    occurs   (No.    701);   but   in 

fetobod  and  inoredible  as  that  of  Lam-  another  place  bo  is  cidled  "  ^'^tiudwino 

buid  from  *' gereooaa  "  rcf/ire;  and  that  IShir-gercfa."    lu  tlicuo  same  statutes 


Tlie   Offices  of  Ealdonnan  and  Shir-Gerefa.      65 

If  the  administration  of  the  county  in  these  points  was 
centred  more  and  more  in  the  hands  of  the  Shir-gerefa,  this 
must  certainly  be  true,  in  a  still  greater  degree,  of  the  inferior 
local  jurisdiction  in  the  Hundreds.  In  the  most  prosperous 
period  of  the  Anglo-Saxon  kingdom,  the  Hundred  Court  was 
held  twelve  times  a  year  as  the  common  court  for  ordinary 
disputes  between  the  freemen  (Edw.  ii.  8 ;  Edg.  i.  1  ;  Cn,  ii. 
17).  By  degrees  the  more  special  obligations  to  be  fulfilled 
by  the  Hundreds  accumulate — to  maintain  the  police  control, 
to  bring  their  members  before  the  court,  and  to  pursue 
thieves  (Edg.  i.  5  ;  Cn.  ii.  20 ;  Hen.  i.  8,  sec.  2  ;  Will.  i.  22, 
iii.  3,  etc.)  It  might  have  been  supposed  that,  in  view  of 
this,  each  Hundred  had  a  Hundred-gerefa  appointed  by  the 
king,  but  this  is  not  anywhere  mentioned  in  the  records. 
In  the  "  Constitutio  de  Hundredis "  (Edg.  i.  2,  4,  5),  a 
"  hundredes-man  "  is  named,  but  in  intimate  connection  with 
the  tithing-man  of  the  militia,  and  appointed  for  special 
police-business,  and  it  appears  that  by  this  name  a  special 
officer  of  the  militia  is  intended,  who  may  be  compared  with 
the  "  chief  constable  "  of  later  centuries.  But  on  the  other 
hand,  where  the  presidents  of  the  Hundred  Assembly  gene- 
rally are  referred  to,  the  '*  Shir-gerefa "  is  not  definitely 
mentioned,  but  the  "king's  gerefa."  "I  will  that  every 
gerefa  hold  a  gemot  every  four  weeks  "  (Edw.  ii.  8) ;  '*  that  a 
gemot  be  holden  in  every  Wapentake,  and  that  the  twelve 
oldest  Thanes  go  thither  and  the  gerefa  with  them  "  (Athlr. 
iii.  3).  In  the  general  regulations  for  magistrates,  gerefas 
are,  as  a  rule,  mentioned  (Edw.  i.  1 ;  Edw.  ii.  2 ;  Athlst.  ii. 
26,  iv.  7,  V.  1,  vi.  11).      W^e  can  only  conclude  from  such 

occur  tlie  forms  "  scirigman,"  "  scires-  no  other  foandation  than  the  passage 
man,""8cireman;"  (Nos.  761.  732,  i>29,  quoted  above  (Leges  Etlw.  Conf.  de 
972, 1288).  By  these  namea  may  simply  Heretochiis,  c.  32a),  "  nicut  et  vie*- 
be  meant  the  Shir-gorefa,  as  Kemble  eomitetprovinciarumeteomitatuumeligi 
and  Schmidt  conclude ;  but  it  is  also  dtbent ; "  tlio  style  alone  of  which 
possible  that  there  was  a  special  "  scir-  sufficiently  designates  it  as  expressing 
man  "  for  military  organization,  and  for  merely  the  opinion  of  the  private  author, 
certain  police  functions,  as  an  elective  The  Anglo-Saxon  accounts  taken  from 
officer  of  the  old  order.  statutes,  documents,  and  historians  all 
3.  The  opinion  formerly  current  in  indicate  a  free  ap{X)intment  and  de- 
England  that  the  Shir-gerefa  was  ori-  position  of  the  Shir-gerefa  at  the  will 
giually  an  elected  popular  officer,  has  of  the  king. 

VOL.  I.  F 
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language  that  the  administration  of  the  Hundreds  was  not 
thoroughly  uniform  throughout  the  country ;  as  some  Hun- 
dreds, and  many  districts  combined  with  the  Hundreds,  had 
special  magistrates.  But  apart  from  this,  the  official  business 
of  the  Shir-gerefa,  his  especial  financial,  legal,  and  police 
duties  were  so  bound  up  with  the  Hundred  Assembly,  that 
he  must  have  been  the  actual  prefect  of  all  Hundreds  which 
were  not  exempted  from  his  control.  This  is  identical,  too, 
with  the  state  of  things  which  in  the  Norman  period  we  find 
to  be  the  customary  and  ancient  one.  (2^^) 

HI.  Hogal  Gcufas  for  narrower  districts  and  townships, 
and  for  special  administrative  purposes,  in  addition  to  the 
Shir-gerefa,  arose  from  the  form  which  the  royal  rights  and 
the  territorial  conditions  had  taken,  all  which  have  been 
described  above  (Chap.  III.  sec.  3). 

Firstly,  in  Hundreds,  and  even  in  still  greater  sub-districts 
of  a  county,  special  magistrates  might  be  appointed,  as  the 
royal  gerefa  in  the  Thing  of  the  five  burgs  (Athlr.  iii.  c.  1), 
which  was  a  special  district  of  Danish  colonists,  where  he 
was  even  appointed  to  sit  side  by  side  with  the  Ealdorman. 
According  to  another  principle,  the  great  royal  forest-districts 
led  to  the  appointment  of  the  Swan-gerefas,  who  occur  as  early 
as  Ecgberht's  time  (Codex  Dipl.,  219),  but  who  in  the  later 
**  Constitutio  de  foresta  "  of  Cnut  are  the  chief  officers  for  the 

(2*)  Whether  the  Shir-gerefa  was  were  nnited  into  "  Tiathes  "  for  the  ad- 
the  regular  president  of  the  Hundred  ministration  of  justice.  Later  times 
Court,  or  whetiier  tliere  were  special  prove  tliat  the  sittings  of  several  Hun- 
under-magistratcs  in  tlie  Hundreds,  dreda  were  generally  taken  togetlier, 
cannot  be  categorically  decided.  Hut  and  hold  at  one  and  the  same  time; 
tlio  negative  proposition  can  he  main-  and  in  like  manner  later  conditions  of 
tained,  that  the  very  freqjiont  mention  tilings  show  us  that  the  sheriflf  could 
of  the  Hundreds  and  tijeir  gemotes  appoint  substitutes,  on  his  own  re- 
in later  times  must  have  led  to  tho  sponsibility.  Tiio  legal  collections  of 
mention  of  tho  Hundrnd-gerefa,  had  i\w  Norman  period  do  not  afford  re- 
such  an  officer  bcdonged  to  the  con-  liable  proof  on  this  question.  In  the 
Htitution  of  tho  Hundred.  Doubts  liOgcH  Hen.  i.  8,  sec.  1,  we  read,  "iVe«if 
niiglit  arino,  in  view  of  tlie  lurgo  llnndrrdo  unm  de  meliorihm  et  voeetur 
number  of  Hundrofls,  in  c^ach  of  wiiich  nldrnnnnnm ;"  1)1,  sec.  1,^'Aldremannuii 
a  single  man  (-ould  not  hold  a  court  hnndrcdi."  An  Kaldor  of  a  Htmdred 
every  four  wooks,  but  in  the  majority  oidy  occurs  in  Kdg.  iv.  S,  10,  and  evi- 


of  oountioN  tho  number  was  so  modc'rato      dently  signitlos  the  magistrate,  and  not 
that  theru  would  bo   no  iinpMlirnent. 
In  Knnt  tho  niniierouH  small  llundrods 


that  theru  would  bo  no  iMip<>diment.      a  parliculur  title  of  otiico. 
lit 
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administration  of  forests.  The  gerefa  system  extends  also  to 
townships ;  Burh-gerefas,  or  simply  gerefas,  are  found  in 
towns  which  had  formed  round  a  burg,  on  old  demesne  lands, 
folkland,  or  under  special  royal  protection ;  a  Port-gerefa  in 
towns  which,  as  commercial  centres,  were  of  special  impor- 
tance for  the  collection  of  the  royal  dues,  as  in  London  and 
Canterbury.  In  London  he  has  the  position  of  a  Shir-gerefa. 
The  royal  letters  were  addressed  to  "the  Ealdormen,  Bishop, 
and  Port-gerefa ;  "  and  high  officers  of  the  royal  household, 
as  well  as  great  Thanes,  are  mentioned  as  holding  these 
lucrative  posts.  A  Wic-gerefa  is  found  as  royal  magistrate  in 
smaller  townships.  In  many  copsiderable  towns  the  royal 
magistrate  of  the  Burh-gemote  retained  even  in  later  times 
this  less  pretentious  title.  Even  in  London  in  the  seventh 
century  the  king's  Wic-gerefa  is  mentioned,  whose  place  was 
in  later  times  taken  by  the  Port-gerefas. 

A  similar  system  of  gerefas  existed,  as  we  have  mentioned, 
for  the  great  private  landed  estates.  Bishops,  Ealdormen, 
and  greater  and  lesser  Thanes  had  to  raise  dues  from  their 
estates,  to  settle  the  disputes  of  their  dependants,  and  to  take 
upon  themselves  the  responsibility  in  the  numerous  pro- 
clamations of  the  military  array,  and  of  the  maintenance  of 
the  peace.  Such  lords'  **  Tungerefas "  might  be  simple 
bailiffs.  In  greater  townships,  and  where  an  extended  juris- 
diction {saca  et  soca)  had  been  accorded  them  by  royal  grant, 
they  might  actually  have  the  importance  of  a  royal  Wic- 
gerefa.  The  term  "  socn-gerefa,"  however,  only  occurs  once 
in  the  old  Corporation  Statutes  of  London.  The  landed 
Thane,  too,  is  himself  regarded  as  the  responsible  wielder 
of  an  official  authority  (Athlst.  iv.  7).  (3) 

(3)  As  to  the  special  gerefas  for  dis-  Kemble  (ii.  146).      A    Port-gerefa  ia 

tricts,  towns,  and  administrative  fuuc-  met  with  in  London,  Canterbury,  Bath, 

tions,    see   Kemble  ("Anglo-Saxons,"  and    Bodmin  (Kemble    ii.   148).      In 

ii.  c.  5,  pp.  144-154).  London  the  two   Port-gerefas   appear 

The  Burh-gerefa  is  less  frequently  in  early  times  in  a  certain  connection 

mentioned  in  statutes  and  reoonis  than  with    the    Shir-gerefa    of    Middlesex 

the    importance  of  the    Burh-gemote  (in    the    so-called  libertaa    civitatum, 

would  lead  us  to  expect.     Some  names  appendix,  xxiii.  4). 
of  gerefas  iu  royal  Burhs  are  given  by  The  Wic-gerefa  is  met  with  also  in 
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The  universal  system  of  royal  gerefas  pervades  the  Anglo- 
Saxon  administration  in  all  directions,  and  forms  a  remark- 
able feature   in  it.      From    the   days   of  Alfred   numerous 
jiidices,  prsefecti,  j^rsepositi,  are  appointed,  all  of  which  names 
are  but  Latinized  expressions  for  a  word  of  wide  signification 
— "gerefa."    The  body  of  these  officials  forms  a  uniform  whole, 
as  is  shown  by  the  fact  that  in  Eadgar's  time  the  King  con- 
firms the  appointment  of  the  whole  body  of  his  father's  officials 
(Edg.  iv.  2,  pr.).    The  financial  rights  and  the  general  develop- 
ment, of  the  royal  powers  had  led  to  this  system  of  royal 
appointments.      The    Anglo-Saxon    Chronicle    makes   King 
Withred  say  at  the  National  Assembly  at  Baccanceld  in  694 : 
"It  is  the  king's  business  to  appoint  Eorls,  (?)  Ealdormen, 
Shir  gerefas,  and  Judges  "  (Monum.  Hist.  Britt.  i.  p.  324). 
In  an  Anglo-Saxon  record  (Cod.  Dipl.  996)  we  find  the  same  : 
"  illius  autem  est,  comites,  duces,  optimates,  principes,  prsefectos, 
judices  sseculares  statuere."     This  record  is,  indeed,  not  genuine, 
and  betrays  the  hand  of  a  cleric  ;  but,  like  the  most  of  these 
documents,  it  is  of  very  ancient  date,  and  expresses  the  con- 
ceptions which  were  regarded  as  traditional.     The  expression 
"royal  Thaneship  "  embraces  frequently  in  this  sense  the 
sum   total   of  magisterial   offices.      Ofi"ences  of  officials  are 
generally   to    be   visited  with   fine   and  loss    of    thegnship 
(*'  thegenscypes  et  oinni  judiciaria  dignitate  privatur,*'   Leges 
Hen.  i.  34,  sec.  1).     In  close  connection  with  landed  property 
this  thaneship  spread  over  the  whole  country,  and  supplanted 
the  popular  offices  and  popular  elections  of  the  ancient  con- 
stitution.      Of  elections   in  the  modern  sense  of  the  term 
there  is  no  reliable  trace  to  be  found,  neither  in  the  imperial 
nor  in  the  county  administration  (Palgrave  i.  118). 

'Winchester  (Chr.  Sax.  897 ;   Schtnid,  That   tho   landowners  might  ho   ro- 

GloHBuium,  51)8).  pri'«ontiMl  by  tlmir  gorefiv  in  tlio  royul 

Tlio    private    magistrates    of    tlio  court  in  tiilcin^'  ouihH  in  cortain  Hp(>cial 

BiHhopH,  Ealdormon,  and  Tlianoti  may  oases  ih  rrconlod  already  by  Aililr.  i. 

nlno    incluilu    tin;     liunil)l(!Ht    ImilifTs.  soc.  1.    Miicli  iliai  in  incapablo  of  pnmf 

Tiio  gOHithcundniaii,  who  (Ino,  (JIJ)  is  tonohinfj  tbi^  (Section  and  business  of 

doMcrllMxl   as   trnvolliuf,'  about  "witli  tho  lords' gor^^l'a  is  narrated  (as  usual) 

his  gor^fa,  his  smith,  and  his  nnrse,"  by   Auutey,  "(>uido  to  Constitutional 

certainly  took  with  iiiiu  no  timgiHterial  Ilistory,"  p.  125. 
olUcur,  but  nioruly  a  muuial  servant. 
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The  fully  developed  Anglo-Saxon  political  State  is  a  joint 
creation  of  great  landed  interests  and  a  royal  prefectural 
system,  scarcely  containing  any  of  the  characteristics  of  a 
Germanic  constitution  such  as  Tacitus  describes.  The 
actual  State  is  embodied  in  comparatively  few  persons, 
namely,  the  Bishops,  Ealdormen,  and  Shir-gerefas,  appointed 
by  the  King.  The  local  administration  ramifies  into  a  system 
of  gerefas  in  narrower  circles,  interwoven  with  a  similar 
system  of  manorial  magistrates.  A  lowering  of  the  political 
importance  of  the  freehold  tenants,  of  the  landless  freemen, 
and  of  the  whole  labouring  population  in  consequence,  is 
unmistakable.  But  the  constitution  of  the  courts  modifies 
this  character.  In  the  Hundred  Court,  and  even  in  the 
Manorial  Courts,  the  passing  of  sentences  is  not  an  individual' 
act  of  the  magistrate,  but  is  a  determination  of  the  freemen 
acting  in  the  capacity  of  judges  and  compurgators.  In  the 
County  Court  the  royal  magistrate  is  surrounded  by  still  more 
influential  Witan  as  Judges.  Similarly  the  coimty  adminis- 
tration in  military  affairs  and  the  maintenance  of  the  peace  is 
carried  on  in  active  co-operation  with  the  Thanes  of  the  county, 
and  probably  too  with  deputations  from  the  Hundreds  and 
analogous  districts.  On  a  higher  level  the  King  administers 
justice  in  the  Witenagemote  with  the  counsel  and  consent  of 
still  more  powerful  prelates  and  great  Thanes.  That  this 
strong  aristocratic  element  still  co-exists  with  an  universal 
system  of  royal  magistrates  is  explained  by  the  general 
composition  of  the  State.  There  existed  a  number  of  powerful 
landowners,  but  their  landed  interests  were  not  concentrated 
at  one  point.  Originally  there  were  no  great  estates,  which 
might  be  compared  to  the  " possessiones"  which  existed  in  the 
old  Roman  provincial  soil.  In  the  territory  of  the  small  king- 
doms of  former  days  a  numerous  middle  Thanehood  had  grown 
up  with  an  average  possession  of  five  hides  each ;  but  there 
were  no  separate  great  estates,  whence  a  territorial  supremacy 
could  have  proceeded.  After  the  union  of  the  kingdoms  the 
royal  possession  and  the  royal  power  towered  so  far  above  the 
most  powerful  great   Thane  as  to   render   it  practicable  to 
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maintaiu  a  central  administration  by  means  of  governors 
and  appointed  magistrates.  But  on  the  other  hand  the 
Prelates  and  the  Thanes  were,  as  a  body,  so  numerous,  so 
richly  endowed  with  estates,  and  so  firmly  established  in  their 
landed  rights,  that  as  a  class  they  almost  engrossed  the 
magisterial  offices.  In  harmony  with  this  condition  of  things 
is  the  concentration  of  the  central  authority,  "the  King  in 
the  Witenagemote  "  as  an  assembly  of  landlords  invested 
with  offices  and  officials  possessed  of  land  (below,  cap.  VI.). 
Its  composition  is  grounded  on  the  right  of  appointing,  of 
summoning,  and  of  granting,  which  the  King  exercises  within 
the  army,  law,  police,  and  Church  constitution;  and  which 
again  ministers  to  the  united  influence  of  Prelates  and  great 
Thanes  at  court  and  in  the  Witenagemote.  The  preponderance 
of  these  families,  often  closely  connected  with  each  other, 
compels  the  King  more  and  more  to  fill  the  important  offices 
"  with  their  assistance,"  and  thus  at  an  early  period  a  state 
of  things  is  established  in  which  the  power  of  the  great 
landed  interests  does  not  show  itself  in  the  form  of  con- 
centrated feudal  small  states,  but  in  a  corporate  form  with 
a  controlling  influence  upon  the  exercise  of  royal  powers. 
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CHAPTER  V. 

The  con  version  of  the  heathen  Anglo-Saxons  by  resolutions 
of  the  King  in  the  National  Assembly  had  led  to  the  foundation 
of  a  bishopric  in  each  of  the  several  kingdoms.  Towards  the 
close  of  the  seventh  century  these  bishoprics  were  united 
under  an  Archbishop  Theodore,  upon  whom  the  Pope's  choice 
had  fortunately  fallen,  and  became  in  consequence  an  element 
of  centralization  which  wrought  powerfully  in  preparing  the 
way  for  the  subsequent  union  of  the  kingdoms.  The  Church 
thus  bound  together  was  and  remained  a  national  Church,  of 
an  essentially  different  nature  from  that  existing  among  the 
Britons  and  in  Roman  countries.  Her  origin,  her  institu- 
tions, and  her  establishment  were  the  free  act  of  the  organized 
powers  of  the  State.  Her  clergy  belonged,  with  few  exceptions, 
to  the  native  families.  Her  constitution  did  not  originate  in 
an  adoption  of  foreign  institutions,  but  in  national  necessities. 
In  this  Church  also,  the  wise  and  the  ignorant,  the  teacher 
and  the  disciple,  certainly  stand  in  relations  to  each  other,  to 
which  the  organization  of  the  militia,  the  courts,  and  the 
maintenance  of  the  peace  are  inapplicable.  As  a  school  for 
the  people,  the  Church  must  at  all  times  be  organized  from 
above  downwards ;  she  performs  her  functions  only  by  means 
of  officials  who  are  dedicated  entirely  and  solely  to  her  service, 
and  independent  of  birth  and  property.  The  union  of  the 
kingdom  only  affected  the  constitution  of  the  Church  so  far 
as  to  gradually  remove  undue  inequalities  in  the  formation 
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of  the  dioceses,  and  to  bring  the  ecclesiftstical  districts  into 
as  much  harmony  with  the  division  into  shires  as  appeared 
necessary  for  a  common  transaction  of  spiritual  and  temporal 
affairs. 

I.  %^Z  Institutions  of  \^t  C|)urc!)  comprise  the  three  grada- 
tions next  mentioned. 

1.  The  bishoprics,  which  originally  were  identical  with  the 
territory  of  the  separate  kingdoms,  remained  unchanged  in 
the  smaller  ones,  whilst  in  the  greater  kingdoms  of  Wessex 
and  Mercia  the  administrative  principle  of  division  into  shires 
led  to  a  corresponding  increase  in  the  ecclesiastical  districts 
by  a  division  into  eight  dioceses.  And  so  at  the  close  of  the 
Anglo-Saxon  period  there  were  in  existence,  with  some  changes, 
seventeen  dioceses,  the  majority  of  which  began  as  early  as 
the  time  of  Tlieodore  to  unite  and  form  provincial  synods 
under  the  direction  of  the  Metropolitan  of  Canterbury.  A 
second  archbishopric  for  the  group  of  northern  dioceses  became 
consolidated  after  many  vicissitudes,  but  it  was  unable,  in  the 
disordered  condition  of  affairs  in  the  north,  to  attain,  either 
externally  or  internally,  to  perfect  equality  with  Canterbury. 
Every  Archbishop  and  Bishop  is,  according  to  Anglo-Saxon 
ideas,  the  original  holder  of  ecclesiastical  authority.  In  tem- 
poral matters,  too,  he  was  **  to  take  part  in  the  sittings  of 
the  court,  adjust  differences,  and  restore  peace  in  conjunc- 
tion with  the  temporal  judges,  prevent  wrong-doing  in  taking 
of  oaths  and  in  trials  by  ordeal,  connive  at  no  unjust  measure 
or  false  weight ;  in  short,  to  keep  watch  over  the  maintenance 
of  spiritual  and  of  temporal  law."  (Thorpe,  "Institutes 
of  Ecclesiastical  Polity,"  ii.  312.)  (1) 

2.  The  monasteries  and  religious  corporations  were  of  special 

(1)  Ab  to  the  fonnation  of  tho  Anglo-  pmpliie  der  Angel-S&chsiBchen  Zeit.") 

Baxon  Church,  hoc  i>Mi)eciulIy  Palfjmvo,  Tho  luHtoriviil  grotipiiij^f  \»  ns  follows: — 

" Ouniiionwwilth,"    ciij).    xi.  ;    Ktinhlo  In  tho  littht  kinj,'(lom  of  Kont  (1)  tho 

ii.  c.    8;    iitid   Henry   SomncH,  "'I'ho  archbishopric  of  Caiitfrhury  was  and 

Anglo-Saxon  (church  "  (l>>-ir)-(;);   l<in-  oontiniicd  to  l»o  tho  inothcr-liiahopiio 

giini,  "  Ilistory    of    tho    Anglo-Saxon  of  tho  whole  of  Kngland,  hosidos  wliich, 

Church"   (IHI.*));   Dngihilo,  '*  MonaH-  in  quito  early  timo.",  (2)  tho  bi8hoj)ric 

tiron  Anglic4innm"(F}ditcd  by  Calh  y,  of  UocheHter  had  arisen.     For  Essex 

Ac,    I/>ndon,    1817);    I.aj)tM'id)org.  i.,  anwo  (3)  that  of  London;  for  Sussex 

pp.  ]85-i'J5.     ("Die  Kirclilichu  Uoo-  (4)  Sulson,  iu  lator  tiuiOH  Chichustor. 
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importance  in  this  epoch.  A  monasterial  institution  was 
the  first  need  of  Christianity,  as  a  gathering-place  and  shelter 
for  missionaries,  teachers  and  scholars.  The  exigencies  of 
sustenance,  personal  safety,  and  mutual  help  in  their  mission- 
work,  kept  on  foot  for  a  long  time  this  mode  of  living  in 
common  ;  the  late  origin  and  very  diverse  organization  of  the 
parish  Churches  was  favourable  to  it.  The  number  and 
endowment  of  monasteries,  and  especially  of  nunneries,  is 
ever  on  the  increase.  At  an  early  period  men  and  women, 
even  of  royal  lineage  and  from  the  families  of  the  great 
Thanes,  show  a  predilection  for  entering  upon  monastic  life. 
The  clergy  of  the  great  cathedral  churches  retain  in  later 
times  their  original  monasterial  connections  and  institutions, 
according  to  which  the  prebendaries  continue  to  bear  the 
title  of  "  monks."  According  to  the  conditions  of  society 
of  those  days,  the  foundation  of  superior  schools  could  be 
effected  only  by  a  union  with  the  members  and  possessions 
of  such  corporations ;  just  as  the  beginnings  of  charitable 

In  East   Anglia  (5)  the  bishopric  of  (17),  later  Durham.    A  considerable 

Duuwicli  in  Sutt'olk  was  first  foundiil,  portion  of  the  great  diocese  of  York 

from  which  again  for  Norfolk  ((J)  that  wtnt  over  to  the  Scotch  Bishops.     In 

of  Elhnm,  later  Norwich,  was  separated  an  anomalous  position  btood  the  Bishop 

off.     For  the  great  territory  of  Wessex  of  the  Isles  of  Sodor  and  Man,  who 

(7)   the   bishopric   of  Dorchester  was  after  the  Norman  period  was  subject  to 

first  founded,  from  which  (8)  that  of  tlio    Archbishop    of    Droutheim,    and 

Winchester    was    severed ;   then    was  came   later  under   private   patronage, 

further  founded  a  third  (*J)  bishopric  at  There  is  here  to  lie  found  no  connection 

Sherborne,  later  removed  to  Old  Sarum  of   any  sort   between   these  and   the 

and  then  to  Salisbury.     From  the  lust  bishoprics  of  the  old  British  Church, 

named  again  were  separated  off  ( 10)  the  (Palgrave,  i.  152-154.)     The  abbacy  of 

bishopric  of  Wells,  and  (1 1 )  of  Kirton,  Kly  was  as  late  as  the  reign  of  Henry  I. 

afterwards  at   Exeter.     The  adminis-  first  raised  to  the  rank  of  a  bishopric  ; 

trativeprincipleof  the  shires,  according  and  in   1109,  tli<  '     '  '"  ' '     '    !«; 

to  which  these  dioceses  contained  one,  was  founded  for  '  r 

two,  or  three  counties  each,  was  here  bishoprics  of  \S , ,   .  ,    ...         ..,,.,^t 

the  rule.     In    Mercia  from   tho   (12)  of  the   country   some  centuries   hiler, 

head  bishopric  of  Lichfield  (in   later  were  incorporated   with    the   English 

iimos    Chester    and    later    Coventry)  Church  system.     The  formation  of  the 

were  severed  the   bishnprics  of  (13)  offices   here  was  exactly   opposite  to 

Worcester,  (14)  Herefor.l,  and  (15)  Lin-  the  process  of  formation  in  the  State 

coin.     The  northern  kingdom  of  Deira  — first  the  formation  of  the  Bishops' 

had  retained  as  its  chief  bishopric,  that  seetn,   then   that   of    the   parishes;    in 

of  York  (IG),  which  extended  also  over  a  much  later  i)eriod  that  of  the  arch- 

Bernicia,  and   after   the  formation  of  deaconries  and  rural  deaneries.     The 

the   great   kingdom    of  Northumbria,  archdeaconries  are  associated  with  the 

stretched  still  further.     As  a  separate  county  districts,  and  the  rural  deaneries 

bishopric,   airose   that    of  Lindisfarne  with  the  Hundreds  of  later  times. 
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and  pious  foundations  could  only  gain  stability  and  endurance 
in  the  permanent  conditions  of  property  afforded  by  such 
corporations.  "  In  the  neighbourhood  of  the  cathedrals  were 
gathered  together  the  maimed,  the  lame,  the  blind,  the  home- 
less and  friendless,  to  be  fed,  clothed,  and  cared  for  for  God's 
sake"  (Kemble,  ii.  440).  This  may  explain  the  dispropor- 
•tionate  favouritism  shown  to  these  corporations  by  the  most 
enlightened  monarchs,  such  as  iElfred  the  Great,  espe- 
cially under  the  heavy  visitations  of  the  Danish  period.  The 
Anglo-Saxon  period  concludes  with  a  great  number  of  perma- 
nently endowed  monastic  cathedral  corporations,  irregularly 
scattered  throughout  the  kingdom,  and  with  very  unequal,  and 
in  some  places  over-wealthy  possessions.  (2) 

3.  The   foundation   of   parisJi dmt^es    in  England   took 

place  slowly  and  imperfectly.  For  a  great  length  of  time, 
according  to  Bseda,  the  bishops  still  wandered  about  their 
dioceses  with  their  assistant  clergy ;  and  even  in  the  middle 
of  the  seventh  century  Saint  Cuthbert  journeyed  from  village 
to  village.  But  from  the  days  of  Archbishop  Theodore  the 
creation  of  settled  parishes  began  in  greater  numbers,  slowly 
extending  from  the  southern  parts  of  the  country  towards 
the  north ;  endowed  often  with  parcels  of  land  by  generous 
Thanes,  they  became  after  the  introduction  of  the  system  of 
church-tithes  more  uniformly  enriched  by  the  tithes  of  their 

(2)  Tlie  monasterial  foundations  anotlier  fourth  was  set  apart  for  the 
(Kemble,  ii.  c.  9)  were  originally  school  founded  by  iiim,  and  tho  re- 
promoted  by  the  customs  of  tho  niaining  fourtli  for  tho  neighbouring 
early  missionaries.  Tho  clergy  lived  churches  and  uiona-stories  and  their 
in  communities,  oven  when  they  were  ministers.  Both  spiritual  and  temporal 
not  monks,  and  followed  tho  rule  of  the  nobles  spent  coUHiderable  buius  in 
Benedictine  or  some  other  order.  Under  charity,  in  its  ])rimary  sigiiiiioation  ; 
the  protertion  of  tlio  kings  th.s  spirit  of  a  portion  of  the  booty  made  in  war,  and 
community,  especially  in  tlio  highly  a  portion  of  tho  ilnes  payable  to  the 
honoured  nunneries,  assumed  a  national  Churcli,  was  also  ordered  to  bo  i)aid  to 
chariictor.  Tho  real  need  of  the  times  the  poor.  All  such  foundations,  how- 
we  must  cstimato  according  to  the  views  tiver,  found  no  stability  in  the;  system 
of  an  TlOlfrod,  ami  not  from  tho  later  of  temporal  administration,  tor  such 
and  change*!  jioHition  of  affairs.  Asser  contrii)utions  were  speedily  wpent  and 
tellit  US  that  TlOlfred  was  wont  to  dedi-  forgotten  ;  hohjutals  and  almshouses 
cato  a  full  half  of  his  royal  revenues  btdongingtothe  nionaHteries  and  eatho- 
to  ooclcHiastifMil  jiurposes  :  of  this  ho  drals  forna-d  just  tliose  permanent  insti- 
anaifcnod  u  fourth  to  tho  poor,  a  fourth  tntionson  which  tho  system  depended. 
to  tho  two  monuittorius  ho  Lad  founded,  (Kemble,  ii.  c.  11.) 
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parochial  districts.  The  Canons  of  Archbishop  Ecgberht  (Ex- 
cerpta  Ecgberhti,  Thorpe  ii.  100)  show  us  what  the  early 
Church  of  those  days  aimed  at.  The  parish  church  was  to 
be  endowed  with  a  hide  {mansm)  of  land,  and  this  hida  should 
remain  free  from  all  public  burthens,  whilst  all  property 
beyond  this  amount  should  be  subject  to  manorial  dues  and 
State  burthens.  The  laws  of  Eadgar  and  Cnut  of  a  later 
period  contain  the  rule  that  every  landowner  may  endow  a 
church  situate  on  his  Bocland,  with  a  third  of  the  tithes, 
provided  there  be  a  graveyard  united  with  it ;  where  there 
is  no  graveyard,  the  tithes  are  payable  as  before  to  the 
"parent  "  Church,  and  a  new  income  is  to  be  provided  by  its 
founder  for  the  chapelry. 

These  attempts,  similar  in  character  to  the  ordinances  of 
the  Emperor  Louis  (Pertz  ii.  62G),  were,  however,  only  partially 
successful,  and  even  at  the  close  of  the  Anglo-Saxon  period 
the  endowments  were  somewhat  scanty  compared  with  the 
possessions  of  the  cathedral  churches  and  abbeys.  Mean- 
while, the  Church  income,  which  was  at  first  centralized, 
becomes  more  and  more  distributed  amongst  and  firmly 
attached  to  the  bishops'  sees,  monasteries,  and  parsonages. 
A  settled  endowment  of  the  parsonages  became  the  rule  in  the 
ninth  century.  In  Domesday  Book  an  " Ecclesia  sine  terra'* 
is  a  rarity.  From  the  manner  of  the  foundation  there  resulted 
an  extensive  right  of  patronage  over  the  benefices.  The 
Norman  Domesday  Book,  in  which  the  list  of  them  is  imper- 
fect, specifies  hardly  more  than  1700  churches,  endowed  with 
parcels  of  land  of  from  five  to  fifty  acres,  and  showing  a  very 
unequal  distribution  of  the  ecclesiastical  benefices  in  the 
various  parts  of  the  kingdom.  (3) 

(3)  As  to  the  nature  of  the  eoole-  apjiei^r  to  have  been  omitted,  owing  to 

siasticul    benetiees,    Domesday    Book  the  original  object  of  the  book.     In  the 

alone    gives    us    reliable    information  legislation,  the  continual   increase  in 

(Ellis,  Introd.  i.  pp.  28G,  295).     Glebes  the  number  of  parish  churches  is  visible 

of  more  than  50  acres  (as  one  of  83,  in  the  distinction  of  various  classea   In 

one  of  100,  and  another  of  V20  acres  of  a    principal   church   {hli/od   mynster) 

pasture  laud)  are  solitary  instances  ;  on  breach  of  the  peace   is  visited  with  a 

the  other  hand,  a  church  without  land  i>enalty  of  £5 ;  in  ordinary  churches  of 

is  also  a  rarity  in   the   great  register  120  shillings ;    in   still  smaller  of  60 

of  land.     But  churches  without  land  shillings,  and  in  chapels  of  30  shillings 
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These  institutions  of  the  Church,  as  regards  her  property 
as  well  as  her  ministers,  are  firmly  bound  up  with  the 
secular  state. 

II.  '^Tjbf  ^roptrtp  of  tf)t  ®{)urci)  attained  an  extent  which, 
at  the  close  of  the  Anglo-Saxon  period,  towers  far  above  the 
importance  of  the  royal  revenues.  Intellectual  and  industrial 
labour  alike  require  property  for  their  maintenance  and  de- 
velopment ;  but  intellectual  labour  has  been  always  compelled 
to  associate  itself  with  the  existing  system  of  property.  In 
the  Middle  Ages  it  was  obliged  to  acquire  great  landed  estates 
in  order  to  keep  on  terms  of  equality  with  freehold  owners. 
The  amount  of  Church  property,  as  a  whole,  long  retained 
that  relative  importance  which  the  intellectual  life,  centred 
in  the  Church,  might  well  claim,  in  comparison  with  military 
life  or  industrial  pursuits.  The  separate  elements  may  be 
grouped  in  the  following  order : — 

1.  The  landed  property  of  the  Church  had  to  maintain  itself 
on  an  equal  footing  with  the  fully  secured  allodial  'estate,  at 
a  time  when  such  property  was  a  necessary  condition  of  full 
legal  capacity  and  equality.  But  it  is  an  old  experience  that 
recently  converted  races  know  no  bounds  in  their  liberality 
towards  the  Church.  Following  the  example  of  King  iEthel- 
bert,  who  bestowed  his  palace  with  its  lands  upon  St.  Augustine, 
the  Anglo-Saxon  kings  and  magnates  also  made  rich  gifts. 
The  manifold  Anglo-Saxon  records  lead  one  to  suppose  that 
almost  every  princely  personage  bestowed  some  such  gift  on 
departing  this  life.  A  person  entering  a  monastery  not  un- 
frequently  brought  his  whole  fortune  with  him ;  the  children 
of  distinguished  parents  brought  at  least  a  donation  of  lands. 
Recovery  from  severe  illness  and  escape  from  disasters,  as 

(Atlilr.  viii.  .*) ;  Cn.  i.  3,  boch.  1,  2;  II«n.  elusion    tlmt   tho    Saxon   parishioners 

71),  mc.  U;    Api».  iv.  M).     'I'lio  niiiiuto-  also  partioipat.eil  to  a  (•(irtnin  (io^rco  in 

nancoof  tho  parinh  church  alVonloil  tho  tho  niaimj^oniunt  uf  UK^Ciiiurcli  property 

JlfHt   reaHon    for    tho    partiripation   of  whieli  had  hton  formed  from  their  con- 

tho  oniinunity  in  tiio  control  of  tlio  triliutions.     Tiio  Ciiureli  of  tiiu  later 

Church  prc»|)crty.     Tho  anuloj^y  of  tho  Middlo    Agoa,  wliou    her    protonsiona 

piirfN-.hial  HyHtoin  of  northern  oonntriim  wore   at   tho   liif,'hoBt,  would  Hcureely 

and  of  tho  later  ri^htH  of  tlio  parinh-  have  recoKni/edHiieli  participation,  liad 

ionen    in    ICnglund    juatify    tho   cuu-  it  nut  boon  founded  uu  ancient  uuutoiu. 
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well  as  joyous  events,  were  commemorated  by  donations, 
which  the  clergy,  whose  co-operation  at  the  making  of  wills 
was  indispensable,  commended  to  the  conBciences  of  rich 
sinners  agitated  by  the  fear  of  death.  Even  the  severe  losses 
which  the  Church  experienced  through  the  destructive  frenzy 
of  the  Danish  pirates  were  soon  made  good  by  donations 
from  converted  Danish  magnates.  According  to  the  manner 
of  property  in  those  days,  to  landed  estates  were  attached 
reserved  dues,  services,  and  rights  of  protection  over  tenants. 
Profitable  rights  of  this  description  might  also  be  the  im- 
mediate subject  of  the  bounty.  Royal  donations  especially 
include  tolls  and  market  dues,  forests,  harbours,  fisheries, 
mines,  and  rights  of  pasturage.  There  are  further  attached 
to  great  landed  estates,  the  magisterial  rights  which  had 
become  extended  by  grants,  and  the  whole  lordship  over  the 
soil  in  its  Anglo-Saxon  conception.  Thus  arose  the  landed 
property  of  the  Church,  almost  continually  growing  and 
increasing,  until,  in  the  case  of  many  cathedrals  and  monas- 
teries, it  was  equal  to  that  of  the  temporal  great  Thanes ; 
and  compared  with  it,  the  single  parcels  of  land  belonging  to 
the  parish  chm-ches  bore  about  the  same  proportion  as  the 
small  yeoman  freeholds  of  that  time  bore  to  the  lordships  of 
the  Thaini  regis,  (a) 

2.  The  payment  of  tithes  was  almost  as  important  for  the 
permanent  and  uniform  endowment  of  the  ecclesiastical  insti- 
tutions as  the  possession  of  landed  property.    As  in  the  whole 

(a)  The    landed    property    of    the  declared  their  wish  to  free  the  eccle- 

Church  is  dealt  with  by  Kemble,  ii.  sia^tical  estates    within   their  realms 

c.    10.      To   give   an   instance  of  the  from     '*  temporal    burthens,     labours, 

unequal  distrihution   of   landed   pro-  duties,  and  contributionB,"  but  hereby 

perty,  it  will  be  sufficient  to  mention  only  burthens  attached  to  land  were 

that  the  district  of  Chilconibe  (a  part  meant,   and    it   is  expressly  declared 

of  the  possessions  of  the  bishopric  of  that  the  three  common  burthens,  "  ex- 

Winchcstcr)  is  reckoned  at  100  hides  peditio  exercitut,  burgarum  amstructio, 

(Cod.    Dipl.   642).      However,   such   a  jwntium   re/ectio,"    are    not    included, 

concentration  of  estates,  which  might  Few  grants    to   the    Church    can    be 

hiive  led  to  separate  territories  was  just  cited  without  the  reservation  of  these 

as   little    possible  witii    ecclesiastical  common  burthens,   which   later  juri»- 

estates    as    with    temporal    magnates,  prudents    have    styled    the    "  trinoda 

from  whose   grants    they    principally  uece^itcu "  (Palgrave,  i.  156,  157,  160, 

arose.      It  is  true  that  King  Withred  161). 
of   Kent     and   ^Ethelbald   of  Mercia 
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of  Christendom,  so  in  England  as  early  as  the  end  of  the 
eighth  century,  the  united  exertions  of  the  clergy  led  to  a 
recognition  of  the  right  to  tithes  by  the  National  Assemblies 
of  Mercia  and  Northumberland.  A  decided  legal  recognition 
was  first  made  in  iEthelstan's  **  Constitutio  de  Decimis,"  since 
■which  time  the  temporal  power  agreed  likewise  to  these  taxes 
being  raised  by  the  royal  gerefas.  One  third  part  of  the  tithes 
•was  to  be  expended  on  repairing  the  church,  a  second  for  the 
ministers  of  God,  the  remaining  part  for  God's  poor  and  for 
needy  labourers  (Athlrd.  viii.  6).  Nearly  every  subsequent 
reign  confirmed  afresh  the  legal  liability  to  tithes  with  the 
assent  of  the  Witan.  The  Church  accordingly  gained  a  right 
of  direct  taxation  much  earlier  than  the  temporal  State,  (b) 

3.  Besides  the  tithes  there  were  periodical  contributions  of 
minor  importance,  as  burial-service  fees,  candle-dues,  and 
plough-alms,  contributions  which,  at  first  depending  on  liber- 
ality, became  local  customs,  and  were  at  last  recognized 
in  the  decrees  of  the  National  Assembly.  To  such  belongs 
also  a  Church  rate  {Ciric  sceat),  which  was  to  be  paid  on  St. 
Martin's  day  by  every  free  household,  and  regulated  in  a 
certain  proportion  to  the  produce  of  household  and  farm ;  but 
a  general  carrying  out  of  this  measure,  in  spite  of  legal  recog- 
nition, was  not  achieved,  and-  in  Norman  times  it  is  only 
met  with  as  a  customary  tribute  paid  by  certain  individual 
estates.  As  occasional  sources  of  income  may  be  mentioned 
the  numerous  gifts  made  by  believers,  consisting  of  movable 
goods,  such   as  crosses,  rings  and  jewels,   provisions,  etc. ; 

(b)  The  Church  tithes  are  first  men-  tance  "  of  the  bishops,  and  is  addressed 

tioncd  in  the  written  law  in  a  synodal  to   the   gerdfas  as   an  olHcial   notice. 

decree  of  the  year  78G  (Sehicn,  c.   8,  Lattr  recognitions  are  to  he  found  in 

8<;c.  2),  whicli  proves  tlieir  confirmation  Kdw.  i.  2;  Edg.  ii.  1,  2,  iJ ;  iv.  1,  sees. 

by  the  temporal  |)owor  by  decrees  of  3,  4;  Athir.  v.  11;  vi.  17;  vii.  1,  sees. 

the  kings  of  Mercia  and  Northuml)er-  2.  4,  7 ;  viii.  G-9,  14,  15 ;  Cn,  i.  8,  11 ; 

hinil    in    their   National    Assemhlies.  Kdw.  Conf.  7.  8.     Tlmt  a  third  of  the 

I-iul)ility  to  tithes  is  next  recognized  tithes  is  to  ho  expended  on  repairing 

in    the    law    of    King   Kadward    and  the  cimreh   Ih  repealed  by  Atiilr.  vii. 

(jiuthrtun  alnjut  the  year  !)00  (10.  et.  (i.  <» ;  hut  tlie  linoH  jiayahle  to  the  Cluireh 

r.  (J),  briefly  nientione<l  in  Athlst.  iii.  shall  also  he  u.sed  for  the  same  purpose 

1,  but  at  full  length  in  an  ordinance  (Alhlr.  v.  T)?),  tiiat  tiui  hisliop  especially 

reHjH'cting  titlies  (Athlst.  i.  sees,  l-f))  (Kdrii.  i.  f)),  and  ov(Ty  one  generally, 

with  two  nither  diflferent  texts.      The  should  contrihute  to  the  repair  of  the 

ordinance  spcaka  only  uf  the  "  assis-  church,  by  (Jn.  ii.  U5. 
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which,  in  the  wills  of  the  Anglo-Saxon  magnates,  are  extended 
to  presents  of  whole  herds  of  horses,  oxen,  sheep,  and  pigs — 
"pro  salute  animte.^'  (c) 

III.  ®|^c  political  position  of  tf)e  Ecclesiastical  Ittim'sttrs 

shows  a  more  complete  and  closer  union  between  the  Church 
and  the  laity  than  in  most  countries  of  the  continent.  Whilst 
Christianity  in  other  countries  took  its  rise  in  the  poorer 
classes  of  the  population,  in  England  the  conversion  began  its 
work  with  the  kings,  their  households  and  followers,  their 
Witan  and  Comites,  and  spread  downwards  from  them  into 
the  communal  and  family  life  of  the  people.  It  was  natural, 
therefore,  that  the  result  should  be  a  close  connection  with 
family,  community,  and  government.  The  clergj'  belonged  to 
the  nation's  "family-life,"  for,  from  the  very  first,  they  were 
taken  from  all  classes  of  society,  from  the  king's  son  down  to 
the  bond-theow.  Monastic  life,  with  its  strict  observance  of 
the  rules  of  the  order,  certainly  demanded  the  sacrifice  of 
family  ties ;  but,  on  the  other  hand,  the  secular  clergy  were, 
and  continued  to  be,  to  a  great  extent,  in  the  married  state. 
The  injudicious  zeal  of  Dunstan,  indeed,  endeavoured  to 
bend  even  the  secular  clergy  under  the  rules  of  the  order. 
In  a  time  of  great  abuses  and  a  threatened  alienation  of  the 
Church,  the  clergy  should  belong  exclusively  to  the  spiritual 
profession.     The  force  of  custom  was,  liowever,  so  strong  in 

(e)  Among  the  small  periodical  con-  <:rnenil  Church  contribution,  but  that 

tributions,  the  Ciric-sceat  has  been  the  its  levying  found  an  obstinate  resis- 

subject  of  a  prolix  discussion,  which  tanoe  in    the   opposition   the  yeomen 

is  connected  with  the  disputed  posi-  especially  showed  towards  it,  and  was 

tion  of  the  "  Church-rate  "  of  to-day.  accordingly,  in  spite  of  all  ordinances. 

Its  nature  has  teen  nowhere  exactly  only   partially  carried   out.      Kemble 

described,  yet  there  are  many  reasons  (ii.'460,  suppl.  D.)  endeavours  to  main- 

for  believiug  that  it  was  intended  to  tain  a  thoroughly  fictitious  view.     A 

be  a  gift  of  the  first-fruits  of  the  field  good  discussion  of  the  question  is  foand 

after  the  model  of   the   Mosaic  law.  iaSchmid(Glo88arium,  545-547).  From 

Tlio  mention  of  it  in  the  statutes  is  the  success  that  attended  thtir  imposi- 

exccedingly  frequent  (Ine,  4,  G;  Edg.  tion,  the  innumerable  absolution  moneys 

ii.  2,  3;  iv.  1;  Athl.  vi.  18;   vii.  4;  for  fasta  and  penitences  mav  be  included 

viii.  11;  Cn.  i.  10;  ii.  11).    The  col-  in  the  periodical  Church  tributes.  From 

lection  of  it  was  especially  inculcated  the  multiplication  of  these   means  of 

upon  the  gerefas  (Athlst.  i.  4),  under  grace   the   penitentiary  books  of  this 

threat  of  excommunication  (Edm.  i.  2).  perio«l  give  an  extraordinary  picture  of 

It  can  therefore  liardly  be  denitd  that  the  abuse  of  an  idea  originally  proper 

the  legislation  intended  to  recognize  a  and  moral. 
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the  national  Church  that  a  score  or  two  of  years  later  the 
ecclesiastical  regime  was  not  materially  changed,  and  celibacy 
did  not  become  an  established  rule  of  the  Anglo-Saxon 
Church.  The  clergy  belong  to  the  civil  community  through 
the  liabiHty  of  their  corporate  estates  to  the  payment  of 
common  burdens.  With  unimportant  exceptions,  the  deeds 
of  grant  even  to  the  most  favoured  monasteries  declare  their 
ever-recurring  "  trinoda  necessitas  " — the  perpetual  liability  to 
"  Brycgbote,  Burhbote,  and  Fyrd  " — to  which  are  joined  many 
other  services  reserved  to  the  King ;  whilst  on  the  other 
hand  the  Church  participated  in  all  rights  and  privileges  of 
landed  property.  Hence  was  preserved  a  feeling  of  common 
interests  and  rights  bound  up  in  a  close  bond  of  union.  The 
Canons  show  that  on  the  part  of  the  Church  there  was  no 
attempt  to  obtain  fundamental  immunities  in  this  respect, 
even  though  a  monastery  here  and  there  endeavoured  in  its 
deeds  of  grant  to  acquire  some  special  benefit.  As  an 
established  principle,  the  clergy  remained  subject  to  the 
secular  authority,  viz.  the  royal  .military,  legal,  police,  and 
finance  control;  subject,  however,  to  the  following  general 
rules : — 

1.  The  obligation  of  the  clergy  to  military  service  was  not 
abolished  by  any  Anglo-Saxon  statute,  although  no  compulsion 
was  used  towards  the  higher  ordines.  The  latitude  of  adr 
ministrative  arrangement  of  the  militia  in  the  County  and 
Hundred  Assemblies  readily  allowed  of  substitution  ;  the 
interests  of  neighbours,  however,  took  care  that  the  eccle- 
siastical  estates  furnished  contingents  for  the  national  defence 
as  nearly  as  possible  pro  rata,  and  that  the  favour  shown  to 
the  Church  should  at  all  events  not  increase  their  own  obliga- 
tions. (1) 

(1)  Immunity  from  military  Borvico  portion  of   eoclcBiastical    property    ie 

Wftfl  novor  directly  Btatvil  (Paljfmvo,  i.  oxproHsly   montioncd,   and    soinotimcs 

l!iC,,}!)7).     Wo  find  in  tinit'«  of  danRor  ovtMi   tho    ouHtomary   nunibor    of    tho 

tho  hi^,'lll•r  clcricH  froqiiontly  anion>,'Ht  tr(M)|)H,  uh  in  a  larjjfo  Rrant  to  a  mon- 

tlio  wurriorH  and  anioii^^Ht    tho    nliiin  ;  aHtcry,    " cxpt'dilioncvi    mm    (hunhcim 

yot  ft  pcrHoiial  HiitninoiiH  of  tlio  clirjjy  vni«illin<t  rum  laiiliH  i^cutix  ertmant" 

18  never  MiK)kon  of     An  oblipition  io  (in  S21  ;    C'od.   Dij)!.  272).      'J'o  look 

furniali  ooldiera  according  to  tlio  pro-  to  this  was  tho  duty  of  tho  81ur-gor<?fa. 
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2.  The  judicial  duties  of  the  clergy  were  as  follows :  in  a 
dispute  with  the  laity  they  must  seek  justice  in  the  Hundred 
and  Shir-gemote,  to  the  criminal  jurisdiction  of  which  they  ( 
were  subjected,  equally  with  the  layman.  Clergy  appear 
amongst  the  judging  Witan  (Alfr.  38,  sec.  2).  They  appear 
especially  active  in  the  administration  of  oaths,  and  in  con- 
ducting the  ordeals  (Edw.  Conf.  c.  9).  Clerics  perform  the 
functions  of  notaries  in  cases  of  contract,  grants,  and  wills, 
"  quoniam  tahellionuiii  nstis  in  regno  Anglic  mm  hahetur  " 
(Matth.  Paris,  Hist.  Hen.  iii.),  and  appear  also  as  taking 
depositions  (Edm.  iii.  5 ;  Athlst.  ii.  10) ;  under  their  super- 
intendence marriages  are  contracted  (App.  vi.  8).  They  are 
consulted  as  arbiters  and  councillors  in  actions  at  law.  They 
are  employed  everywhere  as  clerks  of  the  court.  Even  the 
office  of  Shir-gerefa  was,  in  certain  cases,  filled  by  clerics, 
and  if  the  ecclesiastical  canons  in  general  forbid  their  exercise 
of  that  office,  it  is  only  a  proof  that  such  an  occupation 
was  legally  permissible.  A  privilege  is  accorded  the  clerics 
only  in  the  case  of  taking  of  oaths,  in  which  the  apphcation 
of  the  ordinary  principles  would  have  led  to  hardships ;  but 
here  at  the  same  time  the  special  credibility  of  a  servant 
of  God  was  taken  into  consideration.  This  purgation  by 
oath  was  regulated  and  facilitated  by  the  passing  of  special 
laws  (Athlr.  viii.  15).  Of  more  importance  than  such  moderate 
favours,  appears  the  peculiar  legal  jurisdiction,  which  was 
formed  in  the  interests  of  the  Church,  in  causis  ecclesiasticisf 
and  for  clerical  delinquencies.  This  was  without  detriment 
to  the  secular  legal  jurisdiction,  and  only  applied  to  the  new 
relations  which  arose  from  the  ecclesiastical  ordinances, 
and  which  could  not  be  considered  as  suitable  objects  for  the 
judgment  of  the  national  courts  in  the  form  they  then  had 
(Edw.  et  G.  12 ;  Cn.  ii.  48,  53).  Beyond  this  an  exemption  \ 
of  the  ecclesiastics  from  the  secular  judicial  jmisdiction  was  j 
never  estabhshed  during  the  Anglo-Saxon  period.  (2)  ' 

(2)  As  regards  jurisdiction,  Kemble  of  conducting  law  suits  by  clerics, 
(ii.  378)  rightly  remarks  that  tlio  afibrd  a  complete  proof  of  their  sub- 
numerous  precautionary  measures  con-  jection  to  the  secular  jurisdiction,  as 
tained  in  the  statutes  as  to  the  manmr  an  establifihed  principle.      (He   cites 
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3.  The  principle  by  which  they  were  subjected  to  the  secular 
criminal  jurisdiction  brought  the  ecclesiastics  also  under  the 
police  jurisdiction  of  the  Crown.  The  duty  of  maintaining 
the  peace  was  extended  naturally  and  particularly  to  clerics. 
On  their  landed  estates  they  were  responsible  for  their  tenants, 
servants,  and  dependants,  with  all  the  strict  obligations  that 
later  legislation  imposed  for  the  maintenance  of  the  peace- 
From  the  system  of  special  peace  proclamations,  there  resulted 
a  fui-ther  co-operation  of  the  ecclesiastical  and  secular 
authorities  to  secure  the  peace  of  ecclesiastical  persons, 
possessions,  and  seasons,  but  this  was  founded  upon  the 
"King's  peace"  (Will.  i.  20).  (3) 

This  universal  interweaving  of  the  clergy  with  the  secular 
community  led  further  to  their  employment  in  the  offices 
of  the  middle  and  higher  grades  of  the  administration.  In 
the  Comity  Assembly  the  Bishop,  Ealdorman,  and  Sheriff 
preside  together,  but  with  this  proviso,  that  matters  of  a 
purely  ecclesiastical  character  are  generally  determined 
separately.  Under  these  circumstances  the  Bishop  could  also 
take  cognizance  of  purely  secular  matters,  such  as  the 
control  over  weights  and  measures,  the  rules  of  inheritance, 
and  other  affairs,  which  appear  in  later  times  in  England 
as  remarkable   extensions   of  the   ecclesiastical  jurisdiction. 

Atblr.  18,  19;  Athlr.  viii.  19-24,  27;  of  capital  offences  they  were    to    be 

Cn.    i.   sec.   5 ;    ii.   sec.   41  ;    Hen.  i.  confined  in  prison,  until  the  sentence 

64,  sec.  8 ;  ."),  sec.  7  et  »eq. ;  Wl,  sec.  9).  of  tlio  Bishop  liail  been  passed  (Edw. 

Their  endeavours  to  pain   immunity  et  G.  4,   sec.  2 ;  Cn.  ii.  43).      But  a 

from   the   sccuhir  jurisdiction   can  bo  recognized   ecclesiastical  court  is  not 

perceived,   liowever,  in   the   following  found  until  the  Norman  period  (Legca 

points.      In    disputes    of   tho    clerics  Will.  I.  sec.  4  ;  Hon.  i.  57,  sec.  9). 

among    one    another,   tlie    Church   in  (:!)  In  tho  province  of  maintenance 

early  times   insisted  tliat  tho  parties  of  tho  peace,  the  exju'css  duty  was  ira- 

should  refer  tlie  matter  exclusively  to  posed  on  tho  Bisliojjs  of  restoring  order, 

the  ecclesiastical  superior  (Canon,  Kdg.  and,  in  conjunction  with   the  secular 

7).     Tho  priest  found  guilty  of  murder  judges,  of  preventing  wrong  ("Insti- 

was    deprived     by   tho     cccleHiaHtieal  tutes  of  Kccles.  Polity,  Thorpe,  ii.  ;U2). 

auUiorilieH  of  his  priestly  conHccratinn,  Tho  Bishops  enjoy  a  special  right  of 

and  handed  over  us  n  layman  to  tho  asyluminanulogy  to  tliat  of  the  Ealdor- 

criminal  jurisdiction  (All'r.  21  ;  Athlr.  man.       In     addition    to    tho    King's 

viii.  20;  Cn.  ii.41).     Clerics  were  siil)-  pcaoo   tlio  rimrch-peace  is  especially 

ji-ct,  in  addition  to  tho  fines  or  penalties  mentioned  as  (<od's  command  (Athlr. 

of  tho  secular  authorities,  to  a  spc-eial  v.  10,  21  ;  vi.  \\\,  2());  and  is  oven  set 

Church  ]M3nalty  (Kdw.  et  O.  Jl;  Athlr.  above  tho  King's  peace  (Cn.  )i.  1,  sOc. 

viii.  27  ;  Cu.  ii.  5,  sec.  :i).     In  tho  case  1 ;  App.  iv.  1,  31). 
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As  the  support  of  the  ecclesiastical  authorities  is  a  duty  of 
the  Shir-gerefa  (Athlst.  i.  pr.  sec.  4 ;  Edg.  i.  3  ;  Athlr.  viii.  8, 
32  ;  Cn.  i.  8),  so  also  it  is  made  the  Bishop's  duty  to  superin- 
tend and  support  the  Shir-gerefas.  The  punishments  for  dis- 
obedience inflicted  upon  the  gerefa  who  neglects  his  official 
duties,  or  delivers  an  unjust  sentence,  are  to  be  enforced  by 
the  Bishop  (Athlst.  i.  2G ;  Edg.  iii.  sec.  3).  It  is  not  clear 
whether,  and  if  so  how  far,  these  divided  official  functions, 
which  mutually  acted  and  reacted  on  each  other,  extended 
downwards  into  the  Hundreds.  But  upwards  they  meet  in 
the  general  National  Assembly,  in  the  appearance  of  the 
Bishops  and  greater  abbots  in  the  Witenagemote  among  the 
King's  Thanes,  of  whom  they  always  take  precedence. 

The   bringing  of  the  clerics  under  the  duties  of  the  com- 
munity led  immediately  to  ranking   the   clergy  according  to 
the  class  relations  of  those  times.    As  in  the  Anglo-Saxon 
thaneship  public  duty  and  office  combine  with  possession  of 
property  to  form  a  class  privilege,  so  do  they  also   among 
the  higher  ranks  of  the  clergy.     In  the  civil  State,  property 
leads  to  office ;  in  the  ecclesiastical,  office  leads  to  property, 
and  places  the  Bishops  and  greater  abbots  upon  an  equality 
with   the   great  Thanes,  and  the  beneficed  clergy  with   the 
ordinary   Thanes   of  the  county.       The  equalization   of  the 
Bishops  with  the  Ealdormen — that  is,  with  the  highest  digni- 
taries of  the  civil  State — was  brought  about  -vsith  complete- 
ness,   and    knew    no    exceptions.        This  was   done  in  the 
matter  of  the  Weregelt  (App.  vii.  2.  sec.  3 ;  Hen.  i.  68,  sec. 
6) ;  of  the  compensation  for  murder  (Edw.  Conf.  12,  sec.  5) ; 
of  the  Bishop's  Borg  and  Mundfyrd  (Alfr.  3 ;    Cn.  ii.  58 ; 
App.   iv.  11) ;  of  the  Burhbryce  (Ine,  45  ;  Alfr.  48) ;  of  the 
gage  of  battle  (Alfr.  15;  App.  iv.  12);  the  Bishop's  right  of 
asylum  (Athlst.  v.  4 ;  App.  iv.  5) ;  and  the  punishment  for  dis- 
obedience (Hen.  35,  sec.  1 ;  87,  sec.  5).     In  the  same  manner 
the  position  of  the  priest  as  "  Mass-thane  "  was  in  word  and 
deed  established  by  law.     He  is  worthy  of  the  rights  and  the 
Weregelt  of  a  Thane   (Mhlr.  v.  9 ;  vi.  5  ;  viii.  28;  Cn.  i.  6, 
sec.  2).      The  "Weregelt  was  fixed  among  the  noi-thmen  alike 
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for  the  Mass-thane  and  the  secular  Thane  at  2000  thrymsas 
(App.  vii.  2,  sec.  5),  and  in  proportion  to  it  was  the  higher 
value  of  the  priest's  oath  (Wihtr.  16,  17,  18 ;  App.  vii.  2). 
The  amount  of  the  Weregelt,  however,  was  a  matter  of 
dispute  (Dialogus  Ecgh.  12;  Thorpe  ii.  92),  the  later  opinion 
being  that  it  was  decided  by  birth-rank  (Hen.  i.  G8,  sec.  3). 
The  lower  orders  of  clergy  had  in  the  scheme  of  penalties 
the  ordinary  position  of  the  liber  homo  or  ceorl. 

The  National  Assembl}',  finally,  forms  the  central  point  in, 
which  the  civil  State  becomes  bound  up  with  the  ecclesiastical. 
Under  the  personal  du-ection  of  the  King,  affairs  of  ecclesias- 
tical polity  were  here  in  the  first  place  discussed  mostly  by 
the  Prelates  exclusively;  but  all  the  secular  decrees  of  the 
so-called  Legislature  of  this  time  were  framed  by  Thanes  and 
Prelates  in  common.  The  profession  of  the  Church  forms 
herein  a  counterpoise  to  the  preponderating  influence  of 
property.  In  the  decrees  of  the  National  Assembly  this  co- 
operation of  the  clergy  is  as  perceptible  in  its  leaning  towards 
the  side  of  humanity,  as  the  governing  power  of  the  kingship 
is  seen  in  its  defence  of  the  liberty  of  the  subject.  This 
periodical  personal  meeting  of  the  King  with  Prelates  and 
Thanes  kept  alive  the  idea  of  a  final  unity  of  civil  and 
ecclesiastical  authority  in  human  affairs.  The  two  powers  | 
strove,  by  harmonious  co-operation,  to  realize  the  higher! 
calling  of  the  State.  The  ever-renewed  and  ever-enlarged 
protection  which  the  royal  power  bestowed  to  the  Church  was 
requited  by  the  clergy  by  repeated  admonitions  to  respect 
and  obedience  to  the  sacred  and  inviolable  person  of  the 
King,  "  the  hallowed  lieutenant  of  Christ,"  as  he  is  called 
in  a  Saxon  homily,  the  **  Christiis  Domini,"  as  an  eccle- 
Biastical  assembly  at  Ccalchyth,  in  785,  styles  him.  In 
conformity  with  this  the  secular  laws  regard  the  King  as 
Christ's  representative,  "  Cristes  gcspelia  "  (Athlr.  viii.  2,  42),, 
as  tlie  "  ricaiiuH  t^umvii  7ir///«  "  (Edw.  Conf.  17).  Even  Ine 
of  Wesscx  calls  himself  "  mid  Godos  gifo  West  Scaxena 
Cyning"  (Ine  pr.).  On  the  other  hand,  kings,  whoso  aim 
was  the  civilization  of  thoir  people,  the  introduction  of  science 
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and  art,  the  peace  of  the  realm,  and  improvements  in  the 
administration,  were  obliged  to  foster  the  Church  and  obey 
her  judgment  and  her  counsel,  as  was  done  by  ^Elfred  and 
Charlemagne.* 

The  Anglo-Saxon  Church  was  certainly  not  a  perfect  ex- 
pression of  the  doctrines  of  the  Holy  Scripture,  but  a  form 
of  Christianity,  with  a  strong  admixture  of  superstition  and 
formalism.  Of  course  the  worship  of  saints  and  relics,  sub- 
mission and  liberality  towards  the  clergy,  due  observance  of 
imposed  penances  and  fasts,  were  her  chief  doctrines,  and  for 
these  ignorance,  superstition,  and  an  evil  conscience  afforded 
more  scope  than  for  any  other  doctrine.  But  the  Church 
existed,  and  existed  as  a  great  moral  power,  in  a  period  in 
which  physical  strength  and  possession  of  property  were 
almost  the  only  recognized  forces.  She  contained  within  her 
that  kind  of  Christianity  of  which  the  times  were  capable ; 
just  as  the  secular  State  embodied  that  idea  of  liberty  which 
the  times  could  understand.  This  Christianity,  beyond  all 
disputo,  had  blended  together  the  Saxons,  Angles,  and  Jutes 
of  the  sixth  century,  and  welded  them  into  one  peace-loving 
and  law-abiding  people,  had  humanized  their  manners,  en- 
couraged habits  of  industry,  stamped  upon  all  the  institutions 
of  the  community  a  milder  and  kindlier  character,  had  elevated 
the  intellect,  and  produced  in   men  like  Baeda   and  Alcuin 

*  Tho  number  of  the  clergj',  espe-  warding  his  brave  warriors  according 

oially  of  the  inferior  orders,  and  of  the  to  their  merits.     With  regard  to  the 

monks  was  very  great.     The  peaceful  position  of  the  clergy  (cf.  below.  Cap. 

inclinations  of  the  Anglo-Saxou  |X)pu-  VI.),  the  amount  of  the  Weregelt  waa, 

lation,  after   they  had   become  tirmly  according  to  the  law  of  the  northerners, 

settled,  and  had  devoted  themselves  to  fixed  expressly  at  two  thousand  thrym- 

the  industrious  cultivation  of  the  soil,  sas,   tlie    same  as    that  of   the   civil 

the  disappearance  of  the  adventurous  Thane  (App.   vii.   2,  sec.  5),  that  of 

spirit  of  enterjirise,  and  of  tho  prospect  the  Bishop  and  Archbishop  at  eight 

of  booty,  the  increasing  influence  and  thousand  and  fifteen  thousand  thrymsaa 

rich    iwssessious    of  the  Church,   at-  (App.  vii.  2,  sees.  2,  3).     As  regards 

tracted  the  lower  classes  in  almost  in-  the  marriage  of  clergy,  we  find  even 

credible  yet  well-authenticated  numbers  that  of   Bishop  Wilfrid    (Kemble,    ii. 

to  her  service.     The  Venerable  Bseda  383).     As  against  the   danger  of  the 

himself  allows  that  by  the  immoderate  abuse  and  the  alienation  of  the  Church, 

squandering  of  State  property  the  de-  the  pictv 'e  given  by  Kemble  (iL  325) 

tence  of  the  country  was  endangered,  will  apply  also  to  this  period, 
and  the  King  rendered  incapable  of  re- 
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geniuses  of  the  first  order,  such  as  can  only  arise  from  similar 
surroundings. 

When,  then,  for  two  long  epochs  the  Idngdom  was  inundated 
by  hordes  of  northern  pirates,  when  the  newly  consolidated 
kingdom,  labouring  under  unspeakable  distress  and  disorder, 
seemed  Hkely  to  succumb  once  more  to  the  fate  attending  the 
migration  of  nations,  then  for  a  second  time  the  Church 
accomplished  a  great  work  of  conversion,  which,  effecting  a 
marvellous  change,  brought  the  barbarian  hordes  of  pirates 
into  peaceable  relations  with  the  land  and  the  people,  and 
effected,  with  surprising  rapidity,  the  blending  of  the  two 
nations  into  one. 

This  position  of  the  Church  and  her  popular  internal  organi- 
zation determined  likewise  the  relation  of  the  Anglo-Saxon 
Church  to  the  papal  chair.  The  national  exclusiveness  which 
is  sho^vn  in  the  retention  of  the  mother  tongue  in  the  Liturgy 
and  the  Prayers,  prevented  the  Pope  from  obtaining  any 
considerable  influence.  The  zealous  endeavours  of  Wilfrid 
brought  about,  indeed,  a  conformity  in  some  important  doc- 
trines, but  no  endm'ing  influence  of  the  Cm-ia  upon  the  English 
Church  government.  It  was  only  in  the  times  of  Arch- 
bishops Dunstan  and  Odo  that  a  Romanizing  tendency  sprang 
up,  in  the  face  of  the  resistance  of  the  majority  of  the  clergy, 
a  tendency  that  conceded  to  the  head  of  the  Eoman  Church 
a  supreme  authority,  and  in  certain  cases  put  it  into  actual 
practice.  This  tendency  was,  in  the  last  century  of  this 
period,  the  prevailing  one  ;  but  more  in  aims  than  in  results. 
When  the  great  number  of  Anglo-Saxon  statutes  is  considered, 
the  close  of  the  period  can  point  to  only  a  very  small  influence 
exercised  by  the  Papal  Decretals.  The  Anglo-Saxon  cccle- 
Biastical  law  remained  a  national  one  in  a  fuller  measure 
than  in  any  other  country  of  Europe. 

NoTEToCiiAiTKU  V. — d)C  rrlatioil  wliicli  Imd  boon  spread  from  (ho  nortli 

to  t!)r  IMjpnl  c!).lir  IiikI  l)con  forii  long  by  Iho   Hcotcli   inissioimricM,   did    not 

tiino  but  little  more  than  ono  of  jiioty,  rocoRnizo  tlio  Hupronmcy  of  llic  IJishoi* 

Oombinc<l    witl»   n  roapoctfid    romcni-  of  Uonio,  and   tlio   binding'   ])o\vpr  of 

braoco  of  tho   miHHJonnry   hibourH   of  coiinoilH,  whicli  li(>  alone  had  convoked; 

Gragory  tho  Orcut  nnd  Kt.  An^nHtino.  and  nhu  had  aUo  <ithi<r  notions  as  to 

Th«BritiHhCliurch,onthoothur  hand,  tho  timo  of  thu    Katitcr  Festival,  tho 
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priestly  solemnization  of  matrimony, 
etc.  Tlie  work  and  influence  of  this 
Church  within  the  Heptarchy  were 
quite  as  significant  as  those  of  the 
Roman  Church.  It  was  only  at  the 
end  of  the  eighth  century  that  Wilfrid, 
with  all  the  spirit  and  energy  of  his 
character,  first  represented  the  Roman 
primate  in  the  Anglo-Saxon  Cliurch, 
and  in  some  matters,  such  as  in  the 
celebration  of  the  Easter  Festival, 
gained  a  notable  victory.  The  Anglo- 
Hason  Church  has  to  thank  the  restless 
struggles  of  this  man,  carried  on  often 
by  objectionable  means,  for  its  adhesion 
to  the  religious  system  of  Europe,  with 
all  its  weighty  c<)n.scquences.  As  early 
as  the  ninth  century  a  continental 
writer  calls  the  English  "  maxim*: 
famtliares  apodoUae  tedit,"  and  the 
Anglo-Saxons  became  the  most  active 
and  Buccessfid  of  Roman  missionaries. 
But  this  relation  tver  remained  merely 
an  authority  at  a  considerable  distance, 
and  one  which  contented  itself  with 
the  functions  of  arbiter  on  sjx-cial  oc- 
casions, when  the  opinion  of  the  Apos- 
tolic chair  was  sought  in  consequence 
of  internal  dissensions.  The  best 
proofs  of  this  are  the  laments  which 
from  time  to  time  the  clerical  profession 
•■mits,  that  no  Church  was  in  a  worse 
state  of  bondage  than  the  English 
(firfe  Kemble,  ii.  324). 

A  new  epoch  commences  with  the 
invasions  of  the  Danes.  Once  again 
the  irreconcilable  liatred  of  the  vagrant 
warriors  directed  itself  against  the 
j)eaceable  settlements  of  tlie  Anglo- 
Haxons,  and  with  especial  fury  against 
the  rich  scats  of  the  *'  lazy  "  monks,  who 
wore  held  in  contempt  by  the  warriors. 
But  as  the  most  evil  days  have  pro- 
duced the  Ipest  Christians,  the  Church 
raised  itself  triumphant  from  unutter- 
able ruin  to  the  work  of  converting  the 
Danes,  who,  after  they  had  accepted 


Christianity,  entered  into  relations  of 
loyalty  and  fellowship  with  the  Anglo- 
Saxon  population.  With  their  con- 
version not  only  did  the  selfish,  faithless 
8|>irit  of  the  old  worshippers  of  Odin 
appear  to  be  overcome,  but  from  tlie 
midst  of  the  Danes  themselves  went 
forth  the  most  zealous  priests  and  the 
highest  prelate's  of  the  Anglo-Saxon 
Church.  In  this  period  it  is  Dunstau 
who,  with  his  well-known  strivings 
after  the  elevation  of  spiritual  {X)wer, 
represents  subjection  to  the  papal  set-. 
With  the  Danish  element  a  new  spirit 
was  also  brought  into  ecclesiastical 
controversies,  and  with  oharaetcristic 
energy  the  descendants  of  the  old 
Vikings  threw  themselves  into  the  dis- 
putes concerning  the  new  faith.  The 
spirit  of  asceticism  in  the  progressive 
portion  of  the  Church  is  an  expression 
of  the  deep  dissension  in  the  national 
spirit,  which  had  its  origin  in  the  in- 
vasion of  the  Danes,  and  in  the  growing 
contrast  between  poverty  and  wealth. 
It  is  certainly  by  no  mere  chance  that, 
two  centuries  after  Wilfrid,  not  only  a 
portion  of  the  clergy,  but  the  secular 
magnates  also,  strove  eagerly  for  the 
unity  and  power  of  the  Church  under 
the  papal  primate,  for  the  celibacy  of 
the  clergy,  and  for  the  deliverance  of 
the  ministers  of  the  Church  from  the 
bonds  of  secularism,  and  that  these 
aims  for  many  years  showed  a  party 
tendency.  The  wretched  condition  of 
things  which  showetl  itself  shortly  after- 
wards under  .lEthelreil  II.  proves  to  the 
unbiassed  judgment  that  in  Church 
as  well  as  in  State,  licentiousness,  rude- 
ness, and  sensuality  called  aloud  for 
energetic  interference.  The  hierar- 
chical tendency  in  this  period  advanced 
a  step  further.  But  the  formal  ad- 
herence to  the  Curial  system  was  first 
brought  about  by  the  Norman  conquest. 
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CHAPTEE  VI. 

^Ibt  ^nQlo-^a.von  Class=rcIations,  anlr  tj^e  >Cational 
0ssnnl)lics. 

The  mutual  relationship  between  property  and  the  perform- 
ance of  duties  to  the  State,  which  has  its  origin  in  the  duties 
we  have  described,  forms  the  first  basis  of  the  English  class- 
relations.  The  military,  legal,  and  police  systems,  and  even 
the  Church,  are  so  dependent  upon  the  performance  of  duties 
attached  to  property,  that,  so  far  as  regards  the  immediate 
claims  of  the  community,  the  landless  man  is  as  good  as 
non-existent ;  and  the  small  one-hide  property  is  only  capable 
of  satisfying  those  claims  in  an  incomplete  and  scanty  manner. 
"With  the  development  of  private  property,  the  number  of 
subjects  capable  of  performance  of  duty  to  the  State  decreases ; 
the  majority  of  the  free-born  subjects  appear  only  capable  of 
performing  such  duty  in  the  service  of  the  propertied  classes, 
and  in  this  sense  lose  their  position  of  national  independence. 
The  whole  nature  of  landed  property  contains  a  progressive 
tendency  towards  dependence,  which  continually  strives  after 
a  legal  recognition.  I  proceed  to  show  how  in  the  Anglo- 
Saxon  period  the  power  given  by  possession  and  the  legal 
title,  arising  by  the  performance  of  State  services,  operate 
in  the  formation  of  classes. 

1.  The  dependence  of  the  landless  classes  upon  property  is 
recognized  l)y  King  and  National  Assembly;  the  kind  of 
family  relations  which  have  hitherto  subsisted  become  State 
relationfl.    Attachment  and  fealty  to  the  lord  is  seen  to  bo 
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a  duty  that  can  be  enforced.  To  defend  the  lord  becomes  a 
recognized  right  and  the  duty  of  the  vassal ;  treason  on  his 
part  against  his  lord  becomes,  like  treason  against  the  King, 
an  inexpiable  offence.  The  oath  of  allegiance  taken  to  the 
lord  is  worded  like  that  taken  to  the  King: — " Sicut  homo 
debet  esse  fidelis  domino  sua,  sine  omni  coniroversia  et  seditione, 
in  manifesto,  in  occulto,  in  amando  quod  amabit,  nolendo  quod 
nolet."  Personal  service  is  considered  a  lasting  necessity. 
When  a  man  has  been  slain,  his  lord  receives  the  penalty  as 
a  legal  compensation,  as  the  King  does  where  independent 
persons  have  been  killed.  The  man  stands  under  the  special 
*'  peace  "  of  his  lord.  And  any  person,  too,  -who  has  a  claim 
against  the  man,  must  appeal  in  the  first  place  to  the  lord, 
and  afterwards  to  the  King's  court.  For  this  the  lord  must 
admonish  his  man  to  fulfil  his  legal  obligations  towards  third 
parties  as  well  as  towards  the  State,  though  how  far  this  re- 
sponsibility for,  and  quasi-representation  of,  the  man  went,  in 
respect  of  reparation  for  wrong  committed,  and  of  penalties, 
cannot  be  quite  clearly  ascertained  from  the  passages  in  the 
statutes.  These  principles  are  primarily  mentioned  as  ap- 
plicable only  to  the  personal  followers,  but  it  appears  to  be 
understood  that  they  were  equally  applicable  to  settlers  upon 
the  soil,  "  cosaeten,"  '' f/eburen,"  and  tenants  upon  mesne-land 
(amongst  whom  there  might  be  even  slaves).  The  power  of 
arrest  residing  with  the  lord,  was  certainly  extended  over  all 
dwellers  upon  the  soil  of  the  landlord,  whether  they  were 
personal  servants,  tenants,  or  their  belongings.* 

2.  The  higher  duties  in  the  military  and  legal  systems 
led  to  the  legal  recognition  of  a  higher  class,  to  the  notion 
of  Thaneship,  the  Anglo-Saxon  gentry,  and  to  further  grada- 
tions. Even  before  the  time  of  /Elfred,  the  retinue  which 
the  King  and  the  magnates  employed  in  the  service  of  war, 

*  As  to  tho  recognition  of  a  legal  of  which  see  Schmid,  App.  p.  405) 
condition  of  dei^ndeuee  of  tho  serving  have  incorrectly  been  brooght  into  con- 
classes,  and  those  who  were  settled  nection  with  the  later  feudal  system, 
upon  grautoil  land,  compare  especially  Those  relations  of  dependence  are  still 
K.  Manrer,  "Krit.  Zeitschrift,"  ii.  pp.  regarded  as  i)er8onal,  and  may  be  ct>m- 
o31-365.  The  purely  personal  oaths  piired  with  the  modern  regulations  for 
■of  the  Saxon  period  (for  the  Formula  menial  servants. 
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and  appointed  to  the  royal  military  offices,  are  distinguished 
in  the  ranks  of  the  Ceorls,  as  a  more  honoured  class.  Whether 
the  Thane  -^as  a  landed  proprietor,  or  only  a  grantee  of  folk- 
land,  or  land  held  of  a  superior,  or  whether  he  obtained  his 
subsistence  only  in  the  royal  household,  military  honour  and 
the  expensive  service  of  the  heavy-armed  soldier  caused  the 
whole  class  of  Thanes  to  stand  higher  in  the  social  scale  than 
the  possessors  of  one  hide,  and  the  landless  man.  The  higher 
character  of  the  services  performed  appears  now  as  a  sufficient 
reason  for  the  higher  legal  status  of  the  man  in  the  scale  of 
punishment,  in  giving  credible  evidence,  and  in  participation 
in  legal  proceedings.  The  immediate  standard  for  estimating 
a  man's  worth  is  the  weregeld,  which  has  been  fixed  in  a  pro- 
portion of  two  hundred  shillings  to  twelve  hundred ;  that  is, 
it  places  the  Thane  six  times  as  high  as  the  ordinary  free 
man.  Among  the  North  Angles  the  scale  is  as  266  thrymsas 
(=  200  shillings)  to  2000  thrymsas.  The  last-named  sum 
is  doubled  for  the  gerefa,  and  doubled  again  for  the  Ealdorman 
or  the  Bishop. 

But  since  under  iElfred  and  his  successors  every  estate  of 
five  bides  is  reckoned  in  the  militia  system  as  one  heavy- 
armed  man,  the  rank  of  a  Thane  becomes  the  right  (as  such) 
of  the  possessor  cf  five  hides  ;  and  the  dignity  of  Thane 
is  an  accumulation  of  rank  and  possession,  service  and  office, 
like  the  later  title  of  the  Barones.  Where  two  degrees  of 
the  higher  rank  occur,  as  a  twelve  hundred  man  (thane) 
and  six  hundred  man  (gesithcundman),  the  former  may 
denote  the  man  bound  to  military  service  with  an  estate  of 
five  bides,  the  latter  the  warrior  without  such  free  posses- 
Bions.  The  fine  or  compensation  which  the  King,  or  the  lord 
of  a  murdered  man  receives,  is  graduated  in  a  similar  manner 
(thirty,  eighty,  or  an  liundred  and  twenty  shillings).  In  the 
same  manner  was  calculated  the  protection  of  the  house-right 
^rbere  the  peace  of  the  township  has  been  infringed  (five, 
fifteen,  or  thirty  sbillingH,  and  in  the  case  of  a  bishop  sixty, 
and  archbishop  ninety  shillings).  Analogous  again  are  the 
fines   for  violating   chastity   and  the  mumUnm.  of   widows. 
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As  the  whole  legal  system  of  this  period  primarily  rests  upon 
the  legal  protection  which  is  afforded  by  lines,  the  higher 
rate  of  compensation  being  invariably  a  recognition  of  a  higher 
class  privilege.  Where  landed  property  has  become  a  con- 
dition precedent  to  performance  of  service  to  the  State,  a 
larger  property  becomes  a  title  to  a  higher  position  in  the 
community.  And  where  a  higher  standard  for  the  normal 
performance  has  been  fixed,  the  smaller  freebom  man,  on 
the  other  hand,  no  longer  appears  as  a  "  full  man."  The 
majority  of  the  freebom  sink  down  to  incomplete  subjects  in 
respect  of  the  community — to  a  lower  class.  The  primitive 
origin  of  this  maxim  in  the  practice  of  the  national  courts 
proves  that  we  are  here  concerned  with  legal  conceptions.** 

3.  From  the  co-operation  of  both  these  conditions  the 
notion  of  territorial  lordships  is  developed.  The  master  and 
landlord  was  in  possession  of  the  actual  power  to  dismiss  his 
gesith,  and  deprive  his  tenants  of  the  land  they  held  from 
him.  From  this  position  of  authority  follows  de  facto  the 
right  of  the  lord  to  decide  disputes  among  his  gesith  and 
tenants.  An  appeal  to  the  lung's  court  against  the  will  of 
the  lord,  would  have  immediately  jeopardized  the  economic 
position  of  the  **  man."  But  the  claims  of  third  parties 
also  were  first  to  be  brought  before  the  lord ;  in  fact,  they 
were  generally  settled  through  his  mediation.  That  portion 
of  the  fine   (wite)   which  is  paid  by  independent    persons 

**  The  gradations  of  classes  accord-  been  much  dispute  as  to  tlie  poeition  of 

ing  to  the  werogeld,  the  application  of  the  "  syxhynde  man,"  who  in  Wessex 

similar  gradations  to  the  whole  system  occupies  a  middle  place  between  the 

of  penalties  and  to  the  value  of  the  "  twelfhyndeman  "  and  the  "  ceorl,"  and 

corroborating  oath,  is  common  to  Anglo-  appears  also  later  to  be  identical  with 

Saxon  law  and  to  the  national  laws  on  the"gesithcundmau.''  Apparently  this 

the  continent.    But  tlio  wide  and  early  intermediate  grade  did  not  maintain 

inequality  in  property  is  seen  among  itself  long.     (See   Schmid,   Gloss,   v. 

the  Anglo-Saxons  in  the  great  distance  Gesith  and  The(ju  :  Maurer,  Krit.  Zeit- 

between  the  classes  (two  hundretl  to  schrift,  ii.  tJO,  tJ2,  3'JG,  510;    Lappen- 

twelvo  hundred  shillings,  for  instance) ;  berg,  i.  569-573.)    In  conclusion  I  may 

whilst  on  the  continent  the  contrasts  generally    refer    to     the    well-known 

are  proportionately  less.    The  normal  maxims  of  the  German  popular  laws, 

standard  of  two  hundred  shillings  for  and  to  the  digest  of  them  in  Lappen- 

the  ceorl  (as  equivalent  to  the  twyhyndo  berg,  i.  p.  GOl  et  seq. :  Schmid,  Glossa- 

man)  is  found  at  first  in  Alfred,  x.  IS,  rium ;    and    K.    Maurer,    Ueber    das 

sees.  1,  2,  21),  oi),  40,  and  later  as  a  "Wesen  des  "altesten  deutschen  Adelfl,. 

tolerably  uniform  standard.   There  has  (Munich,  1846),  pp.  123-198. 
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to  the  royal  sheriff,  falls  in  this  case  to  the  lord,  as  an 
analogous  recognition  of  his  rights  as  a  mediator.  When 
thereupon  the  extended  responsibility  of  the  lord  for  all  the 
settlers  on  his  soil  became  added,  police  duties  brought  with 
them  corresponding  police  rights,  and  responsibility  for  his 
"man  "  (for  which  again  the  lord  himself  was  allowed  to  de- 
mand security)  led  to  a  right  of  arrest  and  other  preventive 
measures.  Through  the  recognition  of  the  State,  there  arose 
out  of  a  domestic  "  impcrium"  a  "junsdictio,''  which  was 
the  real  and  effectual  court  of  law  for  the  dependants.  As 
the  power  of  these  magnates  increased,  further  royal  privileges 
passed  gradually  to  the  territorial  lordships ;  and  from  the 
time  of  Cnut  even  an  inferior  criminal  jurisdiction.  Where 
within  such  close  lordships  free  allodial  peasants  were  still 
found  scattered  as  settlers,  there  was  at  last  practically  no 
other  way  of  subjecting  them  also  to  the  lord's  court,  than  by 
royal  grant.  (Cod.  Dipl.  No.  902.)  Now  when  we  consider 
that  the  greatest  landlords  possessed,  in  the  person  of  their 
armed  followers,  effectual  means  for  the  maintenance  of  the 
peace  in  their  immediate  neighbourhood,  and  that  their 
powers  as  landlords  and  masters  and  their  legal  and  police 
jurisdiction  became  more  interwoven  in  each  succeeding  gene- 
ration, there  were  present  here  the  germs  of  a  sj^stem  of  small 
states,  analogous  to  those  on  the  continent.  The  great  lord- 
ships with  their  numerous  magistrates  now  ranked  alongside 
the  Hundreds.  Nominally,  indeed,  the  county  jurisdiction 
includes  in  itself  all  these  lordships,  but  in  the  face  of  a 
compact  *' saca  ct  soca**  the  interference  of  the  Shir-gerefa 
was  now  merely  an  exception,  and  a  royal  reservation.*** 
Through  the  effect  of  this  legislation  the  classes  which  have 

•••  As  to  the  importance   of  the  Gloss,  v.  aocn.)   The  blending  of  tliose 

Anplo-Hnxon  liitnllorili8m,  8oothee8«iy  coftnoinio.  und  lopiil  miuliiious  was  so 

of  Zilpll,  "  AUcrtliiimor  dcH  doutschon  unuvoitluhlti    Hint  cvon    llio    powerful 

ItfiflicB  uiid    Kcchtu,"    vol.   i.   No.   v.  )K>r.sniml   iiiflii(>iico  of  Ciiut  could  not 

j»p.    170-211,   in  wiiifli,  however,   tho  oimuf^o    iiiiytliinp;    tlu'iein,   and    it    is 

uniilof(ir>M    drawn    with    tlio  Htntu   of  sinco    ('iiui'h     tiiiio    lluit    iiio    royal 

iifTiiirn  on  the  continent  lire  to  ho  ii8(m1  ri^'htH    of    «overeifi;iity    uppoiir    mere 

with  cimtion.     (Hw  fnrtliir  tiio  woll-  roHorviilionH  in   roioronco  to  the  lonl- 

f^oiiiidi'd   In-ntiHO  of    K.  Miiiirrr,  ii.  ahipH.     (Cti.  i.  cap.  I'l.) 
pp.  -I'J  5C :  LapiHinburg,  i.  572 ;  tiohuiid, 
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been  forpied  by  the  varying  scale  of  property  appear  now  also 
in  a  legal  gradation  of  ranks,  which  afford  numerous  parallels 
to  the  class-formations  of  the  continent.**** 

In  the  first  class  are  the  great  Thanes,  i.e.  the  owners 
of  great  lordships,  and  with  armed  followers.  "We  gather 
from  the  records,  as  also  from  the  nature  of  the  case,  that 
their  number  was  small,  and  may  be  compared  with  that  of 
the  later  "  harones  majores."  They  are,  as  a  rule,  distinguish- 
able by  the  exercise  of  a  separate  jurisdiction  "  saca  et  soca  " 
to  the  extent  of  a  Hmidred  Court.  According  to  a  passage  in  the 
Chroniciini  EUcnse,  an  estate  of  about  forty  hides  was  in  those 
days  regarded  as  the  minimum  of  landed  property  for  such 
a  great  Thane.  They  fill  the  high  offices  of  State,  and  the 
secular  dignities  of  Ealdormen,  and  appear  as  the  actual 
leaders  of  armed  retinues.  But  the  incompleteness  of  this 
class  privilege  is  demonstrated  by  the  fact  that  in  regard  to 
their  Weregeld  they  are  twelf-hyndemen,  like  the  smaller 
Thanes,  and  only  have  a  higher  Were  in  their  capacity  as 
Ealdormen,  or  by  virtue  of  some  special  official  dignity.  On 
a  par  with  them  stand  in  the  ecclesiastical  hierai'chy  the 
Bishops  and  certain  great  abbots,  but  the  Bishops,  raised  both 
by  dignity  and  property,  stand  on  a  higher  grade  of  Were  than 
the  other  Thanes.  (1) 

*♦♦*  On  the  Anglo-Saxon  class  dis-  tion  of  the  tribunals  ia  concerned,  is 

tinctions,  which  result  from  this  com-  (if  certain    grants   be    excepted)   not 

biuution,   there    is    a    comprehensive  different  from  tlie  taca  et  soca  of  an 

monograph  by  Saml.  Heywood,  "  Dis-  ordinary  Thane  over  a  single  estate. 

sertation     upon    the    Distinction    in  The    inheritance  of   an    Ealdorman's 

Society  and  Ranks  of  the  People  under  dignity  is  (with  perhaps  the  exception 

the  Anglo-Saxon  Government,"  (Lon-  of  the   county  of  Cheshire)  only  an 

don,  1818,  8vo);  r/.  Hallam,  "Middle  actual  and  not  a  legally  recognized 

Ages,"  app.  iii. ;  K.  Maurer,  "  Ueber  institution.     Even  at  the'  close  of  tiuB 

das    Wesen    dcs    iiltesteu    deutschen  Anglo-Saxon  period,  in  the  family  of 

Adels"  (Mimicli,  184t>),  pp.  123-190 ;  the  Majordomus  Go<lwine  there  is  as 

and  "Krit.  Zeitsehr."  ii.  415,  31;  ii.  yet  no  inheritable  dignity  to  be  dis- 

30-68,  388,  tt  seq.  ;  Kemble,  "  Anglo-  covered.   The  troublous  times  that  fol- 

Saxons,"  c.  7 ;   Stubbs,  "  Const.  His-  lowed,  especially  the  Danish  struggles, 

tory,"  i.  c.  8.  were  in  this  particular  also  favourable 

(1)    The    position    of   tlie    secular  to    the    aristocratic    element.        The 

great  Thanes  in  the  civil  gradation  of  reason  why  the  Danish  period  leaves 

the  Weregeld  and  the  legal  compensa-  behind  it  in  the  constitution  so  few 

tion  is  not  diiiVrent  from  that  of  the  traces,  is  that  it  brought  about  only 

class  beneath  them.     In  like  manner  a  partial  alteration  in  the  persons  oV 

their  lordship  (saca  et  soca)  over  a  the  Thanes,  and  a  local  colonization, 
greater  district,  so  far  as  the  coustitu- 
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A  middle  rank  (to  a  certain  extent  the  "  middle  class "  of 
the  period)  is  formed  by  the  thousands  of  "  county  Thanes," 
possessors  of  more  than  five  hides  of  land  and  of  martial 
retinues  (twelf-hyndemen  and  six-hyndemen).  The  first 
named,  as  Witan,  constitute  the  regular  County  Assembly, 
and,  where  they  are  numerous  enough,  the  Hundred  Court 
also. 

The  appointment  of  Thanes  to  royal  offices  is,  moreover,  so 
much  a  matter  of  course,  that  the  term  Thane  is  used  promis- 
cuously to  denote  a  royal  officer,  royal  warrior,  and  a  greater 
landowner.  Outside  the  ecclesiastical  hierarchy  the  ordained 
priests  are  included  in  this  class  as  "  Mass-thanes,"  whose 
Weregeld  was,  however,  in  later  times,  variously  determined 
according  to  their  birth-rank  (Leges  Hen.  i.  c.  68).  (2) 

The  third  class  is  formed  by  the  smaller  landowners,  who 
still  form  an  active  element  of  the  Hundred  Court.     Next 


(2)  As  to  tlie  position  of  the  county 
Thanes,  sec  Schraid  (Glossar.,  pp.  064- 
C68).  The  apparently  unsurmountable 
diflBculties  are  solved  by  the  later  form 
of  the  militia,  which  after  iElfred's 
days  includes  (1)  the  possessors  of  five 
hides,  as  such,  (2)  tlio  heavy-armed 
Tassals  in  the  service  of  the  King  or 
of  a  great  landowner  indei>endently  of 
their  own  freeholds ;  and  again  by  the 
fact  that  the  stutc  and  court  offices  in 
tlie  household  of  the  King,  and  of  the 
magnates,  are  at  the  same  time  mili- 
tary offices.  Tluinoship  is  accordingly 
a  mixture  of  tlio  conditions  of  pro- 
jKTty,  of  a  military  profession,  and  of 
un  ollice,  for  which  the  guueral  ajjpel- 
lation  Tliane  is  ua  suitable  an  exjires- 
sion  as  the  later  word  '*  Hart)."  Tliis 
denotation  of  the  "ftren"  embraces  to  a 
certain  extent  the  full  active  citizen- 
eliip  of  the  timen.  Ilenco,  and  from 
other  sources,  the  express  mention  of 
"  'J'hanes  without  land  of  their  own  " 
(Atiu;lHt<in,  vi.  11;  cf.  In.  45,  .M)  is 
riiidily  acfountcd  for,  as  well  ns  i\w 
various  mention  of  Thaini  without  jkjs- 
MCHnion  or  with  very  small  iM)b»('HsionH, 
in  the  Domesday  l)(H)k. 

The  liaif-<h!veioped  hereditary  <iualily 
of  'I'liuiicliDod  is  further  accounti-d  for, 
wliicii,  MO  far  uM  it  was  du)iendinit  uimm) 
property,  was  a  mutter  of  course,  but 


so  far  as  it  was  dependent  upon  mili- 
tary vassalage  was  as  yet  in  the  begin- 
ning of  its  development.  Tlie  idea  of 
a  ruling  class  is  shown  in  the  fact  that 
.'  the  ceorl  no  longer  becomes  at  once 
a  Tlinne  from  the  mere  acquisition  of 
five  hides,  but  only  "wlien  he  has  a 
church  and  a  kitchen,  a  bellhouse  and 
a  seat  in  the  castle  gate  and  a  special 
office  (sunder-uote)  in  the  King's  hall " 
(Schmid,  app.  v.  Of  secular  rank,  sec. 
2).  On  the  other  liand,  in  tlio  essay 
upon  Weregeld  (cap.  ii.)  possession 
alone  seems  to  be  indicated  as  a  con- 
dition precedent :  "  And  when  a  ceorl 
comes  to  have  five  liides  of  land  for 
the  King's  array,  and  lie  bo  slain,  let 
him  bo  compensated  for  two  tliousand 
thrymsas"  (sec.  i)).  "And  if  he  even 
comes  to  have  helmet  and  armour  and 
a  sword  iidaid  witii  goKl,  if  he  ha»  mt 
land  hi!  in  still  a  norl  (according  to 
Lambard's  text — "  although  ho  has  not 
the  land,  ho  is  still  sithcund  ")  (sec. 
10).  These  stages  of  transition  and 
mixed  conditions  occur  also  iji  the  de- 
velopment of  the  lower  nobility  upon 
tlio  C'ontinont.  An  express  mention  of 
the  fact  tliat  Thanes  could  liavo  otiier 
'J'hanes  as  "  vassaLs,''  is  to  \ni  found  in 
the  trenti.so  ujton  the  secular  ranks 
(Schmid,  ajip,  v.  sec.  i\;  cf.  Kdg.  ii.  ;{; 
Athlr.  viii.  H;  Cn.  i.  a.  e.  ii.  32,  sec.  1). 
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to  these  come,  infra  classem,  the  landless  people,  who  were 
in  the  service  of  the  household,  or  settled  upon  a  lord's  lands 
and  forced  by  law  to  put  themselves  under  the  "peace- 
security"  of  a  Thane,  or  of  a  tithing-confederacy.  They  are 
all  liberi  Jiomines,  but  only  in  a  technical  sense,  in  contrast 
to  the  serfs.  They  still  perform  military  services,  but  mostly 
in  the  train  of  greater  proprietors ;  whilst  the  common  military 
duty  of  the  small  proprietors  exists  chiefly  in  name  and  in 
case  of  need.  From  these  common  characteristics  the  w^hole 
class  in  the  later  Anglo-Saxon  period  is  comprehended  under 
the  term  ceorls.  On  account  of  the  normal  Weregeld  of  two 
hundred  shillings  they  are  called  "twyhyndemen."  And  here 
it  is  especially  characteristic  of  England  that  the  general 
dependence  of  the  lower  classes  upon  great  landed  proprietor- 
ships does  not,  as  in  France,  rest  upon  the  "seniorat"  (i.e. 
the  recognized  representation  of  the  small  man  in  the  matter 
of  military  burdens  by  the  greater  landed  estates),  but  upon 
the  police  protection  of  the  Hlaford  over  all  the  settlers  on 
his  soil.  The  comparative  neglect  of  the  military  system 
had  already  in  those  days  cau  ed  the  class  distinctions  to  be 
determined  more  by  the  police  than  by  the  military  constitu- 
tion, and  gave  the  aristocracy  more  the  political  position 
of  police  magistrates  than  of  "  seigneurs  "  in  the  continental 
sense  of  the  term.  (3) 

These     class-gradations    are    regulated    by    quasi-mutual 
•engagements,  partly  by  property  and  partly  by  profession. 

(3)  The  position  of  the  free  ceorl  wrongly  denied ;  Kemble,  for  instance, 
is  now  only  connected  with  political  falls  into  the  fundamental  error  of 
rights  by  the  fact  that  the  ceorl  may  regarding  all  civil  dependence  as 
perform  the  duties  of  a  judge  in  the  "  slavery."  The  ceorl  has  hia  were- 
Hundred  Court,  where  local  circum-  geld  in  his  own  right,  is  capable  of 
stances  permit.  In  other  resjwcts  the  bearing  arms,  of  possessing  freehold 
mass  of  the  ceorls  have  already  sunk  pro{)erty,  and  also  of  rising  to  a  higher 
to  the  position  of  passive  members  of  rank  by  the  acquisition  of  a  five-hide 
the  State.  So  much  the  more  are  the  estate.  The  later  law  of  settlement 
landless  men,  Welshmen,  the  freed-  certainly  binds  the  mass  of  the  labour- 
men,  and  the  villeins  infra  classem.  ing  classes  de  facto  to  the  soil,  with- 
(See  Stubbs,  Const.  Hist.,  i.  80.)  The  out  on  that  account  creating  slavery  in 
whole  of  the  third  rank,  as  regards  its  a  legal  sense.  But  it  is  certainly  true 
political  importance,  at  the  close  of  the  that  the  name  of  the  ceorl  had  a 
period  is  dying  out.  But  the  civil  somewhat  contemptible  secondary  sig- 
ireedom  of  the  ceorl  at  the  close  of  the  nification. 
Saxon  period  hus  been  frequently  and 
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Like  property,  they  too  are  inheritable  by  birth,  and  with  each 
generation  approach  nearer  to  the  character  of  birth-ranks. 
The  great  offices  and  prelates'  places  are  not  inheritable :  but 
as  a  matter  of  fact  they  are,  under  ordinary  circumstances, 
regranted  to  the  heir  of  the  great  Thane.  The  lesser  Thanes 
appear  in  still  greater  numbers  as  hereditary  classes  through 
property  and  the  entrance  of  their  sons  into  the  same  relation 
of  service;  the  sons  also  have  "Thane-right"  even  before 
they  succeed  to  the  paternal  possessions.  This  hereditary 
division  into  grades  affected  most  the  ceorls  in  their  low  posi- 
tion, which  was  becoming  by  degrees  almost  despised.  In 
contradistinction  to  the  ceorls,  the  higher  and  politically  influ- 
ential classes  are  grouped  together  as  "  eorls."  And  already 
expressions  appear  signifying  hereditability,  as  "  ceorliscman," 
"  ceorlborn,"  "  thegenborn,"  "  ethelborn."  In  considering 
these  class-distinctions  two  views  are  met  with ;  the  some- 
what older  of  the  two  regards  the  ordinary  freeman  as  the 
normal  basis  of  the  State,  and  the  higher  class  as  an  increase 
of  honour.  After  Cnut's  day,  on  the  other  hand,  the  Thane 
is  looked  upon  as  the  Ubemlis  homo  properly  speaking,  in 
contradistinction  to  whom  the  ceorl  is  described  as  illihcralis 
(Leges  Cnuti,  iii.  21,  25),  without  intending  thereby  to  call 
in  question  the  ceorl's  character  of  freedom  as  regards  civil 
rights.  Compared  to  the  lihcralis  homo  the  Thane  thus 
again  appears  as  Ubcrallor.  And  beyond  all  dispute  in  this 
lies  the  bright  side  of  the  Anglo-Saxon  foundations.  It  was 
the  Church  which  left  it  open  to  all  classes  to  mount  up,  as 
their  right,  to  the  highest  dignities  in  the  land.  But  in  the 
secular  state  also  the  right  to  rise  into  the  higher  ranks  was 
kept  open  to  all.  Firstly,  in  the  case  of  the  hereditary  servant, 
by  the  laws  relating  to  emancipation.  In  the  case  of  Welsh- 
men by  a  law  enacting  that  a  stranger  also  should  rank  as  a 
Thane,  if  ho  possessed  five  hides  of  land.  In  the  case  of  the 
ceorl,  by  a  law  that  he  also  gained  Thane-right  on  the  acquisi- 
tion of  five  hides  of  land,  etc.  A  merchant  was  to  rank  as 
a  Thano  if  he  had  thrice  crossed  the  seas.  By  royal  grant 
of  a  high  ollico   (and  the  consequent  endowment  with  an 
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estate),  the  ordinary  Thane  might  rise  up  to  be  a  King's  Thane 
and  an  Earl.  As  at  the  Carlovingian  Court,  here  also  court 
offices  were  the  direct  way  of  putting  new  families  on  an 
equality  with  older  ones  ;  with  regard  to  this  the  laws  say, 
"let  it  be  an  incitement  to  worthy  deeds  that  through  God's 
grace  a  slavish  villein  can  become  a  Thane,  and  a  ceorl  an 
Eorl,  in  the  same  way  that  a  singing  man  can  become  a 
Priest,  and  a  clerk  a  Bishop." 

The  elements  of  property  that  have  hitherto  been  described, 
and  their  gradations  according  to  legally  recognized  classes, 
when  taken  together,  show  the  possible  participation  of  the 
people  in  the  collective  will,  and  the  political  constitution  of 
the  Anglo-Saxon  state.  But  this  national  representation  dis- 
plays, in  the  following  degrees,  the  same  stages  of  development, 
by  which  on  the  continent  the  original  popular  assemblies  of 
the  Germani  were  transformed  into  the  later  assemblies  of  the 
optimates* 


*  According  to  the  testimony  of 
Tacitus  there  was  among  the  Germani 
a  time  durin-?  which  the  service  for 
the  array  and  duties  in  the  law  court 
were,  as  an  established  principle,  the 
same  for  every  freeman,  and  conse- 
quently the  deliberation  on  matters  of 
common  interest  was  participated  in 
by  all  the  freemen  under  equal  con- 
ditions. Among  the  ^mall  tribes  the 
great  judicial  assembly  naturally  be- 
came identical  with  tliis  deliberation 
on  common  matters.  But  this  condi- 
tion of  things  must  necessarily  change, 
so  soon  as  a  number  of  small  con- 
federations united  and  formed  a  larger 
community,  which  soon  began  to  occur 
in  consequence  of  common  warlike  ex- 
peditions and  common  defence  of  terri- 
tory. The  great  undertakings  of  the 
national  migrations  which  were  de- 
pendent upon  joint  operations  of  war 
on  a  very  large  scale,  must  have  been 
preceded  by  numerous  combinations 
forming  greater  confederacies.  As  a 
rule  these  greater  unions  were  based 
only  upon  the  recognition  of  a  common 
leader  in  war  and  upon  a  council  formed 
by  the  chieftains  of  the  individual 
tribes  for  the  time  being.    A  blending 
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together  of  the  snb-tribes  to  form  a 
common  legislative  assembly  was  for 
local  reasons  as  yet  impracticable,  and 
presupposed  a  closer  union  than  was 
aspired  to  anywhere.  Hence,  in  the 
whole  range  of  authentic  history  we 
find  only  a  single  mention  of  such  a 
joint  parliament  among  the  Saxons  on 
the  continent,  in  which  thirty-six  de- 
puties (twelve  each  from  Eastphalia. 
from  Engern,  and  from  Westphalia) 
took  part.  (Ex  Vita  S.  Lebuini  auctore 
Hucbaldo  Elnonensi.  Pertz,  ii.  361.) 
Among  the  Anglo-Saxons  a  republican 
assembly  of  delegates  of  such  a  descrip- 
tion could  not  originate  in  the  same 
manner.  Their  expeditions  in  search 
of  conquest  were  from  the  first  de- 
pendent upon  a  permanent  position 
accorded  to  the  minor  chieftains. 
Hence  the  early  origin  of  hereditary 
principalities,  which,  after  endless 
struggles,  submit  themselves  to  greater 
kings  and  after  Ecgberht  (821)  and 
Eadwartl  the  Elder  to  one  king,  under 
whom,  however,  the  special  National 
Assemblies  of  each  of  the  former 
separate  kingdoms  live  on  for  a  long 
time.  But  it  is  only  after  the  time  of 
Eadward  the  Elder  that  the  periodical 


98  Constitutional  History  of  England. 

(1)  The  oldest  form  of  the  popular  assembly  is  a  consequence 
of  the  fundamental  Germanic  idea  of  law  and  law-courts, 
according  to  which  the  mere  ordinances  of  the  magistrate 
could  not  alter  the  customary  law  established  by  tradition 
(i.e.  the  traditional  procedures  in  civil  and  criminal  law), 
being  as  they  were  rights  inherent  in  every  free-born  man. 
This  conception  and  the  constitution  of  the  tribunals  act  and 
react  upon  each  other ;  as  justice  is  dealt  by  free  fellow-men, 
no  despotic  command  from  without  can  compel  the  judges  to 
swerve  from  the  legal  usage.  To  ejBfect  a  change  in  the  lex 
terrse,  the  higher  authority  of  the  whole  people  must  be 
required  to  induce  the  judges  to  accept  the  new  law.  In  this 
sphere  the  German  regarded  those  in  authority  over  him 
merely  as  the  head  of  a  decreeing  assembly. 

(2)  This  original  basis  of  a  legislative  assembly  becomes 
modified,  shortly  after  the  settlement  of  the  tribes,  by  the 
influence  of  property.  The  regular  military  service,  as  well 
as  the  practice  of  judging  in  the  courts,  gradually  becomes 
concentrated  in  the  middle  and  upper  classes  of  landowners. 
As  the  result  of  their  usual  independent  activity  in  military 
and  legal  matters,  participation  is  confined  in  a  narrower  circle 
to  the  Witan,  the  boni,  probi,  legales  homines  as  they  are  termed 
in  the  Latin  ofiicial  language,  before  whom  the  smaller 
common  freemen  recede  into  the  position  of  mere  bystanders. 
It  is  the  habit  of  activity  in  details,  which  nourishes  the 
interest  and  establishes  a  higher  right  to  participate  in  action 
for  the  common  good.  Shortly  after  the  migration  of  nations 
popular  assemblies  even  of  smaller  tribes  appear  everywhere 
to  be  essentially  assemblies  of  the  "  boni  homines,''  who,  under 
various  national  appellations,  form  not  the  whole,  but  yet  the 
leading  element  of  the  assembly. 

(3)  With  the  union  of  the  smaller  tribes  (civitates)  into 
greater  confederacies  and  kingdoms  (such  as  Franks,  Goths, 
etc.),  the  general  popular  assemblies  altogether  cease.   Asscm- 

exiiitonco  of  united  piirliiimcntH  of  tlio      aro  fomul  mthor  ia  tho  monarchy  of 
Oplimatm  in  in  imy  nu  uNiirc  aiitlionti-       Uhurlctuugno. 
oakxl.    Tbu  aualugiuH  uiipiicubiu  hure 
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blies  of  such  a  description  would  for  geographical  and  econo- 
mical reasons,  owing  to  the  mode  of  communication  and 
travelling  in  those  days,  have  been  utterly  impracticable,  and, 
as  a  fact,  never  did  exist.  The  representation  of  the  collective 
people  by  the  "honi  homines"  was  accordingly  limited  to  a 
narrower  circle  of  "  meliores  sen  optinuites  terrse,"  who  included 
the  most  eminent  members  of  the  army,  the  Law  Courts  and 
the  Church. 

(4)  Hand  in  hand  with  the  ever  increasing  power  of  property, 
the  hereditary  family  kingship  comes  into  being,  as  the  head 
of  the  concilicum  optimatum  described  above.  But  to  the  king- 
ship falls  not  only  the  right  of  fixing  the  place  and  time  of  the 
Assembly,  but  also  that  of  its  inseparable  incident,  the  personal 
summons  of  the  meliores  terra.  In  this,  due  regard  was  paid 
both  to  ancestral  dignity  and  also  to  the  objects  of  deliberation 
on  military,  legal,  and  ecclesiastical  afifairs,  for  which  their 
ready  co-operation  was  essential.  The  popular  Assembly  has 
now  become  the  "  Consilium  Regis"  the  King,  the  "arbiter" 
as  to  the  persons  to  be  summoned ;  in  which  functions  the 
influence  of  those  who  were  customarily  summoned,  and 
the  effectual  result  of  the  deliberation,  materially  limited 
the  exercise  of  choice.  It  certainly  was  understood  that  be- 
yond the  circle  of  those  specially  summoned,  persons  residing 
in  the  neighbourhood,  and  when  the  militia  was  called  out, 
those  summoned  to  compose  it,  and  in  coronation  and  court 
festivities  a  still  larger  circle,  should  participate,  not  as 
equally  privileged  members  of  the  consilium,  but  merely  as 
"  bystanders."  Only  when  the  continuous  line  of  the  family 
kingship  was  broken,  or  when  the  kingship  showed  itself  in- 
capable, or  fell  into  dissension  owing  to  usurpation,  a  right 
of  wider  circles  to  join  in  deliberation  revived  as  a  reserved 
right  of  the  collective  people. 

Such  w^as  also  the  course  of  the  Anglo-Saxon  folk-motes ; 
after  the  union  into  larger  kingdoms  the  National  AssembUes 
(concilia)  are  gathered  round  the  person  of  the  King*  In  the 
smallest  kingdoms,  as  in  Kent,  the  ordinary  Law  Court 
AssembUes  remained  identical  with  the  popular  Assembly.     In 
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the  larger  kingdoms,  the  National  Assembly  could  only  include  a 
narrower  circle  of  "  meliores  terras.''  In  a  still  greater  measure 
was  this  the  case  after  the  union  of  the  so-called  Heptarchy. 
It  was  then  the  King's  right  not  merely  to  fix  the  place,  but 
to  personally  summon  the  "  optimates  terrse,"  according  to  the 
purpose  of  their  deliberation,  touching  common  war  opera- 
tions, common  institutions  or  changes  in  the  military  and 
legal  system,  or  in  the  Church.  Common  regulations  as  to 
the  militia  and  operations  of  war  were  necessarily  deliberated 
upon  with  the  leaders.  The  leadership  which  was  acquired 
by  ownership  of  land  is  now  lodged  in  the  great  Thanes,  who 
with  their  numerous  armed  retinues  form  the  active  army. 
The  legal  leadership  is  based  on  the  office  of  the  Ealdorman 
appointed  by  the  King  from  among  the  great  Thanes.  From 
this  point  of  view  the  Ealdormen  and  the  other  great  Thanes 
were  to  be  summoned  to  attend  the  National  Assembly,  as 
well  as  those  Thanes  who  had  been  appointed  to  command 
in  consequence  of  their  military  experience. 

Common  alterations  and  changes  in  the  lex  terra  and 
the  legal  system  were  necessarily  discussed  with  those  who 
habitually  presided  in  the  tribunals.  These  are  again,  the 
Ealdormen  appointed  by  the  King,  and  with  them  the  Shir- 
gerefas ;  the  great  Thanes  also,  apart  from  these  offices,  as 
having  special  courts  of  their  own  over  their  own  people. 
Since  the  diminished  influence  of  the  military  element  the 
legal  system  mainly  influenced  the  constitution,  and  the  term 
"  Witan "  {Juristor,  licchtskundige)  from  this  point  of  view 
is  regularly  used  to  denote  the  members  of  the  National 
Assembly. 

Upon  ecclesiastical  aff'airs  those  were  necessarily  consulted 
•whose  province  is  doctrine  and  the  cure  of  souls.  These  were 
the  Bishops  appointed  by  the  King,  and  when  great  monasteries 
sprang  up,  certain  abbots  with  them.  The  groat  landed  pro- 
perty of  the  Prelates  put  them  upon  an  equality  with  the 
great  Thanes,  and,  coupled  with  their  ecclesiastical  dignity, 
gave  them  the  first  place.  From  the  nature  of  its  organiza- 
tion the  Churoh  is  less  connected  with  the  individual  county 
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assemblies  than  with  the  central  national  assemblies,  where 
the  ecclesiastical  influence  becomes  concentrated,  and  the 
spiritual  and  temporal  estates  are  bound  together.  The 
hand  of  the  clergy  is  distinctly  visible  in  the  numerous  de- 
crees for  moderating  class -privileges.  Ecclesiastical  matters 
are  discussed  in  the  first  instance,  and  as  a  rule  exclusively, 
by  the  prelates.** 

These  premises  are  corroborated  by  all  the  accounts  touch- 
ing Anglo-Saxon  national  assemblies,  which  after  the  time  of 
Eadward  the  Elder  appear  in  great  numbers.  The  Witen- 
agemotes  are  formed  out  of  the  prominent  elements  in 
army,  court,  and  Church.  They  meet  from  time  to  time, 
to  settle  the  disputes  between  the  various  elements  in  the 
community,  and  to  discuss  and  enact  in  common  the  most 
important  measures  for  the  present  and  the  future.  The 
summoning  of  the  members  takes  place  by  royal  writ.  But 
as  an  acknowledged  capital  did  not  exist  for  the  customary 
place  of  assembly,  the  King  determines  such  place  of  meeting, 
varying  his  choice  extensively,  according  to  time  and  circum- 
stances— which  necessitate  a  call  by  express  summons.  As 
property  is  a  condition  of  all  the  chief  positions  in  the 
Commonwealth  (with  this  difference,  that  in  the  secular  con- 

*•  Tarticulars  as  to  147  Witenage-  putes  between  powerful  Thanes  and 

motes  from  the  year  698  to  10(50  are  prelates,  aud    pt>pular    grievances  of 

given  by  Kemble,  vol.  i.  pp.  207-230.  all  sorts,  esj  ecially  complaints  of  the 

Tlie  name  Witenagemote  is  a  conveu-  denial  of  justice.     The  Witenagemote 

tional  one.      In  the  reeonls  they  were  is  not  so  much  a  Court  of  Appeal  aa 

styled,  like  all  the  Saxon  Ltiw  Court  a    supplementary   resource    for    those 

Assemblies,  gemotes,  " Commune  conei-  who  were  unable  to  obtain  justice  in 

Hunt,  curia   magna,    assisa   gentralis,  the  county.    The  enacting  character 

phicitum  utiiversi  populi,  placituni  om-  of    the    Assembly    is    expressed    in 

Ilium  Uherorum  ft  homiimm,"  etc.     The  the  style : — "  (/na)  per  emnmuiie  eonei- 

subjects  for  deliberation  included,  as  Hum  tt  a$tietitum  oviuium  epitscoporum 

we  see  from  the  extant  Anglo-Saxon  et  pritieipum,  eomitum,  tt  omnium  sa- 

laws,  decrees  as  to  war  aud  i)eaee,  and  pit^ntum  tt  populorum   tolius   regni;" 

resolutions  as  to  the  legal  system,  but  ^^  Edgnrdu»  rex   consilio  sapientum;" 

especially  as  to  the  maintenance  of  the  '''^  »apiente»  consilio  regig  AtheUtani  in- 

peace,  aud  police  regulations.    In  addi-  ttituerunt^'  "  Rtx  Edmuudus  et  episcopi 

tion  to   these,  we  have   the   separate  tui  cum  sapientibus  const ituerunt."     its 

group  of  ecclesiastical  aftairs.     The  consent  is  expressly  mentioned  in  the 

recoriled  decrees  of  course  form  only  conclusion    of    ctmtracts,   summoning 

the  portion  which  appeared  to  be  of  the  army,  in  ecclesia^tical  ordinances, 

permanent  importance.      The  current  but  most  frequently  in  the  allodifica- 

business  iucluded  settlement  of  dis-  tion  of  Folklund. 
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stitution  property  leads  to  office,  and  in  the  ecclesiastical 
constitution  office  to  property),  a  representation  of  property 
is  also  inherent  in  the  Assembly ;  but  not  of  bare  possession, 
but  of  property  according  to  the  duties  it  performed  to  the 
State ;  of  property  in  proportion  as  it  effectually  fulfils  civil 
functions.  And  therefore  it  is  that  we  find  no  trace  of  elected 
members;  for  neither  in  the  army,  the  tribunals,  nor  the 
Church  is  the  principle  of  election,  in  the  modern  sense, 
applied.  No  trace  occurs  of  a  special  representation  of  the 
cities,  since  they  have  no  independent  existence,  either  for 
the  tribunals,  the  army,  or  the  Church,  but  are  absorbed  in  the 
county.  No  trace  is  visible  of  the  representation  of  manors  as 
such  ;  for  the  great  Thanes  actually  form  for  the  purpose  of 
the  militia  their  own  divisions,  and  in  the  legal  system  their 
own  manorial  courts ;  but  military  and  legal  duties  are  still 
legally  incumbent  upon  the  individual  under  Thanes.  Hence 
we  find  also  no  trace  of  a  recognized  hereditary  nobility, 
neither  a  higher  one  for  the  great  Thanes,  nor  a  lower  one 
for  the  other  Thanes  ;  but  an  actual  inheritance  of  property 
and  influence,  which  both  actually  and  in  the  common  per- 
ception must  begin  to  appear  like  a  "  bu-th  rank."  *** 

•♦*  As   to  the  component  parts  of  brought  with  them  a  numerous  train 

this   Witenagcmote,  the  signatures  of  of  Tlianes,  priests,  and   others.     The 

the  decret!H  which  have  been  preserved  ascendency  of  the   Bishops   and   tlie 

to  UB,  give  authentic  information.  They  great  Tlianes  silenced  the  voice  of  the 

begin  generally  with  the  names  of  the  freemen  and  the  retinue.     Only  whore 

royal   family  and   the   bishops;    then  anew  King  was  to  be  acknowledged, 

follow  those  of  some  principeg,  ducei*,  was  the  acdainat,ion  or  dissatisfaction 

and  court  officials,  i.e.  Eiihlormen,  and  of  the  bystanders  regarded  as  of  any 

other  great    Thaiu^s.   Then    those  of  moment,  and  this  was  a  rominiscenoo 

**  milite$,"  i.e.  Thanes,  thirty,  forty,  or  of   old   times.    An   elective  principle 

more  in  number,  who  have  received  a  exists    only    among    the    subordinate 

writ  of  summons.  Tiio  groat(!st  number  B]>lieres.     In  all  the  important  oitices, 

of  signatures   that  has  been  hitherto  on  the  one  side    tiie    needs   of  army, 

discovered  amounts  to  one  hundred  and  law  courts,  and  Church,  for  an  cxton- 

aix  ;  frequently  we  meet  with  numlHTS  sivo  political  syslem,  luive  established 

between  ninety  and  a  huiidre<l ;  and  the  principle   of  royal    appointments, 

more  frequently  sniidbr  numbers  occur  and  on  tlus  otiier  sidi^  tliu  HX'iul  law 

down  to  twenty  and  less;   in  conncc-  prevails,    which     niodilics    the    over- 

tion  with  which  we  must  particularly  weening  power  of  property  by  royal  ap- 

ubavrve  that  very  often  s|>ecial  assem-  pointinent,  without  wiiich  tiie  oilices, 

blioH  were  liolden  for  the  ancient  divi-  us  on  the  conliui>nt,  would  have  been 

•iona  of  the  kingdom.     Ah  in  the  oaae  a])propriiifted    to    th(!tnHelves    by    the 

of  the  county  nssemlilies   tht«ro   wore  magnates  on  account  of  their  property. 

•Im  byatandert.     The  "men"  of  the  The  judgment  of  I'aigravo  (vol.  i.  118) 

county  were  nearlv  always  prosout,  and  is  histori(!ally  correct. 
•till    more    regularly    the   maguatM 
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The  indefiniteness  of  these  conditions  and  the  intermingling 
of  later  institutions  has  attached  various  fictions  to  the  Saxon 
Witenagemote.  Sometimes  it  is  described  as  a  House  of 
Lords,  sometimes  as  a  House  of  Commons,  and  at  any  rate 
as  a  legislative  and  tax-granting  assembly.  As  a  matter  of 
fact,  it  was  neither  of  the  first  two,  nor  was  it,  again,  in  the 
later  sense  of  the  term,  a  tax-granting  body;  it  was  rather 
a  Consilium  Regis,  formed  out  of  the  leading  elements  in 
the  army,  in  the  law  court,  and  in  the  Church,  a  representa- 
tion, so  to  speak,  of  the  masses  of  property  according  as  they 
actually  fulfil  their  political  functions.  But  the  decided 
ascendency  of  the  great  Thanes  in  these  assemblies  is  un- 
mistakable, and  this  ascendency  compels  the  weaker  kings 
to  fill  the  great  offices  according  to  their  advice,  and  to  enact 
the  most  important  measures  according  to  their  counsel.  This 
appears  the  more  distinctly,  as  with  the  decay  of  the  common 
military  array,  the  armed  force  becomes  concentrated  in  the 
great  Thanes  and  their  skilled  soldiery.  The  counterpoise 
which  the  ecclesiastical  constitution  at  first  afiforded,  after- 
wards loses  its  power.  Especially  after  the  conversion  of  the 
Danes  to  Christianity,  the  prelates'  sees  pass  even  more  com- 
pletely to  members  of  the  same  distinguished  families,  which 
on  the  secular  side  of  the  State  dominate  as  great  Thanes. 
Persons  and  tendencies  became  on  both  sides  more  homo- 
geneous. In  the  aimless  confusion  of  the  political  system 
under  .Ethelred,  this  aristocratic  character  of  the  constitution 
becomes  established  ;  under  Cnut  it  is  an  accompUshed  fact ; 
under  E  ad  ward  the  Confessor  the  highest  dignity  in  the  realm 
is  but  a  shadow  kingship. 
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CHAPTEK  VII. 

®i)e  Bfcag  anti  jpall  of  tfte  ^nglo-^axon  Hmgljom. 

State  and  Church  should  knit  together  -what  society  sepa- 
rates. The  vital  strength  of  a  political  system  is  there- 
fore to  be  measured  according  to  the  antipathies  which  it  has 
been  able  to  surmount.  These  were  in  England  less  antago- 
nistic than  those  which  the  dangerous  soil  of  the  Eoman 
provinces  presented  to  the  Germanic  settlers  :  yet  the  Saxons, 
Angles,  and  Jutes,  had  also  to  struggle  on  the  British  Isle 
with  considerable  national,  social,  and  ecclesiastical  discord- 
ances, over  which  at  last  they  were  unable  to  gain  the 
mastery. 

I.  As  a  national  antipatj^p  that  of  the  Keltic-British  element 
was  first  to  be  overcome.  The  barbarous  warfare  of  the  early 
centuries  had  partially  annihilated  the  Eomanized  Britons, 
partially  ousted  and  driven  them  back,  but  to  some  extent 
had  also  incorporated  them.  The  haughty  conquerors  now 
called  them  "the  strangers,"  "waelen."  The  formation  of 
the  English  language,  in  which  many  words  relating  to 
domestic  life  and  the  occupations  of  women  are  of  British 
origin,  proves  that  the  Saxon  settlers  also  took  to  themselves 
native  women  for  wives,  without  giving  up  their  own  stronger 
tribal  peculiarities;  a  certain  number  of  the  Britons  were 
also  kept  as  servants.  "Where  the  Germanic  settlements  were 
only  partially  able  to  people  the  district,  even  British  land- 
owners remained  in  possession  of  their  peasant  farms,  or  at 
least  retained  a  holding  on  granted  land.  The  incorporation 
of  British  provinces  in  the  Christian  times  was  brought  about 
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generally  under  better  conditions.  Later  times  recognized 
even  a  higher  class-privilege  in  the  case  of  "  waelen "  pos- 
sessing five  hides  of  land.  Christianity,  and  a  life  led  side 
by  side  for  centuries,  triumphed  over  national  animosity.  A 
consequence  of  this  intermingling,  however,  was  that  in  the 
great  province  of  Mercia,  the  Germanic  nationality  could 
not  form  its  political  system  with  the  same  uniformity  and 
durability  as  elsewhere. 

A  further  antipathy  arose  from  the  tribal  diversities  existing 
among  the  Germanic  settlers  themselves.  Angles,  Saxons, 
and  Jutes  originally  hardly  differed  in  their  language,  their 
law,  and  their  customs.  But  the  contrasts  became  somewhat 
more  sharply  defined,  after  the  individual  chieftains  with  their 
followers  and  soldiery  had  formed  small  states  upon  their 
own  possessions.  For  more  than  two  centuries  the  so-called 
Heptarchy  displays  a  picture  of  a  struggle  full  of  vicissitudes, 
in  which  the  chronicles  mention  not  less  than  a  hundred 
battles  and  campaigns ;  in  consequence  of  which  the  more 
peaceable  small  states  became  subject  to  the  three  larger  and 
more  warlike  ones.  It  was  highly  important  in  this  crisis 
that  as  early  as  the  end  of  the  seventh  century,  the  larger  | 
portion  of  the  Anglo-Saxon  Church  should  have  become  1 
united  under  Archbishop  Theodore.  After  the  ecclesiastical 
unity  had  worked  powerfully  for  a  century  and  a  half,  and 
prepared  the  way  for  political  unity,  the  country,  at  all  events 
as  far  as  the  Humber,  is  united  under  the  supreme  sovereignty 
of  Ecgberht  (827).  The  common  calamity  of  the  Danish 
wars,  and  the  common  deliverance  by  ^Elfred,  completed  the 
internal  blending  of  the  peoples.  The  brilliant  reign  of 
iEthelstan  shows  us  the  old  tribal  diversities  truly  removed  : 
the  differences  of  the  Heptarchy  have  ceased  to  exist.  After 
Eadward  the  Elder,  the  union  of  the  formerly  separate 
National  Assemblies  has  been  successfully  achieved. 

But  meanwhile  a  new  antipathy  had  arisen  through  the  k 
invasions  of  the  Danish  and  Norwegian  pirates,  who,  with  ever 
larger  armies,  succeeded,  after  endless  ravagings,  in  becoming  1 
masters  of  the  country  about  the  year  878.     The  southern 
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portion  of  the  kingdom,  it  is  true,  rouses  itself  under  Alfred 
to  victorious  struggles.  But  the  hard-won  peace  between 
iElfred  and  Guthrun  leads  only  to  a  division  of  the  kingdom, 
in  which  Norfolk,  Suffolk,  Cambridge,  Ely,  a  part  of  Bedford, 
and  great  districts  in  Mercia  subject  to  Wessex,  were  given 
over  to  the  Danes.  A  relatively  small  number  of  the  foreign 
warriors  sought  to  establish  themselves  here  in  the  military 
settlement  of  the  "five  Danish  burgs,"  Lincoln,  Nottingham, 
Derby,  Leicester,  and  Stamford,  with  which  were  at  times 
reckoned  York  and  Chester.  In  other  districts  the  more 
scattered  invaders  took  possession  wherever  possible  of  the 
greater  estates.  As  usual,  the  proprietary  class  was  espe- 
cially affected  by  the  conquest.  Still  on  the  whole  this  first 
stratum  of  Danish  settlement  showed  itself  so  unstable,  that 
before  the  death  of  Eadgar  the  dynasty  of  the  Cerdics  had 
again  become  lords  of  the  Danish  provinces.  The  influence 
of  peaceful  settlement,  marriage,  and  above  all,  the  unceasing 
/  labours  of  the  Church  in  this  the  prime  of  the  Anglo-Saxon 
'  kingdom,  effected,  except  in  a  few  places,  an  assimilation  of 
the  Danish  element.  The  independent  confederation  of  the 
Danish  cities  was  again  dissolved  after  the  subjection  of 
Leicester  and  York  (918).  But  under  iEthelred  the  Unready 
there  was  a  second  period  of  invasion  by  Danes,  who 
were  superior  both  in  importance  and  civilization  to  the 
rude  hordes  of  the  earlier  epoch.  The  result  of  varying 
engagements  leads  (1016)  to  a  division  of  the  kingdom 
between  Eadmund  Ironside  and  Cnut,  in  which  the  northern 
portion  of  the  country  is  abandoned  to  the  Danes.  After  the 
murder  of  Eadmund  the  southern  portion  also  submits  to  the 
powerful  Danish  king,  not  indeed  as  to  a  conqueror,  but  as 
to  "  one  chosen "  by  the  Witan  to  be  head  of  the  whole 
kingdom.  The  quarter  of  a  century  of  this  Danish  dynasty 
certainly  loft  behind  it  weighty  consequences.  Though  the 
total  number  of  the  northern  invaders  did  not  perhaps  amount 
to  one-tenth  of  the  whole  population  of  the  country,  yet  a 
deeply  rooted  dis-union  had  arisen  in  the  leading  class,  a  dis- 
union which  was  all  the  more  fatal  in  its  consequences,  as  Cnut 
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knew  no  other  means  of  consolidating  his  rule,  than  by  mur- 
dering, banishing,  and  supplanting  the  popular  old  families. 
The  great  assembly  of  the  Witan  of  the  kingdom  exhibits 
from  that  time  forward  a  curious  mixture  of  Danish  great 
Thanes  with  Saxon  Lords  and  Prelates,  whose  respective 
ideas  and  interests,  although  not  described  by  the  laconic  his- 
torians of  the  times,  can  be  gathered  from  the  events  of  the 
period.  This  internal  disunion  divided  the  old  mother  country 
of  the  dynasty  of  Wessex  less  than  the  rest ;  but  the  great 
territory  of  Mercia,  owing  to  its  always  mixed  population, 
and  to  the  Anglo-Danish  Thaneship,  became  a  region  upon 
which  no  reliance  was  to  be  placed  in  times  of  serious  danger. 
Things  were  worst  in  the  northern  districts,  in  which  there 
was  an  almost  undistinguishable  blending  of  tribes  which 
might  easily  lead  ambitious  governors  to  declare  themselves 
independent.  Under  Eadward  the  Confessor  the  prominent 
Danish  element,  coupled  with  the  opposition  against  the 
hierarchical  tendency  of  the  Church,  appears  in  the  family 
of  Earl  Godwine,  which,  being  in  possession  of  the  great 
governorships,  had  now  reduced  the  kingship  to  a  mere 
shadow  of  sovereignty.  (1)     The  antipathy  of  the  nationalities, 

(1)  The  antipathy  of  the  natioiialitiea  85-103.  lu  the  Anslo-Saxon  statutes, 
is  primarily  depemlent  upon  the  con-  the  traces  of  it  are  hanlly  discernible, 
tinuauce  of  the  British-Keltic  national  The  tribal  contrast  in  the  kingdom  of 
element  (Lappenberg,  i.  122,  et  geq.,  the  Anglo-Saxons  and  Danes  appears 
104  geq).  A  statistical  proof  of  tlie  of  no  great  im|>ortance  in  the  treaty 
strengtti  of  the  Keltic  ekment  is  no-  between  Eadward  and  Guthrun  (Edw. 
where  to  be  found.  In  the  language,  it  G.  3,  6-9).  In  Cnut's  day  a  dif- 
in  which  Whitaker  considers  that  ferent  fine  is  mentioned  for  the 
there  are  still  three  thousand  words  of  "  triiwda  nece»»ita»"  Cn.  ii.  65  ;  for 
British  origin,  it  is  evident  that  the  denial  of  justice,  Cn.  ii.  15,  sec.  i. ;  for 
numerous  Gaelic  words  relating  to  UCuamon,  Cn.  ii.  62 ;  dirterences  ex- 
domestic  life  and  small  domestic  occu-  isted  in  the  royal  privileges,  Cn.  ii.  15; 
pations,  point  to  marriage  with  British  and  in  the  purgation  fr.<m  a(*cu8atioa 
women,  or  to  British  domestic  servants.  of  treason  against  the  king,  .^thlr.  xi. 
In  general  it  was  the  western  counties,  37 ;  for  security  in  the  case  of  thefts, 
towards  the  borders  of  Wales,  which  Wilh.  i.  3.  sec.  3 ;  i.  21,  sec.  2.  Already 
showed  an  intermixture  with  the  Keltic  in  the  earlier  Danish  period  Eadgar 
element.  It  is  especially  prominent  in  had  secured  to  the  Danes  the  preser- 
the  counties  of  Dorset,  Somerset,  Wilts,  ration  of  their  law  (Edg.  iv.  12,  13). 
and  Devon,  which  .illfred  the  Great  In  still  greater  measure  was  this  the 
was  the  first  U^  incorporate,  and  also  case  in  the  second  period ;  notably  in 
in  Cumberland.  The  tribal  diversities  Cunt's  reign,  in  which  a  Dane  law 
of  the  Angles,  Saxons,  and  Jutes,  are  "  Danelage,"  as  a  collective  expression 
exhaustively  treated  by  Lappeuberg,  i.  for  certain  special  legal  maxims  (Pro- 
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however,  became  alike  injurious  to  both  dynasty  and  kingdom, 
when  it  coincided  with  another  disintegrating  force. 

II.  This  was  the  social  contrast  of  the  propertied  classes, 
which  for  centuries  had  been  undermining  the  Anglo-Saxon 
commonwealth  in  its  very  foundations.  In  many  districts  the 
first  settlement  had  laid  the  foundation  of  a  free  peasantry  in 
a  comparatively  weak  manner.  The  customary  forms  of  the 
military  and  judicial  system,  under  the  feuds  of  the  Heptarchy 
had,  in  almost  equal  degrees,  contributed  to  the  degradation 
of  the  smaller  landowners.  Ecgberht's  kingdom  was  already  in 
great  districts  entirely  portioned  out  into  estates  and  manorial 
possessions.  The  great  misery  which  both  epochs  of  the 
Danish  invasion  spread  over  the  country  brought  about  the 
almost  universal  ruin  of  the  small  freeholds  which  then 
existed,  the  result  of  which  was  seen  in  Cnut's  laws  and 
manorial  grants.  The  strength  of  the  freedom  of  the  common 
people,  the  self-respect  and  the  martial  excellence  of  the 
Anglo-Saxon  Ceorl,  diminished  from  century  to  century,  in 
spite  of  the  guardian  power  which  the  King  wielded.  Even 
the  prosperous  times  of  the  monarchy  only  delayed  but  did 

vincial  law)  is  distinguished  from  the  population  called  them  "  Danes,"  from 
"  West  Saxenalage,"  and  from  the  the  nearest  coast  from  which  they 
"  Merchenalage."  That  these  were  not  sailed,  without  inquiring  concerning 
thoroughly  different  systema  of  the  tlie  more  distant  lands  from  which  tliey 
whole  Civil  Law  is  proved  by  state-  started.  Were  all  the  formations  of 
mcnts  as  to  the  real  meaning  of  these  words  and  syllables,  which  in  proper 
differences.  A  further  tribal  affinity  names  and  names  of  places  are  quite 
between  the  invaders  from  the  Scandi-  as  much  "Anglish"  as  "Danish,"  to 
navian  lands  and  the  Angles  and  Jutes  be  taken  as  evidence  of  Dunihili  origin, 
of  the  first  settlement,  existed  from  quite  iudf  of  England  could  bo  de- 
tho  very  first.  In  later  times  this  scribed  as  Danish,  and  the  Anglo- 
question  has  become  the  subject  of  a  Huxon  element  roi)rertented  as  the 
party  controversy,  in  which  an  altemj)t  declining  and  subtudinato  one.  (^Cf. 
was  made  to  prove  that  the  Germanic  contra:  Donaldson,  "English  Etlino- 
foundatiou  ot  England  was  not  attri-  graphy,"  Cambritlgo  Essays,  IHSG.) 
butuble  to  the  Angles  and  Saxons  (i.e.  The  Danish  element  certainly  prepon- 
tljo  former  inhabitants  of  Bchleswig-  derated  in  Norfolk  and  Sullblk,  and 
IIolNteiii),  but  to  the  Danes  and  Den-  along  the  coast  lino  between  the 
mark  (E.  1.  II.  Worsaao  "An  account  HuiuImt  and  the  Forth;  it  may  divide 
of  the  Danes  and  Norwegians  in  Eng-  the  north  and  north-west  fairly  equally 
land,"  1K52).  The  Norsemen  who  from  with  the  Anj;lo-Saxon.  The  eomi)uta- 
the  eighth  t(»  the  eleventh  century  dis-  tion  which  gives  the  number  of  the 
nuietid  Euro|>e  are  hr)rdeH  of  the  great  Norst'men  wiio  stayed  in  the  country 
Teutonic  family,  who,  coming  from  at  two  hundred  thousand,  is  probably 
Norway,  Denmark,  and  Hwedi^n,  in-  rather  too  high  than  too  low. 
fettod Uio couliucut.   The Anglobaxon 
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not  prevent  this  process  of  dissolution.  As  yet  no  civic  and 
industrial  life  was  able  to  develop  itself,  to  raise  the  ancient 
freedom  to  new  strength  and  new  honour  upon  the  foundation 
of  new  modes  of  property.  No  new  principle  of  military 
service  had  been  discovered,  which  should  prevent  it  from 
exercising  a  destructive  influence  upon  the  smaller  landowners. 
Thorough  reforms,  such  as  the  Carlovingian  laws  attempted, 
appeared  in  England  less  urgent,  because  its  insular  position 
continually  induced  carelessness.  The  mild  sway  of  the  royal 
race  of  Cerdic,  under  the  advice  of  their  spiritual  and  secular 
Thanes,  was  ever  averse  to  violent  aggression,  and  only  cared 
for  a  well  ordered  administration,  without  touching  the  legal 
basis  of  the  military  system,  viz.  vassalage  and  a  popular 
army.  Cnut's  energetic  nature  preferred,  when  in  peril,  to 
rely  for  the  support  of  the  royal  throne  upon  a  mercenary 
guild  of  three  thousand  Huscarls,  which  could  find  no  per- 
manence among  the  popular  customs,  the  conditions  of  pro- 
perty, and  the  finances  of  the  time.  The  militia,  however, 
continued  in  its  wonted  groove.  Cnut  had  also  found  it  advis- 
able to  conclude  a  peace  with  the  Church.  In  like  manner 
he  allowed  the  accumulation  of  landed  property  to  go  on 
without  interruption.  Like  a  meteor,  therefore,  the  pheno- 
menon of  the  powerful  Norse  king  passed  by,  without  solving 
any  one  of  the  problems  of  this  political  government.  Still 
less  capable  of  such  a  task  was  the  weak  rule  of  the  last  heir 
of  the  old  royal  house  of  Wessex.  (2)  Under  the  feeble  rule 
of  E  ad  ward  a  third  antipathetic  force  comes  into  great  pro- 

(2)  For  the  social  forces  opposed  to  iug  public  needs.     The  same  picture 

the    constitution    I    must    refer    my  is  drawn  by  Lappenberg,  i.  460 ;  ef.  also 

readers  to  the  picture  given  in  cap.  iii.  Stubbs,  Const.  Hist,  i.  211.     "  The  co- 

of  the  loctil  Ittud  distribution.     This  hesion  of   the  nation  was  greatest  in 

was  the  primary  evil  which  the  Anglo-  the  lowest  ranges.      Famiiy,  township, 

Saxon  State,  in  spite  of   its  numerous  hundred,  county  held  together  when 

excellent  supports,  could  not  hope  to  Ealdorman  was  struggling  with  Ealdor- 

eradicate  (rt</e  Kemble,  i.  252).     Wil-  man,  and  the  King  was  left  in  isolated 

liamofMalniesbury  says  of  the  national  dignity.     Kent,  Devonshire,  Northum- 

assemblies  of  this  time,  that  as  often  bria  had  a  corporate  life  which  Eng- 

as  the  Eorls  assembleil  in  council,  the  lauil  had  not,  or  which  she  could  not 

one  chose  this  and  the  other  that  topic;  bring  to  action  in  the  greatest  emer- 

they  were  seldom  agreed  in  any  good  gencies.  The  Witenagemote  represented 

opinion ;   they  deliberated   more  con-  the  wisdom,  but  concentrated  neither 

cerning  domestic  treaaon  than  concern-  the  power  nor  the  will,  of  the  nation." 
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minence,  the  way  for  which  was  prepared  in  the  course  of 
the  preceding  generations. 

III.  This  was  the  opposition  of  the  cccIcsiastical  to  X\^t  ropal 
power.  From  the  earhest  times  the  Church  had  been  the 
reconciling  element  among  national  antipathies;  she  had 
helped  the  triumph  over  the  smaller  dynastic  states ;  she 
had  shown  herself  in  the  early  Danish  times  once  more  as  the 
reconciling  polity-creating  power.  But  the  Church  could 
never  have  attained  to  this  powerful  position,  except  upon  the 
broad  basis  of  landed  property ;  this  property  to  the  extent 
of  about  one-third  in  the  kingdom  was,  in  the  later  Anglo- 
Saxon  times,  in  her  hands.  Her  higher  tasks  were  thence- 
forth entangled  with  interests  of  property,  which  in  two 
directions  opposed  the  demands  of  the  State.  First  of  all, 
the  Church  was  the  chief  impediment  in  the  way  of  changes 
in  the  military  system,  which  were  every  day  more  urgently 
needed,  for  she  absorbed  through  her  expansion  the  posses- 
sions of  the  State  in  the  Folkland,  and  so  deprived  the  sove- 
reign of  the  means  of  keeping  on  foot  the  requisite  number 
of  skilled  warriors ;  this  was  admitted  by  Baeda  even  in  his 
time.  The  modest  share  borne  by  the  Church  in  the  decayed 
militia  was  not  sufficient;  there  was  needed  besides  for  the 
miUtary  requirements  of  the  day  a  very  great  increase  in 
the  numbers  of  the  Thanes.  But  the  powerful  interest  of  the 
Church  was  antagonistic  to  any  fresh  distribution  of  the  mili- 
tary burdens ;  for  every  firm  and  more  just  distribution  on 
the  landed  property  affected  first  of  all  the  possessions  of  the 
clergy,  who  were  little  inclined  to  make  sacrifices  for  such 
ends,  and  still  less  to  allow  a  secularization  of  Church  lands. 
And  yet  no  permanent  military  constitution  was  possible  with- 
out serious  demands  upon  Church  property.  It  would  have 
required  a  violent  reformer  to  beat  down  the  opposition  the 
spiritual  Witan  would  make  to  such  changes  ;  in  short,  the 
monarchy  in  this  critical  century  lacked  its  Pepin  or  Charles 
Martel. — In  another  direction,  the  Church  assisted  still  further 
the  expansion  of  "  landlordism  "  in  the  legal  system.  Being 
herself  in  possesBion  of  privileged  lordships  and  estates,  she 
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contrived  to  gain  before  all  else  an  extension  of  the  power  of 
private  jurisdiction ;  and  in  conjunction  with  the  secular  mag- 
nates she  thrust  down  the  free  people  deeper  and  deeper  into 
the  condition  of  a  dependent  tenantry.  The  entry  of  the  most 
noble  classes  into  the  Church  had  been  a  blessing  in  those 
times,  during  which  she  had  to  accomplish,  in  the  face  of 
violent  selfishness,  the  great  task  of  educating  the  people. 
But  after  she  had  herself  become  the  greatest  propertied 
power,  and  especially  after  Danish  times,  she  appears  ever 
more  deeply  bound  up  with  the  interests  and  the  dissensions 
of  the  order  of  Thanes,  in  whose  factions  she  took  part  in  a 
very  worldly  manner.  This  worldly  mindedness  is  indeed 
opposed  in  the  Church  by  a  strong  ascetic  tendency.  But  this 
new  tendency  is  a  Romanizing  one,  which  finds  its  ideal  head 
in  Rome,  and  in  the  struggle  between  Dunstan  and  Eadwig 
does  not  shrink  from  humbling  the  power  of  the  King.  The 
Church,  in  the  reigns  of  Eadgar  and  Cnut,  had  become  already 
a  buttress  of  the  temporal  power.  Romish  views  and  Romish 
proclivities,  the  traditions  of  the  Roman  empire  and  a  capital 
of  the  world,  the  legislation  of  the  emperors  and  the  popes, 
have  all  become  part  and  parcel  of  the  aims  of  the  Anglo- 
Saxon  clergy — aims  which,  from  personal  inclinations,  Ead- 
ward  the  Confessor  was  only  too  ready  to  further.  About  the 
middle  of  the  eleventh  century  all  these  hostile  elements  in 
the  State  presented  themselves  in  such  a  combination  that  a 
strong  will  alone  would  have  been  able  to  cope  with  them. 
The  reign  of  iElfred  the  Great  and  his  immediate  successors 
had  pointed  out  in  all  departments  the  direction  reforms  must 
take  in  order  to  restore  to  the  State  its  waning  power.  But 
the  dynasty  of  Cerdic  was  not  destined  to  remain  the  creative 
power  in  England  beyond  the  single  century  of  its  glory. 
Whilst  want  of  public  spirit,  disputes,  and  open  violence  were 
conspicuous  at  all  points,  the  Anglo-Saxons  in  this  critical 
period  experienced  the  misfortune  of  having  a  personally 
incapable  royal  family.  The  settlement  of  the  warlike  Danish 
Thanes  had  severed  the  ties  which  once  bound  the  Anglo- 
Saxon  magnates  to  the  royal  house.    Beside  them  stands  a 
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powerful  and  intriguing  band  of  Prelates,  who,  associated  with 
the  families  and  proprietary  interests  of  the  nobles,  are  bent 
on  the  consolidation  of  their  own  power  internally,  and  the 
insuring  of  their  own  privileges,  whilst  externally  they  aim  at 
extending  the  sphere  of  their  power,  partly  by  a  closer  union 
with  Eome,  and  partly  by  an  alliance  with  the  Norman  duke. 
With  the  decay  of  the  old  county  constitution,  with  the  ever 
stronger  oppression  and  deeper  humiliation  of  the  freemen, 
national  feeUng  and  national  strength  sink  down,  and  the 
country  is  prepared  for  becoming  the  prey  of  the  foreign 
conqueror.  It  is  always  the  military  constitution  which  is  the 
weakest  point  in  this  organization  of  the  Anglo-Saxon  State, 
a  weakness  which  shows  itself  in  the  fact  that  the  united 
kingdom  could  never  entirely  obtain  the  mastery  over  its 
British  and  Scotch  neighbours  on  the  borders.  All  the  good 
institutions  fall  into  decay,  the  burghs  and  strongholds  are 
neglected,  and  the  soldiers'  guild  of  Cnut  is  soon  dissolved. 
A  few  decades  of  peace,  and  the  non-appearance  of  any  foreign 
foe,  appear  sufficient  to  cause  a  relapse  into  the  old  state  of 
carelessness  in  which  men's  minds  are  only  occupied  with  the 
struggles  of  the  nobles,  and  with  the  Church.  From  Church 
and  State  harmony  and  self-dependence  have  disappeared.  (3) 

(3)  As    to    the   ecclesiastical   anti-  love   to  describe  the  rough  national 

pathies  of  lnt<'r  times,  cf.  Chapter  V.,  manners,  the  drunkenness  and  coarse 

Note  •*.    Under  King  Eadjiar  internal  debauchery  of  the   nation.     Endward 

Eeace  and  order  are  certainly  restored,  tries  to  escape  from  the  secular  high 

ut  this  is  apparently  due  to  the  fact  life  of  his  times   into  quiet  monastic 

that  Archbiiihop  Dunstan  rules  in  the  rest;    but   there    again   the    national 

King's  name.     During  the  long  miser-  Anglo-Saxon  feeling  of  the  clergy  in 

able  period  of  i'Ethtlred  II.  the  prelates  their  deviation  from  tlic  Roman  Church 

in  general  appear  devoid  of  character  annoys  him.     Ho  is  a  foreigner  in  his 

and  untrustworthy.     In  the  statutes  of  muinier  of  life,  and  ho  surrounds  him- 

theso   times   the    moral    condition    is  self  with  tlie  friends  of  his  youth,  and 

Tifliblo  in  the  Hcrious  warnings  which  with  French  chapliiins,  whom  he  makes 

are  espc^cially  addressed  to  the  clergy  Ilishops.  The  court-langiiugo  is  already 

(^]thlr.  V.  4.  Mq.  ;  iv.  2;  Cn.  i.  G,  'J()).  Frankish.     Frankisli  body  guards  and 

In  Kadward  theConfi'HHor,  as  well  as  in  FraiikiNli  geri-fas  of  the  burghs  at  last 

Go<lwine  and  his  military  d(  piudents,  drivo   the    DaniHh    Thanes   into   open 

are  emliodied  two  great  eontrasts  in  the  opiMisilion,  which  ends  with  the  victory 

life  of  the  later  Anglo-Saxon  pitriod.  of  (iodwine;  and  the  King  is  henceforth 

The  King,  educated  in  exile  u|M)n  the  plac*;d  uinh'r  (he  guardianship  of  the 

■r)ll  of  France,  is  disgUHted  with  the  secular    magnates.      According    to    a 

drinking  ImiuIm  and  manners  of  tint  An-  cre<lible   record,  in  his  lust  hour  the 

glo-Dunish  inagnatim;  and  the  clerical  childless      lOadward     appointed      liis 

ebtoniolvri  with  their  Norman  leaningH  brother-in-law  Harold   to  bo  his  sue- 
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Dismal  indeed  as  the  picture  of  the  last  generation  appears 
to  an  historian,  yet  out  of  the  confusion  of  this  epoch  two 
bright  features  gleam  forth,  features  which  the  changes 
wrought  by  time  have  not  been  able  to  eflace.  The  first  is 
the  preservation  of  the  Germanic  judicial  system  which  still 
surrounded  personal  freedom  with  protecting  barriers.  Judg- 
ment delivered  by  peers  (pares)  and  the  forms  of  compurgation 
might  fail  the  weak  man  as  against  the  powerful  man ;  but 
they  remained  a  strong  bulwark  against  the  arbitrary  action 
of  royal  and  manorial  magistrates.  Even  in  the  beginning 
of  its  decay  the  Anglo-Saxon  judicial  procedure  still  gave  the 
impression  of  a  fair  trial ;  accordingly  it  was  for  this  reason 
that  the  fundamental  principle  of  "trial  by  peers  "was  ever 
jealously  clung  to  by  the  heavily  burthened  ceorl,  as  the  point 
which  alone  lends  value  to  the  legal  conception  of  freedom. 
Even  in  the  greater  lords'  courts  the  old  onlo  judicioriun 
appears  to  have  kept  its  place.  A  formal  court  assembly  of 
the  soccagers  (theningmanna  gemot)  is  indeed  mentioned  in 
the  case  of  royal  soccagers  (Cod.  Dipl.  1258).  The  feelings  of 
the  Anglo-Saxon  Thanes  did  not  incline  towards  arbitrariness 
and  severity,  and  the  later  accounts  show  us  at  least  that  in 
the  private  courts  a  regular  practice  had  become  formed,  as 

oessor.     But  Norman  writers  suppress  Thanea  and  people,  still  held  togeUier 

or  deny   tliis   decisive   I'act.     On   the  more  than  elsewhere.    When  the  great 

other  side  a  former  verbal  promise  is  army  of  tlie  Norman  duke  had  already 

«luoted,  wliich  Kadward  is  supposed  to  set  foot  upon  Enj^lish  soil,  tlie  military 

have  given  in  favour  of  the  Norman  array    of    Mercia,    and    the    greater 

Duke  William,  and  which  Harold  is  number  of  the  secular  magnates  still 

said  to  have  acknowlcgeil  with  weighty  held  aloof  from  the  conflict  in  faithless 

oaths,  when  he  found  himself  by  chance  neutrality.      The    decisive    battle    of 

in   the   power   of  the   Norman   duke.  Hastings  (Senlac)  was  only  a  struggle 

The  latter  part  of  Eadward's  reign  is  a  made  by  the  peasant  army  of  Wessex, 

network  of  intrigues  within  the  oli-  with    numerous    followers    and    mer- 

garchy,  among  which  a  portion  of  the  cenaries.      The    men     of    Kent,    the 

high  born  clergy  alreiidy  regarded  with  national  army,  in  the  consciousness  of 

hope  the  Norman  duke  and  the  new  lighting    for    the   national    existence, 

Frankish   culture.     A  number  of  the  struggled    with     a    persistence    and 

spiritual  lords  had  long  since  turned  to  bravery  which  seem  to  show  that  with 

the  rising  sun,  and  prepared  for  the  all  the  dissensions  and  degeneracy  of 

open  espousal  of  the  Conquert)r*s  cause.  the   ruling  classes,   the  heart   of  the 

In  the  decisive  struggle  for  the  national  Saxon  people  generally  was  healthy, 

existence  of  the  realm,  Harold  found  A    striking  picture    of   this  decisive 

himself    almost    entirely     dependent  struggle  is  given  by  Freeman  ("  Nor- 

upon  the  strength  of  the  old  kingdom  man  Conquest,"  iii.  450-50"). 
of  Wessex,  in  which  State  and  Church, 

VOL.  I.  I 
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well  as  a  manorial  system,  which  differed  according  to  the 
locality.  The  confederate  element  in  the  tithings,  and  in  the 
various  voluntary  unions  or  guilds  into  which  the  inhabitants 
round  the  burghs  entered,  preserved  some  vigour  to  the  institu- 
tion for  maintaining  the  public  peace.  The  second  permanent 
legacy  was  the  development  of  family  life  and  of  the  character 
of  the  people  by  the  national  Church.  It  is  true,  that  in  no 
other  European  country  had  the  conversion  to  Christianity  left 
behind  it  such  deeply  rooted  and  enduring  effects  as  here. 
This  fact  is  only  apparently  concealed  by  the  later  attitude  of 
the  superior  clergy,  and  by  the  faithlessness  of  Danish  Thanes, 
in  whom  the  new  Christian  dogmas  had  not  yet  overcome  the 
old  spirit  of  Odin-worship.  But  so  far  as  the  Christian 
element  was  permanently  blended  with  the  national  Anglo- 
Saxon,  there  was  manifest  in  high  and  low  a  moral  core  of 
benevolence,  truth,  and  faith,  which  found  expression  in  the 
mild  sway  of  the  Anglo-Saxon  lords  as  contrasted  with  the 
rule  of  their  greedy  successors.  On  these  foundations  it  was 
possible  to  build  up  afresh  a  vigorous  monarchical  system. 
But  what  the  weak  and  expiring  dynasty  of  the  Cerdics  was 
unable  to  compass  was,  through  the  dispensation  of  Pro- 
vidence, to  be  vouchsafed  to  this  country  by  the  hand  of  a 
foreign  conqueror. 


(  11^^  ) 


SECOND    PERIOD. 
THE  ANGLO-NORMAN  FEUDAL  STATE. 


CHAPTER  VIII. 
^fjE  ^roptttn  13ascs  of  t^f  Xormnn  Jpcutial  ^tatt.* 


William  I.,  lOGG-1087 
William  II.,  1087-1100 
Hexky  I.,  1100-1135 
Stepuen, 1135-1154 


HexryII.,  1154-1189 
Richard  I.,  1189-1199 
John,  1199-1216 
Hestry  IU.,  1216-1272 


With  this  period  State  and  society  enter  into  new  relations. 
The  Anglo-Saxon  Commonwealth  appears  suddenly  invaded 
by  a    conquest,  by  the  thrusting  in   of  a  tribe   originally 


*  From  the  sources  and  literature  I 
may  specially  mentiou — (1)  (a)  The 
so-called  **  Leges  et  consuetudines  quas 
Wilhehnus  rex  post  adquisitionemAnglix 
omnl  popnJo  Anglorum  concessit  teiutn- 
das,"  for  the  most  part  not  new  de- 
crees, but  Anglo-Saxon  law,  in  so  far 
as  it  was  recoguizod  by  the  Conqueror 
(with  certain  additions,  for  example, 
c.  22,  31)  in  a  Latin  and  French  text. 
To  these  is  added  (b)  a  short  statute 
having  reference  to  the  criminal  pro- 
■ceduro  between  English  and  Franks 
in  an  Anglo-Saxon  and  Latin  text ; 
(o)  "•  Carta  Wilhthni  Conquistoris  de 
quibmdam  statutis,^'  etc.,  in  Latin  text, 
with  distinct  traces  of  iuterjwlation ; 
{d)  Carta  Wilhelmi  concerning  the 
separation  of  the  spiritual  jurisdiction 
from  the  temporal,  which,  according  to 
Spelman,  must  be  placed  about  the 
year  1085  (c/.  Schmid,  "Gesetze  dor 
Angelsachsou,"  Ivi.  to  Ixi.  and  the 
■copy  pp.  322-357).    Without  doubt  the 


first-named,  "  Leges  WilMmi"  contain 
real  ordinances,  which  have  only  in 
later  times  been  brought  into  the  form 
of  a  continuous  statute.  The  genuine 
originals  are  to  bo  found  reprinted  in 
Stubbs'  "  Select  Charters,"  pp.  83-85. 
The  so-called  ^' Leges  Uenrici  L  et 
tJduardi  Con/essoris  "  are  private  worka 
dating  from  the  twelfth  century,  con- 
taining Anglo-Saxon  law  as  applied 
under  Norman  rule,  and  hence  given 
under  the  Anglo-Saxon  records  of  law. 
(2)  The  legal  works  of  Norman 
jurisprudence  are,  Glanvill,  "  Trac- 
tntus  de  Legibus  et  consuetudinibus 
Aitglia!  tempore  Henrici  II.  compositus  " 
upon  the  procedure  in  the  Curia 
Hegis,  printed  among  others  in 
Phillips'  "History  of  English  Law," 
vol.  ii. ;  Bracton,  "  De  Legibus  et  con- 
suetudinibus  Anglise"  (London,  1640), 
an  exhaustive  exposition  of  the  private 
law  and  proceilure  of  the  period  from 
1240-1255  (a  new  edition  by  Travers 
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northern,  which,  on  the  soil  of  Normandj^  had  adopted  French 
language  and  customs,  and  brought  over  with  it  a  pecuhar 
military  and  legal  sj'stem.  The  Duke  of  Normandy  is  recog- 
nized as  Iving  of  England  by  a  formally  summoned  National 
Assembly.  The  old  controversy,  whether  William  the  Bastard 
conquered  England,  or  under  what  other  title  he  acquired 
possession  of  the  country,  may  be  considered  as  decided  by 
the  Conqueror  himself,  who  declared  that  he  had  entered 
upon  the  possession  of  the  country  as  the  designated  testa- 
mentary heir  and  legitimate  successor  of  King  Eadward. 


Twiss);  Brilton  (Ed.  by  NiclioUs, 
1865)  and  Fleta,  two  abridged  law- 
books dating  from  the  time  of  Edward  I. 
A  general  survey  of  the  legal  sources 
of  this  period  occurs  in  Biener,  "Engl. 
Geschwomen-Ger.,"  vol.  ii.  App.  vi., 

Ep.  83-99.  A  copious  survey  of  the 
istory  of  the  French,  Norman,  and 
English  sources  of  law  is  given  by 
Brunner  in  Von  HoltzendorfTs  "  Ency- 
klopoedie,"  ii.  4.  A  new  contribution 
to  the  collection  of  the  sources  is  M.  M. 
Bigolow's  "  I'lacifa  Anglonormaimica 
from  Will.  I.  to  Eich.  I."  (London, 
1879). 

(3)  State  Treaties  and  Administra- 
tive Records  of  the  Norman  times  in 
Ryraer's  "  Ftedera,  convent iones,  littcnv 
etc."  (new  ed.  1810  to  1830;  3  void,  in 
G  parts,  A.D.  1066-1391).  The  a<lmi- 
uistrativo  records,  which  from  King 
John  downwards  were  chronologically 
enrolled,  and  lately  in  part  described, 
and  in  part  published  by  tlio  Ilocord 
CoinmiB.iiou,  fall  into  the  following 
principal  groups:  (1)  Patont-rolls  from 
1'200-HS:5,  formerly  preservtil  in  tho 
Tower,  containing  tho  regular  acts  of 
Govoriimcnt  inclusivo  of  foreign  troa- 
ties,  grunts  of  oftices,  privileges,  etc. 
Cf.  "  A  description  of  the  riitont-rolls 
in  tlic  Towt;r  of  London,"  by  IJuflus 
llurdy,  (1830).  "  Ilutuli  liUirarum 
cUituariini  in  turri  LotiiUnrnni  agner- 
rali,"  2  vols.  ('2)  Law  Court  records  and 
plcus  Hiiico  Hen.  II.,  printed  in  part, 
'*  I'laritornm  nUirr.viatio"  (L()n<h)n, 
1811);  ^'  IMnU  cnriw  rajU"  ed.  I'al- 
Kravo.  (3)  (JalcuhitiouH  and  TnuiHac- 
lioHM  ofthe  ICxchrijuer,  partly  in  print 
(Jlotuli  iililiititmutn  it  Jliiiniii,  Mhijhuh 
Jtolulnn  I'ipir,  etc.).  In  iidilition  tliu 
••  JHalixjuii  dc.  Sritcrnrio  "  in  Madox  ; 
"The  llialory  uud  Autiquilioii  of  thu 


Exchequer  of  the  Kings  of  England,"" 
2  vols.  (London,  1769)  is,  through  the 
reliable  reprint  of  the  llecords,  a  book 
of  great  general  value.  As  to  the 
State  Land  Register,  Domesday  Book, 
see  note  ***. 

(4)  Treatises  on  the  History  of 
English  Law  :  Sir  M.  Hale's  "  History 
of  the  Common  Law,"  2  vols.  cd.  Rim- 
mington  (1794);  Reeve's  "History  of 
the  English  Law  "  (3rd  od.,  1814).  A 
curious,  but  much  used  and  useful 
collection  is  to  bo  found  in  "  Ilenrici 
Spelmanni  Codex  legum  veterum  statu- 
torum  regni  Anglix  ab  ingressu  Gtii- 
lelmi  I.  usque  ad  aunnm  9  Jlcnr.  III." 
Printed  from  Spelman's  papers  by 
Wilkins,  p.  284  et  seq.,  and  in  Howard, 
"  Auciennes  loix  des  Fran<,'ois,"  Rouen, 
1766,  vol.  ii.  pp.  120-428.  An  excel- 
lent exposition  of  tho  sources  with 
introductions  is  thut  bv  Bishop  Stubbs, 
"  Select  Charters  "  (1874),  pp.  79-425. 
For  the  legal  procedure,  rf.  M.  JL  Bige- 
low,  "History  of  the  Procedure  in 
England  from  tho  Conquest"  (London, 
1880);  Forsyth,  "  History  of  the  Trial 
by  Jury "  (new  ed.,  1857) ;  Brunner, 
"  Entstchuug  der  Sehwurgerichto " 
(1872). 

(5)  General  History  of  England : 
Tiytlletim,  "History  of  Henry  II." 
(liondon,  1767),  3  vols. ;  Hallani, 
"Midtlle  Agrs,"  cap.  viii.;  Lnppen- 
bergPauli,  '•(Jeschichto  von  England," 
vols.  ii.  and  iii.  Tiio  princij)al  work 
on  this  period  is  Fnoman's  "History 
of  tho  Normim  CoiKiuest  of  England," 
vols,  i.-vi.  (llie  Hr.st  two  volumes  in 
the  :Srd  edition).  Important  additions 
lor  liie  Norman  period  arc  also  given 
by  Stubbs,  "  Conslitutionul  llistorv," 
vols,  i.,  ii.  (1874). 
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This  was  the  only  manner  in  which  the  new  monarch  could 
gain  the  permanent  obedience  of  his  new  subjects  and  make 
a  stand  against  immoderate  pretensions  on  the  part  of  his 
followers.  It  was  not,  therefore,  the  tribe  of  the  Normans, 
but  Duke  William  who  had  got  possession  of  the  country, 
with  a  title  from  the  pretended  will  of  Eadward,  with  the 
consent  of  the  highest  authority  in  the  Church,  and  with  the 
consent  of  the  National  Assembly,  by  means  of  numerous 
allies  and  paid  soldiers.  As  a  matter  of  fact,  as  well  as  of 
right,  it  was  possible  to  treat  the  country  in  this  way  as  a 
personal  acquisition,  as  the  "Seigneury,"  "Dominion,"  ^^ terra 
regis  Anglica"  'Uerra  mea" — a  designation  frequently  found 
in  the  records  :  "  GiiUelmus  I.  conquestor  dicitur,  qui  Angliam 
conquisivit,  i.e.  ucquisivit  (purchased),  non  quod  subegit " 
{Spelman,  Glossary).  The  mutual  relations  of  the  Saxons 
and  Fraucigenee,  however,  remained  for  many  generations 
hostile.  The  conquered  people  repaid  the  haughtiness  of  the 
victors  by  attempts  at  rebellion ;  and  when  these  failed,  by 
silent  animosity  towards  the  new  lords  and  their  French  customs. 
The  best  way  of  considering  the  period  is  therefore  that  of 
a  permanent  military  occupation  which  (with  its  numerous 
fortifications  and  the  maintenance  of  paid  soldiery)  led  to  a 
thoroughly  new  military  organization.  But  the  same  change 
was  also  founded  on  the  needs  of  the  country.  The  Anglo- 
Saxon  Commonwealth  had  fallen  through  internal  dissension, 
a  defective  organization  of  its  military  array,  and  the  faulty 
distribution  of  the  military  burthens.  To  regain  the  unity 
and  power  that  was  lost,  in  the  place  of  a  discordant  system 
of  national  militia  and  personal  vassalage,  the  whole  of  the 
landed  property  in  the  country,  so  far  as  it  was  able  to  bear 
the  necessary  burden  of  heavy  armed  troops,  had  to  adopt  the 
principle  of  a  standing  army  based  upon  the  revenue  derived 
from  the  land.  This  was  almost  a  common  need  with  all  the 
Germanic  states  that  had  risen  on  the  ruins  of  the  old  world ; 
and  in  the  centuries  of  striving  after  it,  isolated  elements  of 
the  feudal  system  appear  already  in  the  Anglo-Saxon  period. 
But  there  was  still  wanting  such  a  permanent  and  uniform 
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bond  of  sen-ice  as  was  compatible  with  the  personal  freedom 
of  the  obeying  party  and  the  honour  of  a  freeholder ;  hence 
the  manifold  preliminary  arrangements,  attempts,  and  re- 
lapses. The  period  of  the  feudal  system  dates  from  the  time 
when  the  featm*e  of  military  burthens  becomes  predominant 
in  landed  property,  and  the  grants,  to  which  the  character  of 
military  pay  is  attached,  give  the  warrior  a  permanently 
dependent  position.  England  is  the  only  state  in  which, 
through  special  circumstances,  a  systematic  application  of 
this  system  was  possible,  which  made  the  State  in  some 
measure  the  sole  proprietor,  thence  proceeding  to  a  fresh 
distribution.  It  was  the  position  taken  up  by  William  as- 
the  legitimate  successor  to  King  Eadward  which  settled  this- 
question  also.  In  treating  as  rebels  King  Harold  and  those 
who  fought  on  his  side,  and  the  Saxons  who  afterwards 
opposed  William,  a  legal  justification  was  found  for  a  general 
confiscation  of  landed  estates.  The  inheritance  of  Eadward, 
the  possessions  of  the  family  of  Harold,  and  the  remainder  of 
the  old  Folkland  were  immediately  seized  as  royal  demesnes. 
By  virtue  of  grants,  the  leaders  of  the  conquering  host  entered 
into  the  possessions  of  the  rebel  great  Thanes,  and  in  like 
manner  the  warriors  serving  immediately  under  the  Duke 
were  endowed  with  estates  that  had  becoine  vacant  in  the 
different  parts  of  the  country.  The  great  feodaries  could 
either  immediately  furnish  their  contingents  or  do  so  by  sub- 
infeudation, by  which  means  a  portion  of  the  Saxon  Thanes, 
who  had  not  been  compromised  in  the  war,  could  remain  as 
under-vassals  upon  their  old  estates.  In  like  manner  the 
possessions  of  the  churches  and  the  monasteries  were  re- 
tained to  them,  and  in  some  instances  even  increased.  The 
object  that  the  royal  administration  now  pursued  for  a  century 
was  to  impose,  upon  the  whole  mass  of  old  and  now  possessors, 
an  equal  obligation  to  do  service  for  reward.  The  standard 
adopted  in  carrying  out  this  system  was  approximately  that 
of  the  five  hides  possession  of  the  Anglo-Saxon  period ;  yet 
with  a  stricter  rating  according  to  the  value  of  the  produce. 
At  that  period  an  estate  of  such  a  ])roductivo  value  would  be 
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bound,  at  the  royal  command,  to  furnish  one  heavy-armed  horse- 
man for  a  forty  daj^s'  service  in  the  year  (scrvitiuni  unius  militis). 

The  legal  incidents  of  these  newly-organized  modes  of 
property**  were  only  definitely  established  in  the  reign  of 
Henry  II. ;  but  conclusions  and  interpolations  show  us  that 
the  royal  administration  adapted  the  feudal  customs  that  had 
been  formed  in  Normandy  to  the  territorial  conditions  which 
existed  among  the  Saxons  :  **  illis  (that  is  to  the  Anglo-Saxon 
laws)  tm)isiiiannas  leges  Neustrise  quas  ad  re(/ni  pacem  tuemlam 
efficacissimse  videhantur  adjecit"  ("Dialogus  de  Scaccario "). 
The  English  feudal  system  is  made  up  of  these  two  elements. 
Five  legal  incidents  stand  out  here  sharply  defined,  which  in 
some  measure  differ  from  the  continental  feudal  system. 

1.  'STfie  ConlJitionnl  |l^crciJitnbilitj)  of  tfje  C5rnnt.  According 
to  Norman-French  custom,  such  hereditability  has  been  con- 
sidered the  rule  in  Anglo-Norman  fiefs.  (1)  Yet  the  form  of 
grant  "  dedi  ct  conccssi  tibi  et  heredibiis  tiiis"  only  means  a 
concession  amounting   to  a  continuous   mihtary  pay.     The 

**  As  to  (lie  law  incidents  proper  fiefs  down  to  King  John  is  doubted  by 
to  the  feudal  system,  the  views  of  Palgrave  (i.  385).  He  says  it  was  at 
Littleton,  Selden,  Coke,  and  Blackstone  tliat  time  tliat  the  writ  de  terris  liber' 
are  clearly  condensed  in  the  compre-  andis  first  was  framed,  that  until  tliat 
liensivo  note  of  Ilurgmve  to  Coke  ou  day  the  investiture  of  the  new  feo£fee 
Littleton,  191.  The  proceedings  at  the  was  regarded  as  tlie  subject  of  a  fresh 
great  act  of  homage  in  the  court  held  compact.  It  is  true  that  the  ^c  »  "  ' 
at  Salisbury  are  recorded  in  the  Anglo-  Carta  Wilhelmi  (iii.  5)  contii 
Saxon  chronicle  in  the  same  terms  as  express  assurance:  ^^ I' rout  th: 
they  are  narrated  in  the  *'  Annales  e»t  eis,  et  illU  a  noiU  statutum  tt  am- 
Waverlienses,"  A.D.  108G;  "t'^ijMe  rt/j«'-  eessum  jure  fitreditario  iu  pt-rpttuum, 
runt  coram  eo  barones  sui,  et  onines  ter-  ptr  commune  connilium  tutiut  regni 
rarii  hujiu  regni,  qui  alicnjus  pretii  nontri."  But  this  passiige  belongs  to 
erant,  cujuscunque  /eudi  fuinsent,  et  the  spurious  additious,which  in Stubbs* 
omnes  hoiitineg  siii  ejfecti  sunt,  et  jura'  '"Charters"  have  been  rightly  repu- 
verunt  ilU  jidtUtuttia  contra  omues  ho-  diated.  NeverthelesB,  in  tlie  Xorman- 
mines"  (I.  Report  on  Peer's  Dignity,  Fraukish  feudal  law  tlie  hereditability 
34).  The  technical  terms  of  feudal-law,  of  the  fief  had  become  so  far  established 
*' feod,  feuduni,  barones,  vavassores,  that  the  King  could  not  deny  it  without 
felony  relief,"  etc.,  api.>ear  in  the  Domes-  driving  the  whole  of  tlie  vassals  to  re- 
day  Book  here  and  there  mingled  with  sistauce,  besides  the  great  vassals  who 
the  older  oxpnssious.  The  word  "/ea-  were  at  all  times  ready  for  revolt.  The 
dum"  had  hitherto  occurred  in  no  con-  hereditability  has  never  from  the  first 
temporary  source  of  the  Anglo-Saxon  been  seriously  disputed.  The  weak 
law.  The  term  "  baron "  is  said  to  point  lay  only  in  the  defects  of  the 
occur  for  the  first  time  in  a  letter  from  administration  of  justice,  especially  iu 
Pope  Nicholas  II.  to  Eadward  the  Con-  the  want  of  a  right  of  action  to  compel 
fessor  (Heywood  on  Ranks,  210).  the  King  to  renew  the  fief. 

(1)  The  hereditability  of  the  English 
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enfeoffment  of  the  heir  only  took  place  conditionally  u^Don 
his  being  a  man  capable  of  fighting ;  and  that  of  the  heiress 
only  where  there  was  a  failure  of  males,  and  in  order  that  she 
might  marry  a  warrior  and  one  acceptable  to  the  military 
chief.  Accordingly  it  was  natural  that  the  feoffee  could  neither 
sell  nor  mortgage  the  estate,  nor  make  it  a  security  for  his 
debts,  nor  dispose  of  it  by  will ;  and  hence  follow  these  further 
legal  incidents : 

2.  'iE^t  BElcbium,  <KcIuf.  As  an  acknowledgment  that 
the  feudatory  only  possessed  the  estate  on  condition  of  doing 
military  service,  a  certain  quantity  of  weapons  and  accoutre- 
ments or  a  sum  of  money  were  rendered  by  Norman  custom, 
when  a  change  of  the  person  bound  to  service  took  place ; 
out  of  which  proceeded  at  last  a  fixed  recognition-money  of 
one  hundred  shillings  for  each  knight's  fee.  In  a  certain 
sense  the  Prima  Seisina,  Primer  Seisin,  is  an  addition  to  this. 
For  greater  security  the  King,  as  lord  of  the  fee,  could  take 
possession  of  the  estate  after  the  death  of  the  vassal  until 
the  successor  proved  his  title,  or,  where  necessary,  pleaded 
and  obtained  his  right,  and  bound  himself  to  pay  the  rc- 
levium.  According  to  old  feudal  custom  the  lord  could  in  this 
way  claim  a  whole  year's  income.  (2) 

3.  Jpeutinl  SlSUartJSfjtp  nntr  JWantagc.  As  it  is  an  act  of 
favour  on  the  part  of  the  feudal  lord,  to  give  the  fee  to  one 
personally  incapable  of  military  service,  so  he  can  take  back 
the  estate,  when  the   heir  is  a  minor,  and  can  exercise  in 

(2)  TIjc  reliofB  iiro  bnsod  u]>nn  Nor-  vnsaal.    Now  tho    Exchequer  subsii- 

man-Fffnch  CHHtoniitry  law.     Witli  re-  tutcd    for    this   position  tlio   Franco- 

gnrd  to  the  Suxon  'i'hiincH  tho  King  Nornmn    fexulal     idon,    according    to 

couhl  also  refer  to  tho  hiWH, of  Cnut  ii.  which  tiio  lord   is   from  tlic  first  the 

70,71;  and  probably  thiH  is  the  moan-  actual   owner,  and  fjrants  by  investi- 

ing  of  lh(!  LegCH  Wiliiclnii   I.  20,  in  ture  to  llie  new  fcnUce  a  ^'  (lomininiu 

M'hich    with     unimiKirtaut    deviations  (?f  jiouo"  ■(Stul>l)s,  i.  2l!l).     Tho  pay- 

from  tlio  original,  the  law  of  Cnut  is  mcnt    of   tho    horiot    in    horsts    and 

trnnMlnted;   similarly  in  lien.  I.  c.  14.  weapons    ceased   with   tho  Assize    of 

Th«!  question  lius  la'cn  materially  elu-  Arms    (27    Henry  II.),  accordiufj:   to 

cldale*!  i»y  Frecnnun  and  Stultb.s.     Tho  wliich    tlie  weapons    of  tho   deceased 

"lieriot"    in    tlio   Anglo-Saxon    sense  siiouhl  alwnys  !»•  jircscrved  to  tlielieir. 

<*onttnue<l    as  an   obligatory    duly    of  Since  tiien  a  sum  oMiioncy,  amounting 

the  heir  to  **nMik(!  jiaymeiit,"  but  yet  to  100  sh.,  was  lixed  for  each  knight's 

therein   was  recognizi'd  an  iien-ditary  fee. 
right   of   iiussession    residing    in   tho 


The  Property  Bases  of  the  Norman  Feudal  State.  121 

person  or  through  a  castas  the  rights  belonging  to  it, 
and  continue  this  wardship,  enjoying  the  profits,  until  the 
completion  of  the  heir's  twenty -first  j'ear,  without  rendering 
any  account  (Glanvill,  vii.  9,  sec.  G).  As  tutor  legitimiis  of 
the  ward's  person  he  might  also  give  the  heir  in  marriage 
when  the  latter  has  arrived  at  a  proper  age,  and  on  such  an 
occasion  can  exact  money  payments ;  a  custom  which  arose 
under  circumstances  when  the  nearest  agnate  was  wont  to 
drive  a  bargain  concerning  the  marriage  of  the  ward.  In 
failure  of  sons,  the  heiress  remained  under  this  profitable  ward- 
ship until  her  majority,  and  when  she  had  come  of  age,  was 
married  by  the  feudal  lord  to  a  husband,  who  now  became  the 
real  feodary.  In  the  spirit  of  the  old  wardship  the  marriage 
of  the  female  ward  was  also  regarded  as  a  money  business. 
The  revenue  rolls  show  us  how,  in  Normandy  also,  female 
wards  were  given  away  for  100,  600,  and  700  livres  of  Anjou 
(Madox,  i.  520 ;  Glanvill,  vii.  12,  sec.  1).  (3) 

4.  glilis,  nmilia.  The  original  destination  of  the  fief  as 
a  means  of  obtaining  service  for  the  lord  binds  the  vassal  to 
an  extraordinary  contribution  in  extraordinary  cases  of  honour 
and  necessity,  notably  to  ransom  the  lord  who  has  been  taken 
prisoner,  to  endow  the  lord's  eldest  daughter,  and  when  his 
eldest  son  is  made  a  knight  (pur  /aire  Fitz-Chevaler).  These 
three  cases  are  mentioned  in  the  Grand  Coutumier  and 
amongst  the  Normans  in  Naples  and  Sicily  as  the  customary 
ones,  but  do  not  absolutely  exclude  other  urgent  cases,  espe- 
cially contributions  made  by  the  under-vassals  towards  the 
reliefs  and  aids  which  their  lord  pays  to  his  feudal  over- 
lord, and  for  the  payment  of  his  debts.  (4) 

(3)  Feuiliil  wardship  and  marriage  of  consenting  to  tlie  marriage  of  every 

nro    certainly  dtrivrd   from  Norman-  heiress,  from   the   circumstance  that 

French  feudal  customs,   for  to  have  otlierwise  the  feudal  lord  could  have 

foundod  tliem  uix)n  Cnut's  Thane-law  a  vassal  forced  ujKjn  him.     Ths  assent 

<Cn.,  ii.  72-75)  would  have  been  less  was  not  to  be  refused  without  "j'jwte 

advantageous  for  the  Exchequer.   More  cau*a,"  but  neglect  in  obtaining  it  is 

exact  inforuiatiou   is  given   by  ( Jlan-  punished  with  the  loss  of  the  fief, 

vill,  vii.    VI,  according  to  which  the  (4)  The  Auxilia  will  be  treated  of 

marriage  of  the  daugliters  of  the  crown  more  fully  under  the  head  of  Finan- 

vassal  is  derived  from  the  tutela  legi-  cial  Administration. 
lima  of  the  feudal  lord ;  but  the  right 
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5.  '^\jt  I3sc]^cat,  Jjforftiturt  of  t\)t  jpi'cf,  is  the  last  decisive 
point  in  which  the  conditional  value  of  the  grant  appears. 
The  former  takes  place  when  the  feudatory  dies  without  heirs 
capable  of  succeeding  to  the  fief ;  a  case  that  must  frequently 
have  occurred,  inasmuch  as,  until  the  time  of  Henry  YIII., 
there  was  no  right  of  disposing  of  lands  by  will.  Still  more 
frequent  was  forfeiture  on  account  of  "  felony,"  which  includes 
almost  all  important  crimes,  regarding  them  from  the  j)oint 
of  view  of  disobedience  towards  the  feudal  lord.  The  especial 
harshness  of  the  English  feudal  law  adds  to  the  formal  at- 
tainder on  account  of  "  treason  and  felony,"  a  corruption  of 
the  blood  or  disability  of  the  descendants  to  succeed  to  the 
inheritance.  (5) 

These  are  the  five  points  of  the  feudal  system,  round  which 
for  centuries  the  most  important  dealings  with  the  vassals 
revolve.  As  to  their  origin  the  oldest  authorities  are  remark- 
ably silent;  no  statute  introduced  the  feudal  system  into 
England,  or  in  any  way  regulated  its  details.  The  charters 
of  William  contain  merely  a  general  recognition  of  the  con- 
ditions of  property.  Nor  is  there  any  trace  of  bestowals  of 
fiefs  through  which  the  Saxon  Thanes  either  sought  after  or 
received  a  re-grant  of  lands  to  be  held  "according  to  feudal 
law ; "  and  it  cannot  have  originated  in  the  framing  of  the 
deeds  of  feoffment,  for  these  were  only  expressly  formulated 
in  much  later  times.  It  was  rather  the  practice  of  the  finance 
control  and  of  the  courts  which  in  course  of  time  developed 
its  details  from  the  following  combination  of  circumstances. 

When  the  Conqueror  conferred  investiture  upon  one  of  hia 
faithful  followers,  there  lay  in  the  use  of  the  customary  words. 
a  reference  to  customary  legal  relations  on  the  side  of  the 
grantee,  and  of  tho  thing  granted. 

1.  The  grantee  subjects  himself  through  tho  words  'Wlcvenio 

(ti)  Tho  right  to  property  for  wliich  Forfoitnro    on    ftccount  of  crimes  in 

no  heiru  con   bo    foutiu   \vii»   alroiidy  even  in  tho  An^lo-Saxon  period  not 

found   in   tlio  Anjjio-Siixon  law  (CfMl.  coiillncd  incrcly  1o  ticiiHon,  as  is  ^ono- 

Dipl.,  No.  lOit.'i),  but,  in  conMoqnonco  rally  aiippo.scd,  l)iit  also  toolc  placo  in 

of  tho  want  of  ti  t'mUi  of  disixming  by  tlut  cnHt^  of  <)llu>r  ticiions  crinioH.     I3ut 

will  in  tho  0080  (if  tlio  fduclatory,  nt-  in  tlio   ft-ndal  law  nlill  Htrichir  prin- 

taincd  new  and  unheard-of  dimuusions.  ciples  of  fulony  wero  also  applied. 
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homo  vcstcr''  to  the  law,  as  established  in  Normandy,  and  as 
it  is  administered  according  to  the  custom  there  ;  and  the 
Anglo-Saxon  cannot  in  this  matter  claim  a  right  different 
from  that  of  the  Norman. 

2.  The  thing  granted  is,  as  a  matter  of  course,  granted 
according  to  the  rights  which  the  preceding  possessor  had  ; 
that  is,  with  all  the  burthens  and  duties  which  originated  in 
the  conditions  of  the  Anglo-Saxon  Folkland  and  land  granted 
to  tenants,  and  in  the  conditions  attached  to  the  alienation 
of  Bocland :  the  Norman  also  was  in  these  matters  to  have 
no  greater  right  than  the  Saxon.  Where  these  two  relations 
were  not  in  congruitj,  the  Crown  was  naturally  inclined  to 
put  in  force  whichever  right  was  more  favourable  to  itself. 
But  in  other  respects  it  was  necessary  that  the  feoffees  should 
be  treated  as  nearly  as  possible  alike.  Hence  in  the  Ex- 
chequer and  the  Curia  Regis  (that  is,  from  a  financial  as  well 
as  a  legal  point  of  view)  new  principles  were  formed  which 
kept  the  middle  path  between  Norman  and  Saxon  customs, 
and  blending  both  together  produced  after  some  fluctuation  a 
uniform  law.  And  from  these  points  of  view  all  the  details 
of  the  feudal  law  can  be  explained. 

The  most  important  deviation  from  the  continental  system 
lies  in  the  institution  of  arriere-vassals.  The  Conquest  itself 
and  the  mixture  of  nationalities  had  rent  asunder  the  natural 
bond  subsisting  between  the  great  vassals  and  their  followers, 
so  that  the  Conqueror  could  successfully  put  in  practice  the 
maxim  that  every  under-vassal  and  greater  freeholder  must 
take  the  oath  of  allegiance  to  the  King  immediately,  by  which 
means,  as  regards  military  service,  all  subjects  of  the  realm 
should  be  immechately  under  the  King.  Consequently  every 
oath  of  fealty,  which  is  sworn  to  the  private  feudal  lord, 
excepts  allegiance  to  the  King,  '' salva  fide  dehita  domino  et 
heredihus  ejus  "  (Bracton,  ii.  35,  sec.  8).  By  this  maxim  which 
came  into  complete  operation  in  England,  the  key-stone  was 
inserted  in  the  edifice  of  the  feudal  state ;  and  a  final  sanction 
was  added  towards  the  end  of  the  Conqueror's  reign,  at  a 
great  extraordinary  court  and  muster  of  the  feudal  militia. 
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held  at  Salisbury ;  with  regard  to  which  the  Saxon  Chronicle 
uses  the  words  :  "  Omnes  prsedia  tenentes,  quotquot  essent  notss 
melioris  per  totam  Angliam,  ejus  Jiomines  facti  sunt,  et  omnes 
se  illi  suhdidcre  ejusque  facti  sunt  vasalli,  ac  ei  JideUtatis  jura- 
menta  prcestiteruiit,  se  contra  alios  qtwscunque  illi  fides  futiiros^^ 
(Chron.  Sax.,  a.d.  1086).  By  a  great  act  of  homage  the 
infeudation  of  the  whole  of  the  landed  property  in  the  country 
was  here  proclaimed  as  a  law  of  the  kingdom.  It  was, 
indeed,  an  important  event  in  English  history,  when  William 
made  his  faithful  followers,  from  the  greatest  magnates  down 
to  the  squireless  knights  and  the  freeholders,  kneel  down 
before  him,  and  placing  their  folded  hands  in  the  hands  of 
their  royal  master,  swear  to  him  the  oath  of  fealty  on 
account  of  their  possessions.  This  act  alone  necessarily  gave 
I  the  English  political  life  a  dififerent  direction  from  that  of  the 
continental  states. 

Connected  with  this  systematic  introduction  of  the  feudal 
system,  in  the  years  1083-1086  a  comprehensive  property- 
register  of  the  kingdom,  the  ''Domesday  Book,"  ***  was  drawn 
up  with  unexampled  completeness  and  accuracy;  a  register 
invaluable  to  the  Norman  political  administration,  and 
equally  so,  as  a  trustworthy  groundwork,  to  the  historian.  A 
division  of  the  land  into  knights'  fees  does  not  appear  in  this 
land  register  ;  but  a  perfect  foundation  for  a  future  list  of  fiefs 
•was  laid  in  it  by  the  registration  of  townships  and  hides, 
embracing  not  only  agricultural  soil,  but  landed  property, 
with  all  its  appurtenances  in  the  shape  of  customary  services, 
dues,  and  safe-conduct  money.  The  existing  conditions  of  the 
land  and  soil  remain  in  the  lower  stratum  unchanged,  but 

•••  Tlio  oripin    of  tlio    Poincsduy  18G2,  etc.)-    Tliirtj'-fonr  counties  np- 

Dook  i8  dcHcriiu'd  in  Liipponbt-rg,  ii.  jHiftr,  but  not  tlio  counties  of  North- 

Ji:i-154.     It  wiiH  olllciully  printed  in  unibcrliind,    Cuinberliind,    Wostmorc- 

tho  year  ITHIl,  in  two   folio  vols.:  to  liind,  iind  Durliani,  wliicli  wore  as  yet 

which  were  added  four  Buppltincntary  not   in   the  (secure   i)ossession  of  tlie 

rcgixterH  nnd  itidices,  in  two  additional  Nonuanii ;  Lancautor  does  not  appear 

TolunicB    of   the  llecord  ConnnisHion,  to  have   beini  organized  as   a  county 

181(5  (Kxplanatory  treatiHes   by   Kel-  until  Henry  ]!!. ;  J-ondon,  Winciioster, 

ham,  17HM  ;   Hir   II.  VAWh,  "  Introduc-  and  certain  otiicr  cities  mv.  also  want- 

tion    to   Iho  Doniesday  Hook,"  IHIIIJ)-  '"K-     'I"ho   altcHtcd   sum   total  of  the 

Lnti'ly,  till)  Latin  text  lias  also  Ijecn  nun  was   2H:V-I'2;  tliat  of  tiio  regifl- 

printcd  for  certain  counties  in  cxtcnto,  torod  ''hides"  about  225,000. 
without   the  abbreviatioDi   (London, 
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henceforth  they  form  material  for  new  tenures  in  accordance 
with  feudal  law. 

At  the  head  of  these  masses  of  property  stands  the  Iving 
with  a  reservation  of  more  than  one  thousand  manors,  to- 
gether with  numerous  chases,  parks  and  forests,  formed  out  of 
l)ossessions,  for  the  reservation  of  which  the  old  relations 
between  the  Saxon  royal  house  and  the  Folkland  gave  a  good 
title.  The  former  possessions  of  the  great  Anglo-Saxon 
Thanes,  and  county  Thanes,  which  had  become  vacant  by 
death,  flight,  and  outlawry,  form  the  principal  material  for 
providing  for  the  vassals  of  the  King;  the  Saxon  Thanea 
who  still  remained  in  possession  are  to  be  found  principally 
among  the  suhtencntcs  of  the  Norman  magnates.  The 
possessions  of  the  Bishops  and  the  monasteries  are  incor- 
porated into  the  new  system  of  property,  with  the  proviso 
of  a  duty  to  furnish  their  contingent  to  the  feudal  militia. 
The  freeholders  who  still  existed,  the  landowners  bound 
to  magisterial  •  duties  (sochemanni),  and  the  hurgenses  kept 
their  places  almost  unchanged.  In  like  manner  the  Anglo- 
Saxon  peasants,  ceorls,  villani,  remain  as  they  were;  also  the 
farm  labourers  (bordarii),  although  these  also  were  partially 
supplanted  by  servants  whom  the  Norman  lords  had  brought 
with  them.  In  the  still  remaining  serfs  (servi),  who  were 
few  in  number,  no  change  can  be  seen.  As  Domesday  Book 
states  the  several  modes  of  property  existing  at  the  close  of 
the  Anglo-Saxon  period  (tempore  Regis  Eduardi),  as  well  as 
those  at  the  accession  of  William,  and  when  this  land-register 
was  framed,  the  changes  which  had  taken  place  in  these 
descriptions  of  property  may  be  surveyed  from  the  following 
table  : — 

Tempore  Eduardi. 
Chief  proprietors  and  others 
King's  Tlianes     . 
Milites         .... 
Tenentos  et  subtenentes 
Ecclesiastic  i 
Sochemanni 

Burgenses  .... 
Villani  .... 
Bordarii  .... 
Cottarii  .... 
Servi    


Tempore  Wilhelmi 

Vassals  of  the  Crown    . 

600 

Subtenentes  . 

7,871 

Liberi  homines 

10,097 

Ecclesiastici  . 

994 

Sochemanni  . 

23,072 

Bnrgenses 

7,ltG8 

Villani  .... 

108,407 

Bordarii 

82,119 

Cottarii. 

5.054 

Servi      .... 

25,15G 
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Hence  we  perceive  that  extensive  changes  have  only  taken 
place  in  the  great  landed  estates,  and  that  in  the  course  of 
the  Conqueror's  reign  the  last  Saxons  have  been  ousted  from 
the  lands  and  from  the  x^osition  of  great  Thanes  and  Bishops. 
The  grades  of  landed  proprietors  at  this  time  are  therefore  as 
follows : — 

1.  About  six  hundred  persons  and  corporations  appear  as 
secular  and  ecclesiastical  Crown  vassals  {tenentes  in  capite), 
but  in  very  different  degrees.  About  forty  lords  (the  later 
Barones  majores)  are  enfeoffed  of  an  aggregate  of  estates, 
which  may  be  compared  with  the  lordships  of  the  Saxon 
great  Thanes,  but  they  are  scattered  about  in  different 
counties.  About  four  hundred  warriors  (the  later  Barones 
minorcs)  who  served  immediately  under  the  Duke,  were 
enfeoffed  of  single  knights'  fees  or  manors.  The  line  of 
demarcation  between  the  two  is  in  this  period  merely  one 
founded  on  fact,  and  a  changing  one.  Among  the  spiritual 
lords  the  landed  possessions  of  the  majority  of  the  Bishops 
and  certain  great  abbots  may  be  compared  with  those  of  the 
great  secular  feudatories;  the  great  majority  of  fees  are  also, 
Irom  this  point  of  view,  small.  It  is  only  when  many  small 
and  doubtful  forms  of  possession  are  added  to  these  that  the 
number  of  1400  tenentes  in  capite  appears,  as  given  by  Ellis.  (1) 

2.  The  second  rank  is  formed  by  7871  suhtcncntcs.  As  the 
greatest  feoffees  had  to  furnish  a  whole  company  of  heavy 
armed  soldiers,  subinfeudation  was  a  suitable,  if  not  a  neces- 
sary, method  of  furnishing  the   contingent   due.      For  the 


(1)  The  number  of  tlio  tenentes  in  registered  in  one  county,  180  in  two 

capite  is  given  l)y  Kllia  iit  1400,  but  or    more  places);    10    Comittssn' ;   20 

many  very  obscure  olemcnta  nro  reck-  other    women   untl   dauslitcrs,   and   ii 

onetf  among  tliis  number.      The  ex-  few    collective    appellations,    Jlominex 

tnicts  referred  to  in  Kelhani,  give  as  Li1>eri  lityis,  etc. 
follows: —  I  accordingly  assume  the  oxistcnco 

(a)  Ecclesiastical  enlries;  10  Arch-  of  at  least  (>00  Crown  vassals  in  i-ound 

biihopB  and  Itishops  (among  thera  a  numbers.     The  Anglo-Saxons  had  al- 

fow  Normans); '2((  Cnion/V/';  SO  Abbotfl,  ready  been   ousted    from   tiio   greater 

AbbcMHCH  and  Abbeys ;  ^S  J'Wleiuv ;  11  nossossinns ;  Wallheof  is  nieniioned  as 

J're»hyleri ;   2  Diar.ani:    \\  CapciUini ;  being  the  Inst  l-'iaUlornian,  and  Wulf- 

altogether  153  ■inglo  entries.  stan  as  the  last  ISishop,     Among  the 

(/;)  Secular  lords;  10  Ihmitet;  391  small  Crown  vassals,  however,  wo  find 

otbor   lords   (nmong   whom  211    are  many  with  Su.xou  uumcu. 
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Norman  soldier  this  signified  a  fresh  grant  on  the  part  of  his 
•chieftain ;  for  the  Saxon  Thane,  who  was  left  in  possession, 
it  meant  a  limited  recognition  of  his  possession  with  fresh 
burthens.  At  the  time  of  Domesday  Book  the  partition 
of  great  estates  into  subfees  had  only  been  begun  in  a 
limited  degree.  But  Crown  vassals  and  corporations  are 
even  then  both  met  with  as  under-vassals.  (2) 

3.  The  rest  of  the  population,  who  were  not  subject  to 
military  service,  were  mostly,  though  not  entirely,  incorpo- 
rated with  the  great  estates  in  which  they  had  for  the  most 
part  a  precarious  or  heavily  burdened  possession,  to  which 
were  added  also  certain  other  burdens  by  reason  of  the  feudal 
duties  of  the  lord  of  the  soil.  As  a  constant  companion  of 
the  feudal  system  is  now  added  a  tax  duty  {tallagium),  to 
which  all  inhabitants  of  town  and  country  were  subject,  who 
were  not  bound  to  the  feudal  military  service.  The  chief 
groups  are : — 

10,097  liberi  homines,  among  whom,  however,  the  names  did 
not  yet  imply  possession  of  freehold  estates.  (3) 

(2)   Among    tbo    7871     $uhtenentes.       It  is  apparent   from   many   inBtanoea 
about  cue-half  of  the   names  are  still       that    eeeksiastics   and    great  va 


Saxon;    the    Domesday   Book    makes  with    the   royal    licence,    freed    their 

mention    of   "  taini "    in    nearly    all  whole  estates  from  furnishing  feudal 

■counties   (<•/.   Heywood,   pp.   85,   120,  troops,  by  creating  by  subinfeudation 

135,  200,  208;  see  also  Ellis,  i.  143).  a  certain  number  of  sub-vassals  unoe 

Division   of   large  estates    by  subin-  and  for  all.     Landed  estates  belonging 

feudation    permanently   deprived    the  to  abbeys   are   frequently   •..'-..*;. .»ed, 

groat  vassal  of  the  enjoyment  of  pro-  which,  once  granted  to  En                   ts, 

prietorship,  and  was  therefore  avoided  became  under  William  t                 ited 

as  much  as   possible.      Only  for   the  in  acconlance  with  Normau  feudal  law 

spiritual     corporations    there    existed  (Freeman,  iv.  479). 

from  the  first  a  certain  necessity  for  (3)  Of  the  10,097  liberi  homines  and 

this  course.    It  is  expressly  declared  2041  liberi  homines  eommendati,  4487 

of  Archbishop  Lanfranc  that  by  order  are  met  with  in  Norfolk,  and  7470  in 

of  the  King  ho  enfeofl'ed  the  farmers  Suffolk,   that  is   in   Danish  counties, 

on  his  lordships  (the  "threnges")  as  According    to     the    Dane    law     the 

under-vassals :  prxcepit  rex,  ut  de  eis  compensation  for  the  liber  homo  was 

oDilites  Jierent  ad  terram  defendendam.  three  marks,  that  of  the 80cmannu«  only 

Especially  for  the  landed  estates  of  the  twelve   oras.     Hence   the  appellation 

cathednil   chapters  ten  knights   were  would  seem  to  express    a   somewhat 

enfeofled,  and  for  this  purpose  lands  higher  grade   than    that    of  the  soc- 

of  the  value  of   £200  were  assigned.  iiiannui,  although  other  passages  seem 

On   the    other    hand,  under   William  to  make  this  doubtful.    The  old  com- 

Eufus,  the  Abbot  of  Romscy  was  still  mendatio  was  also  interpreted  by  the 

allowed  to  furnish  three  knights  to  Normans  as  a  subinfeudation,  though 

the  feudal  militia,  without  a  formal  it  merely  signified  the  finding  of  a 

subinfeudation   (Stubbs,  i.  262,  2G3).  landlord  as  an  act  of  agreement  be- 
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23,072  sochcmanni,  hereditary  possessors,  who  are  only 
subject  to  the  magisterial  jurisdiction  {soca)  of  a  landed 
proprietor  mthout  being  incorporated  with  an  estate  as. 
tenants.  (4) 

7968  Burgenses,  the  great  decrease  in  whose  numbers  i& 
explainable  from  the  desolation  caused  by  the  war.  (5) 

108,407  villam,  the  new  term  for  settled  ceorls  or  th& 
proper  villeins.  (6) 

82,119  Bordarii,  that  is,  agricultural  servants,  workmen, 
and  labourers,  but  who  were  often  in  possession  of  houses 
and  small  plots  of  land.  (7) 


tween  the  lord  and  the  "  commended." 
In  the  land  register  this  relation  is 
treated  of  as  an  ohlatio  feudi,  and  con- 
sequently as  a  transferable  "  real 
ris:lit,"  residing  in  the  feudal  lord 
(Freeman,  v.  463,  and  Index,  8.v., 
"  Commendatio  "). 

(4)  The  23,072  socmanni  are  recorded 
in  almost  exactly  the  same  number  as 
existing  at  the  time  of  Edward.  The 
institution  must  accordingly  be  based 
on  a  fixed  legal  conception,  and  this 
can  only  be  the  Saxon  legal  jurisdic- 
tion. In  the  treatise  of  Spelman,  "  J)e 
Natttra  Brevium,"  they  are  mentioned 
as  Iiaving  a  title  with  specified  ser- 
vices, as  suitors  exempt  from  the 
common  popular  courts,  and  only 
really  bound  in  their  own  court,  and 
capable  of  having  others  in  villenayio 
under  them.  Certain  socmen  are  met 
with  again  as  undcr-vassals,  and  in 
possession  of  a  whole  manor  (Ellis,  ii. 
389). 

(5)  The  JiurrirnscB  liad  been  reduced 
by  war  from  their  original  numbers 
(17,1 05)  ;  Domesday  Book  describes 
the  condition  of  decay  and  the  number 
of  forsaken  houses  in  many  individual 
towns. 

(6)  The  r<Zi<tnt  (108,407)  embrace  the 
moss  of  the  Anglo-Saxon  ceorls  in  the 
position  of  peasants  on  the  lord's 
estates,  OS  well  as  a  numlHsr  of  tho 
old  (tcasant  proprietors  and  liereditary 
iKWHCSsors,  at  tho  time  of  Domesday 
jJook.  It  is  diflirult  to  bciii'vo  that 
among  tho  still  doiiglity  array  of  tim 
puosiiiitH  of  Wcssex  and  the  "  men  of 
Kent,"  au    hereditary   prupricturship 


should  have  wholly  vanished.  As  to- 
the  degradation  of  tho  villani  in  this 
period,  see  below  in  cap.  xx.,  para- 
graph iii.  For  the  rank  of  the  "  Uher 
homo,"  the  possession  of  a  peasant  farm 
was  without  any  decisive  influence : 
"  Item  tenementum  non  mutat  statum 
liberi  non  jnojyis  quam  servi.  Poterit 
enim  liber  homo  tenere  purttm  vilJena- 
gium,  faciendo  qukquid  ad  rillenagium 
pertinehit,  et  nihilominus  liber  erit,  cum 
hoc  facial  rationc  viUenagii,  et  non 
ratione  persnnx  sniv  "  (Bract.,  ii.  c.  8). 

(7)  Tlie  82,1  It)  Bordarii  are  regu- 
larly mentioned  in  the  Domesday  Book 
after  the  villani,  as  being  still  inferior 
to  these.  According  to  Du  Cange,  the 
term  answers  to  our  "  cottnger,"  that 
is,  denotes  the  labouring  classes,  to 
whom,  in  addition  to  their  dwelling,  a 
garden  and  a  few  acres  of  laud  had 
frequently  been  given. 

A  survey  of  these  conditions  is  ren- 
dered more  difficult  by  tho  fact  that 
the  Latin  text  of  Domesday  Book 
very  frequently  translated  tlie  Anglo- 
Saxon  terms  in  au  arbitrary  maiuior ; 
tliat  tho  connnissioncrs  in  the  dillbreut 
comities  did  not  make  use  of  a  uniform 
rule  of  expression,  tliat  one  and  th* 
same  term  might  embrace  locally  dif- 
fennit  legal  relations ;  that  on  the  otiier 
Inmd  similar  conilitions  were  denoted 
in  diflerent  pliKu-s  by  dillerent  legal 
terms  ;  and,  iiniilly,  tliat  onr  knowledge 
of  the  Hniallcr  kinds  of  j)roperly  is  ex- 
ceedingly defective.  As  to  tho  statu 
of  things  at  tiio  close  of  this  period, 
vide  bolow,  caj).  xx. 
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The  rule  which  determined  the  further  development  of 
these  conditions  was  manifest :  namely,  that  the  Saxon  could 
not  claim  more  than  the  Norman,  and  that  the  lower  classes 
(apart  from  the  obligation  to  feudal  military  service)  must 
subject  themselves  to  the  limitations  and  burdens  laid  upon 
them  by  the  upper  classes. 

By  the  extension  to  these  classes  of  the  oath  of  fealty,  the 
reliefs,  escheats,  and  forfeitures,  it  came  to  pass  that  after 
many  generations  the  maxim  of  jurisprudence  was  formulated 
"  that  the  King  is  the  universal  lord  and  original  proprietor 
of  all  the  lands  in  his  realm,  and  that  no  one  possesses  or  can 
possess  any  portion  of  them,  which  is  not  derived  mediately  or 
immediately  from  a  grant  by  him."  The  new  order  is  a 
thorough  arrangement  of  society  into  ranks  according  to 
military  service,  an  immediate  and  effectual  subordination  of 
the  upper  classes  in  military  obedience  to  the  King,  and  con- 
sequently a  still  stricter  subordination  of  the  lower  classes. 
The  whole  landed  property  became  thus  uniformly  subservient 
to  the  State,  and  has  remained  so  to  this  day. 

The  legal  construction  of  the  English  Feudal  System  was 
deduced  by  the  author  of  this  work  in  the  second  edition  of 
his  "Englische  Communal-Verfassung,"  and  his  "Englisches 
Verwaltungs-recht "  (1863-1867),  from  the  legal  sources  and 
printed  records  then  available,  but  has  been  since  that  time 
completed  and  rectified  by  the  copious  investigations  of  Free- 
man, *'  Norman  Conquest,"  vols,  iv.,  v.,  and  vi.  (1871-1879), 
and  Stubbs,  "  Constitutional  History,"  vols.  i.  and  ii.  The 
material  result  of  these  valuable  investigations  (with  a  few 
supplementary  additions  on  my  part)  are  as  follows  : — 

The  belief  which  has  come  down  to  us  from  Selden  and  the 
antiquarian  school,  a  belief  which  was  hitherto  universally 
received,  that  William  I.  divided  the  English  landed  property 
into  military  fees,  is  erroneous,  and  results  from  the  dating 
back  of  an  earlier  condition  of  things.  Equally  erroneous  is 
the  statement  which  has  been  repeated  for  centuries,  that  the 
English  real  property  was  at  a  certain  period  distributed  into 
60,215  knights'  fees,  of  which  28,015  were  in  the  possession 

VOL.  I.  K 
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of  the  Church,  and  the  rest  in  the  hands  of  secular  vassals. 
These  computations  were  arbitrarily  set  up  by  later  anti- 
quarians, by  reference  to  the  number  of  the  hides,  and  are  at 
least  twice  as  high  as  they  should  be.  The  figures  in  this 
case  are  among  the  many  numerical  exaggerations  of  the  older 
historians.* 

Domesday  Book  does  not  contain  a  "  fee-roll,"  but  a 
"property-roll,"  upon  which  in  later  times  the  fee-rolls  were 
framed.  Palgrave  rightly  maintained  that  in  that  great 
register  there  is  nothing  to  be  found  about  "  knights'-fees  "  as 
a  special  kind  of  tenure  of  landed  property.  The  term,  fciidum 
is,  in  the  language  of  the  land-register,  a  general  expres- 
sion for  landed  property  under  the  new  ruler.  The  term 
miles  appears,  as  a  rule,  to  be  merely  a  translation  of  the 
Anglo-Saxon  "  thegn."  Domesday  Book  simply  describes 
the  real  property  with  its  customary  burdens  and  services, 
without  making  any  mention  at  all  of  new  burdens  and 
services  resulting  from  the  new  feudal  bond,  and  even  without 
any  intimation  that  the  new  military  service  is  different  from 
the  old.  The  land  is  not  divided  into  knights'  fees,  but  into 
hidse ;  where  the  "men"  of  one  or  other  great  landlord  are 
spoken  of,  the  expression  evidently  refers,  as  a  rule,  only  to 
the  old  Anglo-Saxon  vassalage,  or  to  the  commendatio  to  a 
Hlaford  as  an  institution  of  the  Anglo-Saxon  police  control. 
It  was  only  in  the  succeeding  generations  that  the  feudal 
military  service  was  definitely  apportioned  on  the  basis  of  this 
register,  and  that  the  claims  of  the  royal  feudal  lord  in  the 
exchequer  were  consistently  enforced. 

The  occupation  of  the  country  after  the  battle  of  Hastings 
began  with  those  counties  from  whose  levies  Harold's  army 

*  The  estitnato  of  Higdun   in  tlio  aoceptod  Ibe  quotation,  an<l  has  made 

"  Polychronicon  "  (i.  c.  49)  of  00,015  of  it  u  iralntitium.     Cf.  Stubbs,  i.  424. 

knif^htH*  fees  18  contradictory  of  the  fiiot  At  tho  close  of  tlio  period,   Stephen 

that  the  TroaHury  it»elf  couUl   at  no  Set^rave,    a   minister  of  ]Icniy    HI., 

time  (five   a  correct  OHlimato  of  the  computes  tho  number  of  kniglits'  fooa 

number  of  knigtits'  fees.    From  IIi^;don  at  :12,000,  and  oven  from  sucii  a  number 

that  numlH-r  paxHcd  into  tho  no-H-allod  the  kniglits'  suutuge   could   uever  be 

"  Kulogium,"    out    of    which     again  raised. 
Bvlduu,  iu  iiiii  uotca  to  FortoMCOo,  has 
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had  been  formed.  In  these  a  general  confiscation  of  the 
landed  property  of  the  "rebels  "  took  place,  so  that  among  the 
tenentes  in  capite  scarcely  a  single  Saxon  name  can  be  found. 
From  thence  the  Conquest  spread  further  towards  the  West 
and  the  North,  until  in  1070  the  occupation  was  mainly 
completed.  In  this  further  occupation  the  principle  is  still 
adhered  to,  that  participation  in  the  struggle  against  William, 
as  the  legal  heir  to  the  crown,  entailed  as  a  legal  consequence, 
not  indeed,  outlawry,  but  forfeiture  of  landed  property ;  as  the 
result  of  which  re-grants  were  at  once  made  to  Normans  and 
to  certain  favoured  Angli.  Those  Angli,  on  the  other  hand, 
who  had  not  taken  part  against  him,  or  who  had  compromised 
themselves  less,  were  allowed,  by  "  redemption,"  to  receive 
back  their  possessions  from  the  King,  as  an  act  of  his  favour ; 
accordingly,  those  who  participated  in  his  grace,  received  a 
royal  writ  (breve),  which  appears  from  that  time  necessary 
and  sufficient  for  all  purposes  as  a  title  of  possession.  The 
technical  term  for  this  is  "  inbreviare."  According  to  the 
diversity  of  various  cases,  the  inbreviatio  is  bestowed  in 
consideration  of  small,  greater,  and  often  very  large  dues, 
and  the  "  redemption "  is  granted  either  for  the  whole  or 
only  for  a  part ;  widows  and  poorer  members  of  a  family  are 
sometimes  allowed  a  small  portion  as  a  charitable  provision. 
The  theory  and  manner  of  expression  of  this  "  redemption," 
which  are  consistently  maintained  throughout  Domesday 
Book,  make  it  appear  as  a  royal  gift,  by  which  the  new  lord 
of  the  whole  country  allows  the  former  possessor  a  certain 
share  in  the  soil.  Later  jurisprudence  was  able,  accordingly, 
to  deduce,  with  plausible  reasons,  from  these  **  redemptions  " 
the  character  of  a  conditional  grant  (tenure).  The  ecclesi- 
astical estates  alone  were  conceded  to  the  corporations  who 
were  in  possession  of  them,  without  the  humiliating  form 
of  inbreviatio,  because  the  theory  of  personal  forfeiture  ap- 
peared not  to  be  applicable  to  them.  Yet  in  the  next  reign, 
the  system  of  tenures  in  all  its  bearings  was  extended  even 
to  these. 

The  landed  property  thus  granted  or  redeemed  was,  accord- 
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ing  to  the  Conqueror's  plan,  to  be  uniformly  employed  in 
forming  the  heavy-armed  feudal  militia.  To  the  newly  en- 
feoffed Norman  lords  this  was  the  natural  feudal  custom  of 
their  country.  To  the  newly  enfeoflfed  Angli  and  to  those 
who  had  redeemed  their  possessions,  it  appeared  in  the  light 
of  a  just  equalization.  Yet  the  accomplishment  of  this 
scheme  was  not  effected  under  William  I.  In  the  carrying 
out  of  it  the  difficulty  with  which  the  Anglo-Saxon  adminis- 
tration had  struggled  for  centuries  immediately  returned  :  a 
fixed  standard  for  the  apportionment  of  the  soldiery  was 
wanting.  Since  Alfred's  time,  indeed,  the  general  rule  had 
been  observed  that  a  fully  equipped  man  should  be  furnished 
for  every  five  hidse ;  but  it  had  never  been  established  as  a 
rule  of  law  as  in  the  Carlovingian  legislation  ;  the  apportion- 
ment had  remained  a  matter  of  administration,  regard  being 
had  to  the  state  of  the  income  at  the  time  and  to  other  con- 
ditions, and  hence  it  was  for  the  sheriff  and  the  county  ad- 
ministration an  object  of  continual  claims.  Only  in  a  few 
places  a  local  legal  custom  had  become  established,  which 
accordingly  was  carefully  noted  in  Domesday  Book.** 

**  In  my  "Geschichte  dcr  Commu-  be  expressly  reserved  was  natural,  see- 

nal-Verfassung,"  p.  17,  I  have  pointed  ing  tliat  the  contingent  furnished  by 

out  that  the  fixing  of  military  service  the  hundreds  remained  the  same,so  that 

according    to    the    standard    of    the  the    deficit    would   have   fallen   upon 

hide    had    not    in    the     Anglo-Saxon  their    neighbours.      In    like    manner 

period  become  a  rule  of  law.    It  occurs  the  privileges  of  tlie  towns  in  the  lator 

acoordinglyonlyincidentallyin  Domes-  Anglo-Saxon  times  must  bo  regarded; 

rlay  Book.    In  a  few  cases  in  the  royal  the  military  service  of  which  is  fixed 

grants  the  number  of  the  warriors  to  at  five,  ten,  fifteen,  and  twenty  hides, 

be  furnished  was  determined  by  privi-  and  in   which   we  also  meet   with  a 

lege,  which  number  was  therefore  not  money   discharge,   Chester  paying    a 

to  be  excee<led.     Thus  in  the  case  of  sum  equal  to  50,  and  Shrewsbury  100 

Ml   important    grant  about   the   year  hides  (Lujipenbcrg,  i.  ()i:$).    After  the 

800:    *^  Verum   eliam    in    expedilionh  Conquest  this  institution  iippe.irs  as  a 

necetntalevi  viri  quinque  tanlum  viit-  local  custom,  as  in  IJerktihiie  (i.  AC).  0)  : 

Utnlur."    (Coenuulf,  7i>9-802,  in  Kern-  "si  rex  niittebat  nlicubi  exercituiiide  S 

ble,  "  Codex  "  Iiitrod.  p.  li.)   And  again  hidis  tanlum  unus  miles  ibat,  ot  ad  ejus 

Bhortly  after  this  *' cxpediliimi-vi  aim  vicium  vel  stiiu-ndiuni  do  unaquaquo 

dufxlfrim  ramUU  vi  cum  tnvtiii  frvtu  hida  dabanturci  iv.solidi  nd  ii.mtMiscs." 

exttrecant"  (iilini,  Hlil).     In  the  lattiT  Hcciiuho  tlici  rate  of  tlie  live  hides  was 

ca«o  it  was  u  mutter  of  a  grunt  of  some  only  a  i)rinci|(ki  of  admini.slrution,  it 

twenty  townshiiiH  to  a  monastery  (Cod.  was   in   praclice  nmch  niodidcd,   and 

Dipl.,  i.  27*2  .  That  where  great  grants  nuiintaincd    itself    as    an   established 

wuro made  to  churchtH and  monnHterioH  cuntom  oidy  in  ct-rtaiu  oountica. 
•  dcQnito  number  uf  warrioru  vhould 


The  Property  Bases  of  the  Norman  Feudal  State.  133 

Apart  from  this,  the  apportionment  of  the  cavalry  service 
(which  had  now  become   more   expensive)   under   the  new 
schemes  of  property,  and  the  valuation  of  the  real  estates 
according  to   their  productive  worth,   was   certain,  after  so 
many  changes  and  desolating  struggles,  to  lead  to  more  violent 
disputes  than  ever.    On  the  earnest  endeavour  made  to  carry 
out  the  plan  at  the  time  of  threatened  invasion  in  the  year 
1085,  the  King  abandoned  the  scheme,  in  consequence  of  the 
probability  of  endless  disputes  ;  but  he  imposed  a  high  tax 
(hydagium)  upon   the  hides,  and  hurriedly  collected  a  paid 
army  with  the  other  means  at  the  disposal  of  his  exchequer. 
Connected  with  this  event  was  the  well-considered  plan  to 
determine  for  the  future,  by  means  of  a  land-register  of  the 
realm,  all  the  factors  according  to  which,  in  case  of  future 
levies,  the  number  of  "  shields  "  to  be  furnished  should  be  fixed, 
and  the  other  feudal  dues  exacted.     Upon  this  basis,  after  the 
year  1086,  the  shares  of  the  great  landed  proprietors  were 
settled,  according  to  which  a  heavy-armed  man  {servitium  unius 
militis)  should  be  furnished  for  each  share.    Thefeuda  militum 
thus  computed  are  no  knights'  fees  of  a  limited  area,  but  real 
portions  of  the  profitable  free  estate.     "  The  knight's  fee  is 
no  manor,  and  no  hide  of  a  fixed  uniform  extent,  but  a  unit 
of  possession  which  imposes  upon  the  owner  the  obligation 
of  furnishing  a  fully  equipped  man  for  the  usual  period  of  a 
campaign.      These   '  units   of  property '   comprise   not  only 
agricultural  land    but   buildings,    rights   of  cutting  timber, 
mills,  fisheries,    salt   and  other  mines,   tolls,   market   dues, 
tithes,  etc. ;  and  also,  as  the  furniture  as  it  were  of  the  soil, 
the  mass  of  tenants,  the  greatest  cities  as  well  as  the  smallest 
villages,  and  single  farms,  the  formerly  allodially  free  peasant, 
as  well  as  the   serf  who  had  settled  on  the  land,  with   all 
customary  services,  dues,  and  protection  moneys.     Through- 
out the  whole  of  the  Middle  Ages  the  normal  standard  of  a 
knight's  fee  is  not  the  acre-measure  but  a  ground-rent  of  15, 
and  in  later  times  generally  of  20  lbs.  of    silver."  ***      The 

***  I  may  repeat  these  words  from       Verwaltungsrecht,"    as    they   appear 
the  second  edition  of  my  "  Euglisches      to  have  accurately  hit  the  material 
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judicial  and  police  system  appertaining  to  a  manor  are  inde- 
pendent of  this ;  a  manor  may  be  estimated  at  either  more  or 
less  than  a  knight's  fee,  and  as  such  has  no  connection  with 
knights'  service.  It  was  only  after  a  lapse  of  time,  and  in  a 
limited  degree,  that  knights'  fees  began  to  be  settled  on  certain 
and  determinate  estates. 

Accordingly,  after  the  land  register  of  the  realm  had  settled 
the  factors  for  the  distribution  of  war  burdens  for  the  later 
generations,  "William  found  himself  enabled  to  fix  the  keystone 
of  his  system,  by  the  universal,  fundamental  and  immediate 
obligation  to  allegiance,  in  which  he  included  not  merely  his 
own  immediate  crown-vassals  but  their  under-vassals  also,  as 
well  as  all  the  greater  freeholders  in  the  country,  "  omnes 
prxdia  tenentes,  quotquot  essent  notm  melioris  per  totain 
Angliam;''  and  his  contemporaries  have  understood  his  act 
in  its  fullest  extent,  "  milites  eorum  sibi  Jidelitatem  contra  omnes 
homines  jurare  coegit"  (Florence).  During  the  Norman  reigns 
which  follow  consequences  in  all  directions  proceed  from  this 
basis. 

The  Norman  Crown,  as  the  heir  of  the  Anglo-Saxon,  re- 
tained all  the  powers  and  revenues  of  its  predecessors,  and 
as  supreme  feudal  lord  over  all  the  land  added  to  these  the 
newly  acquired  feudal  rights.  The  King  claims  obedience, 
military  service,  and  tribute,  in  both  characters;  all 
homines  are  his  men ;  he  can  summon  them  to  his  army, 
cite  them  to  appear  in  his  tribunals,  can  rate  them  in  respect 
of  his  revenue,  without  the  intervention  of  an  intermediate 
lord.  It  is  difl&cult  to  say  what  immense  consequences  might 
not  have  proceeded  from  this  twofold  position,  if,  after  the 
fashion  of  all  human  affairs,  a  limitation  of  them  had  not 

point.    Under  Henry   II.,   after   the  obligation  lay  jointly  and  separately 

knightR*  fees  had  attained  th«ir  fullost  u|)on  «-ro1i  cnrur.ata.    llcmoe  oven  in 

deTelopinuiit,  there  are  to  bu  found  in  thoMO  tiini!.s,  u  valuation  according  to 

the  liber  nimr,  fruda  militum  of  '2,  2i,  tlio  i)ro(luctive  rcHnlts  was  in  existoiico, 

#,    5,    ami    0    liiilt!8.     For    exaniplo  williout  (lividii*^^  up  tiio  estates  into 

Geoffrey  llidel  U\\»  uh  Hint  liia  fatinr  Heparat<i  kni;,'lit'8  fccH  (Stubbs,  i.  2(i4). 

pOMeMed  1K4  rarucat/r  (   - 100  acres),  A   copious   uho  of  extracts  from    tbo 

for  which  tbo  wuvico  of  ilfteeii  kni^lits  Domcsduy   IJiwk   lias   been   made    by 

wu  due,  but  tbiit  no  Hpe<^ial  kni^'hts  Froomua  (Vol.  v.  Append.  A,  B,  0,  D). 
feM  wuro  furmod  out  of  Ihviu,  but  tliu 
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arisen  in  another  direction  through  the  circumstance  that  all 
royal  governments  of  this  period  began  with  a  dubious  or  dis- 
putable title,  and  had  to  struggle  with  dangerous  risings  on 
the  part  of  the  great  vassals,  which  took  place  either  alter- 
.nately  or  simultaneously  in  England  and  on  the  Continent. 
Immediately  after  the  occupation  ai  England  begins  the 
dangerous  insurrection  of  Ralph  Guader  and  Roger,  the  son  of 
Fitz -Osborne.  For  a  whole  century,  until  the  death  of 
Henry  II.,  these  revolts  continued  on  the  part  of  the  great 
vassals  against  the  English  feudal  lordship,  which  they  con- 
sidered insupportable ;  they  end  with  the  removal  or  degrada- 
tion of  all  the  great  families  which  at  the  time  of  the  Conquest 
stood  at  the  head  of  the  martial  nobility.  In  all  these 
struggles  the  national  Anglo-Saxon  element  cleaves  with 
unshaken  loyalty  to  the  Royal  house,  and  gains  accordingly 
the  most  material  concessions  from  moral,  as  well  as  from 
political  considerations.  The  vouchsafing  to  all  a  hke  legal 
protection,  the  established  system  of  the  central  administra- 
tion, the  consolidation  of  the  constitution  of  the  counties, 
cities,  guilds,  and  all  the  elements  which  afi'ord  a  counterpoise 
to  the  *'  great  vassalage,"  spontaneously  urge  themselves 
upon  the  Anglo-Norman  King  as  the  policy  which  this  state 
of  affairs  requires,  without  partiality  either  for  the  one  or  for 
the  other  nationality.f 

William  Rufus  already  makes  his  "  Angli  "  signiticant  pro- 
mises, in  order  with  the  help  of  their  faithful  soldiery  to 
humble  the  insurgent  magnates,  though  he  certainly  does 
not  keep  his  word.  Indeed,  the  Royal  feudal  suzerainty  was 
turned  to  account  in  this  reign  rather  with  a  display  of  savage 
brute  force  and  of  greed  for  money.  A  quick-witted  cleric, 
Ranulph  Flambard,  as  Great  Justiciary,  unscrupulously 
utilized  the  fiscal  part  of  the  royal  suzerainty  against 
ecclesiastical  and  secular  estates,  and  was  the  first  to  bring 
into  operation  the  grasping  fiscal  principles  of  the  English 
Exchequer. 

t  I  may  for  the  following  survey  of  the  reigns  in  Stubbs'  "  Select 
refer  my  readers  to  the  excellent  sketch       Charters." 
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Henry  I.  begins  his  reign  with  a  fair-promising  Charter,  by 
which  he  gains  the  sympathies  of  the  nation  for  his  defective 
title  to  the  crown.  Every  sentence  of  this  charter  throws  an 
unmistakable  light  upon  the  maxims  of  the  preceding  adminis- 
tration ;  and  the  promises  which  the  King  here  made  he  also 
kept  in  the  main,  by  returning  to  the  prudent  principles  of 
government  of  the  Conqueror.  Like  the  latter,  he  avoids  the 
re-grant  of  territory  and  judicial  powers  to  the  great  vassals 
on  any  large  scale.  He  centralizes  the  financial  control  in  the 
lExchequer,  facilitates  the  access  to  the  Curia  Regis,  in  other 
directions  enlarges  the  competency  of  the  county  courts,  and 
amplifies  the  charters  of  freedom  of  the  cities  and  guilds.  By 
the  circuits  of  his  Justiciary  and  the  Commissaries  of  the 
y  Exchequer  he  brings  the  royal  jurisdiction  into  immediate 
connection  with  the  provincial  administration,  in  a  manner 
which  obviates  the  danger  of  a  territorial  separation  of  the 
manors. 

Next  follows  the  reign  of  the  usurper  Stephen,  to  the  exclu- 
sion of  Henry's  daughter,  the  Empress  Maud,  who  had  been 
formally  appointed  to  the  succession.  Stephen's  cavalier- 
like frivolity  endeavours  to  gain  the  favour  of  the  vassals 
by  extravagant  grants  of  Crown  lands,  and  by  laxity  in 
administering  the  laws  of  the  land.  But  so  soon  as  the 
possibility  of  winning  more  adherents  by  this  means  is  ex- 
hausted, the  defiant  opposition  of  the  Barons  begins.  Even 
the  peaceable  magnates  and  Bishops  saw  themselves  forced 
in  self-defence  to  fortify  their  castles,  and  to  prepare  for  war. 
In  this  critical  moment  Stephen  commits  the  folly  of  arresting 
his  Grand  Justiciary  and  Bishop  Alexander,  by  which  act 
the  clergy  are  provoked  to  opposition,  and  at  the  same  time 
an  orderly  political  administration  altogether  ceases.  Neither 
Stephen  nor  the  Empress  has  any  real  support  in  the  popular 
feeling,  whilst  barons  and  knights  fight  nominally  under  the 
flag  of  one  of  the  two  claimants,  but  in  reality  for  their  own 
landed  interests.  From  this  time,  instead  of  the  former  well- 
ordered  administration  of  the  realm,  there  is  seen  all  the 
confusion  of  the  oontiucntal   feudal   system — private  wars, 
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fortified  castles,  the  forcible  exercise  by  greater  and  lesser 
barons  of  self-arrogated  judicial  functions,  and  of  the  privilege 
of  coinage — a  wild  struggle  of  warriors  among  themselves, 
under  pretence  of  siding  with  Stephen  or  with  Maud,  until,  by 
the  mediation  of  the  clergy,  a  compromise  is  effected  in 
favour  of  the  succession  to  the  throne  of  Henry,  son  of  Maud. 

Henry  H.  ascends  the  throne  without  opposition,  and  with- 
out any  obligation  towards  either  party,  with  the  resolve  to 
rule  England  as  an  English  King,  together  with  his  great 
possessions  on  French  soil.  The  basis  of  government  and  of 
the  county  administration  created  by  William  I.  and  Henry  I.J 
now  received  a  systematic  form.  By  the  union  of  the  royal 
central  administration  with  the  national  county  courts,  the 
power  of  the  great  vassals  was  driven  back  into  proper  limits, 
and  with  the  support  of  an  energetic  and  loyal  official  nobility, 
the  formation  of  which  had  begun  as  early  as  the  reign  of 
Henry  I.,  with  the  appointment  of  Koger,  Bishop  of  Sahsbury, 
the  Norman  administrative  system  attains  its  unequalled 
systematic  development.  Even  amidst  the  unfortunate  family 
relations  and  unfavourable  external  conjunctures  which 
characterized  the  latter  years  of  Henry  the  Second's  reign, 
the  internal  organization  of  the  Exchequer  and  the  Curia 
Regis,  and  that  of  the  legal,  military,  and  financial  system 
makes  consistent  progress.  And  so  also  under  that  knight- 
errant,  Richard  I.,  the  internal  government,  under  the  conduct 
of  sagacious  officers,  pursued  a  course  that  was  in  the  main 
orderly;  until  under  the  worthless  rule  of  his  successor, 
John,  the  crisis  supervened,  which  led  to  the  signing  of 
Magna  Charta. 

Within  this  framework  is  accomplished  the  internal  con- 
solidation of  a  political  system,  which  stands  unmatched  in 
Europe  in  the  Middle  Ages. 
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CHAPTER  IX. 

'W^t  Norman  ©ountp  CSobcrnment. 

The  Conqueror  found  on  his  arrival,  a  well-ordered  division  of 
the  country  into  Shires,  Hundreds,  and  Manorial  districts,  and 
a  corresponding  official  system  of  Earls,  Shir-gerefas,  royal 
and  private  Gerefas.  For  King  Eadward's  legitimate  successor 
the  retention  of  this  system  was  a  natural  condition,  and  a  few 
years'  residence  in  England  must  have  sufficed  to  convince 
the  Conqueror  that  his  rule  could  have  no  more  advantageous 
basis  than  the  Gerefa-system  he  found  there.  The  outward 
fabric  of  the  government  of  the  country  thus  remained  un- 
changed, but  it  was  enlarged  by  the  new  powers  that  had  their 
origin  in  the  feudal  system,  whilst  in  many  points  it  was  at 
the  same  time  limited  by  the  centralization  which  soon  began. 
I.  The  office  of  tibf  l^orl  had,  in  the  last  two  generations 
of  the  Anglo-Saxon  period,  been  reduced  into  the  position  of 
an  upper  governorship,  with  an  ever  changing  combination 
of  shires,  and  a  frequent  change  of  officials.  According  to 
the  custom  of  the  country,  it  involved  the  highest  secular 
rank,  corresponding  to  the  ducal  title  of  the  Continent,  and 
continued  to  do  so  until  the  reign  of  Edward  IH.,  for  the 
"duces"  of  Normandy  naturally  avoided  giving  their  subjects 
the  title  of  "  dtix."  A  few  Anglo-Saxon  Eorls  retained  their 
earldoms  for  a  considerable  period.  In  the  place  of  the  rebel- 
lious Eorls,  Norman  great-feodaries  were  appointed.  Certain 
lords  apparently  received  the  title  of  Eorl,  only  because,  in 
Normandy,  they  had  already  been  Counts.    Usually,  though 
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not  always,  a  high  military  rank  was  attached  to  the  office, 
which  was  conferred  by  a  special  ceremony,  that  of  girding 
with  the  sword  (gladio  comitatus  cingi),  but  no  active  com- 
mand was  attached.  The  rights  and  profits  of  the  Eorl,  i.e. 
the  customary  third  of  the  revenues  of  the  county,  were  at 
first  usually  combined  with  it.  But  the  conspiracy  of  the 
Earls  in  the  year  1074,  showed  plainly  enough  how 
dangerous  an  administration  by  Earls  was  to  the  royal 
rule.  From  that  time  onwards  the  appointments  were  made 
with  great  reserve ;  only  such  persons  received  them  as  had 
already  borne  the  title  of  "count"  in  Normandy;  in  later 
times  mostly  members  of  the  royal  family;  and  in  such 
a  manner  tliat  the  Eorl  was  removed  as  far  as  might  be 
from  the  actual  administration  of  county  affairs.  The  former 
administrative  office  passed  into  one  of  the  highest  dignity, 
with  many  honours,  but  with  as  few  duties  as  possible. 
In  Domesday  Book  are  recorded  the  names  of  ten  comites, 
and  a  like  number  of  comitissad.  The  greater  number  of 
counties  accordingly  had  no  comes.  Wherever  we  meet  with 
one,  no  jurisdiction  is  attached  to  his  person,  no  command 
in  the  army,  no  authority  in  the  county  court,  and  no  special 
magisterial  power  of  any  kind.  The  Eorl  is  connected  with 
the  county,  whence  he  has  his  name,  in  no  other  way  than 
through  the  "  tertius  denarius,"  under  the  sheriff's  yearly 
lease.  The  earliest  Treasury  accounts  show  the  payment  of 
such  sums,  amounting  to  iiH,  i,'16,  £20,  £33,  etc.,  under  the 
head  of  tertius  denarius.  But  it  is  only  a  donatio  sub  niodo, 
the  grant  of  a  permanent  income  "for  the  better  support  of 
the  dignity  of  an  Eorl ;  "  it  consists  in  a  mere  order  for  pay- 
ment or  precept  addressed  to  the  sheriff,  and  is  therefore  a 
right  of  demand,  but  no  feudal  right,  and  is  accompanied  by 
no  investiture.  Occasionally  the  Eorl  is  also  appointed  as 
sheriff,  even  in  his  own  county,  as  Cospatrick  was  under 
William  I.  An  Eorl  of  this  character  must  render  his 
accounts  to  the  Exchequer,  like  any  other  sheriff,  and  he 
is  only  permitted  by  warrant  to  retain  the  tertius  denarius 
(Madox,  ii.  164).     An  Earldom  has  thus  already  the  character 
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of  the  later  titles  of  nobility;  the  same  vagueness  in  the 
names,  which  are  sometimes  taken  from  a  county,  and  some- 
times from  a  city  (such  as  Salisbury,  Winchester,  Carlisle), 
sometimes  from  a  township  (Striguil,  Clare),  sometimes  from 
family  names  (Warenne,  De  Ferrers).  The  newly  created 
earl  was  sometimes  allowed  a  tertius  denarius,  sometimes 
a  fixed  annuity,  and  in  later  times  neither  the  one  nor  the 
other.  The  dignity  sometimes  descended  to  women,  and 
sometimes  not,  according  to  the  wording  of  the  grant ;  which 
from  the  first  appears  to  rest  upon  patent.  To  this  rule  of 
government  only  a  few  exceptions  were  made  in  the  border 
counties  (the  so-called  counties  Palatine)  which  had  no 
influence  upon  the  system  of  county  administration.  (1) 
After  the  withdrawal  of  the  Eorl,  the  Anglo-Saxon  Shir-gerefa 


(1)  As  to  the  dignity  of  the  Norman 
Eorl,  see  Spelman's  "  Glossarium,"  s.v. 
Comes ;  Selden,  "  Titles  of  Honour," 
iii.  638,  et  seq. ;  Hey  wood,  "  Ranks," 
p.  95,  et  seq. ;  Madox,  "  Exchequer,"  ii. 
400,  etseq. ;  "  Baronia  Auglica,"  i.  c.  1 ; 
Halliun,  "Middle  Ages;"  Ellis,  "In- 
troduction ; "  "  Peerage  Reports,"  iii. 
178,  211,  seq.  The  dispute  of  the 
antiquarian  authorities  as  to  when  the 
dignity  of  Eorl  became  merely  titular 
is  rather  a  controversy  of  words.  We 
certainly  cannot  speak  of  a  mere  titular 
dignity  in  the  oise  of  those  condteK,  to 
whom  a  third  part  of  the  court  dues, 
fines  and  other  revenues,  had  been 
granted.  (As  to  their  extent,  see  Hey- 
wood,  100,  101,  108.)  The  decisive 
question  is,  bow  far  the  Comes  as  such, 
bad  a  military  command,  and  how  fur 
he  controlled  the  county  assembly,  and 
the  peace  of  the  county.  That  he  hud 
tbcwe  powers,  upon   reference  to  the 

Sovernmentul  dr>oiimcnts,  must  bo  most 
ecidedly  denied;  as  to  the  instances 
in  which  a  Comes  governs  tiin  county  as 
Vicocomes,  see  Madox,  ii.  400.  A  local 
exception  is  ma<l(»  after  the  Conijuost, 
In  the  county  of  Chester,  in  whirb, 
having  regunl  to  the  necessity  of  de- 
funding  the  frontier,  a  general  governor 
WM  intrusted  with  the  immiMliatu  ex- 
eroise  of  the  jura  rr.ijnlia.  After  tlio 
reigo  of  Henry  II.,  hucIi  exceptional 
wera   not    unfrequcntly    called 


"  palatinates."  Extended  powers  of 
this  kind  were  further  granted  in 
Shrewsbury,  on  the  Welsh  borders,  in 
Durham,  on  the  Scottish  boundary, 
and  in  Kent,  in  consideration  of  the 
threatened  invasions  from  Picardy. 
Two  of  these  palatinates  were  inten- 
tionally combined  with  ecclesiastical 
dignities  which  were  not  capable  of 
establishing  an  hereditary  family  suc- 
cession. Such  governors  are  generally 
called  Earls,but  frequently  otherwise, 
as  in  the  case  of  the  Marchers  of  Wales; 
and  where  they  bear  the  title  of  Earl, 
it  is  only  the  latter  that  is  hereditary, 
whilst  the  governorship  is  regarded  as 
a  perfently  separate  grant  (*'  Peerage 
Report,"  ii.  255).  Under  Stephen,  new 
Comites  appear  to  be  created  in 
groat  numbers,  and  with  extended 
powers ;  but  these  psoudo-oarls  were 
deposed  under  Henry  II.  For  the 
origin  of  the  later  Palatinate  of  Lan- 
caster, there  were  personal  reasons  in 
the  striving  of  this  house  to  preserve 
to  itself  a  laniily  possession,  in  addition 
to  the  crown  it  had  usurped.  All 
these  variations,  of  comparatively 
small  extent,  had  no  dt'tcrniinate  bear- 
ing upon  \\w  constitution  of  the 
country.  Tl((«  clninieter  of  the  Eorl, 
as  an  originally  personnl  dignity,  is 
recognized  by  the  "  Peerage  Koport," 
iii.  178,  211,  212,  etc. 
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became  the  regular  governor  of  the  county,  who  was  hence- 
forth no  longer  dependent  upon  the  Eorl,  but  upon  the 
personal  orders  of  the  King,  and  upon  the  organs  of  the 
Norman  central  administration. 

II.  The  important  office  of  tfje  Xorman  Ficccomcs  is  identical 
with  the  old  office  of  Shir-gerefa,  now  filled  by  trustworthy 
Norman  lords.  Upon  French  soil  there  existed  a  similar 
system  of  government,  under  Bailiffs;  who  as  representa- 
tives of  the  duke,  himself  invested  with  the  Carlovingian 
dignity  of  count,  bore  the  title  of  "  Vicecomites."  The  official 
Latin  in  Norman  England  adopted  the  title  Vicecomes,  but 
this  did  not  become  naturalized  in  the  Saxon  vernacular. 
The  Norman  term  "  bailiff,"  which  nearly  corresponded  to  the 
Saxon  **  gerefa,"  was  in  later  times  applied  rather  to  the 
under  stewards  of  the  Vicecomes.  For  the  governor  of  the 
county,  on  the  other  hand,  the  native  population  retained  the 
usual  name,  Shir-gerefa,  Sheriff,  which  consequently,  in  later 
times  became  the  prevailing  one.  Corresponding  as  it  did  to 
the  Anglo-Saxon  administrative  system,  the  office  of  Vice- 
comes was  a  four-fold  one. 

1.  As  the  King's  military  representative  his  duty  was,  in 
conjunction  with  the  county  assembly,  to  regulate  the  appor- 
tionment of  the  contingents,  and  conduct  the  detail  business 
of  the  military  organization.  This  business  became  somewhat 
simplified  after  registers  could  be  kept  with  the  help  of 
Domesday  Book.  The  sheriff's  duty  is  accordingly,  with  the 
aid  of  such  registers,  to  carry  out  the  royal  orders  summon- 
ing the  vassals,  which  orders  are  issued  to  him  as  executive 
officer.  Where  a  royal  castle  belongs  to  the  county,  he  loots 
to  the  equipment  of  the  knights,  the  Serjeants,  and  foot  soldiers, 
as  well  as  to  their  supplies,  debiting  the  treasury  with  all  the 
disbursements.  In  case  of  need  he  also  manages  the  fitting 
out  of  ships.  In  the  border  provinces  he  conducts  the  defence 
of  the  county,  in  case  no  governor  with  larger  powers  has  been 
appointed.  After  the  revival  of  the  old  militia  system  under 
Henry  II.,  he  becomes  also  leader  of  the  county  militia. 
Wherever  for  military,  judicial,  or  finance  purposes,  mihtary 
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administration  becomes  necessary,  it  is  the  sheriff  who  does 
the  work. 

2.  As  Royal  Justiciary,  the  Vicecomes  is  the  successor  of 
the  Anglo-Saxon  Shir-gerefa  ;  he  presides  in  the  county  court, 
and  holds  the  customary  court-days  at  stated  periods  in  the 
county  as  well  as  in  the  hundreds.  The  judges  are  the  county 
freeholders.  Instead  of  Thanes  and  freeholders,  we  now  find 
vassals,  under-vassals,  and  freeholders ;  and  Normans  instead 
of  Saxons.  So  far  the  judicial  administration  was  able  to 
survive  with  its  framework  unchanged.  But  defective  adminis- 
tration of  justice  and  other  circumstances  led  by  degrees  to  a 
centralization  at  the  royal  court,  which  deprived  the  Vice- 
comes  of  much  judicial  business ;  whilst  on  the  other  side, 
the  police  spirit  of  the  new  regime  made  the  criminal  sittings 
the  chief  business  in  the  several  hundreds.  In  all  cases  the 
customary  execution  of  all  judgments,  the  collection  of  fines, 
and  the  confiscation  of  forfeited  lands,  Remains  the  province 
of  the  Vicecomes. 

3.  As  Police  Magistrate  of  the  Crown  he  performs  the  cus- 
tomary duties  of  maintaining  the  peace,  pursuing  peace- 
breakers,  if  necessary,  with  the  "  hue  and  cry"  of  the  whole 
county  ;  he  accepts  security  for  good  behaviour,  and  controls 
the  general  surety-system  of  the  tithings.  Through  the  neces- 
sities of  the  times  these  police  functions  became  much  ex- 
tended, and  developed  into  what  was  soon  an  unlimited 
system  of  police  ^  fines.  For  carrying  out  these  measures, 
periodical  police-court  sittings  were  instituted  in  the  several 
hundreds  under  the  name  of  "  turnns  vicecomitis  ^'  and  ^'visus 
franlcplegii."  The  more  the  judicial  functions  of  the  sheriff 
become  curtailed,  the  more  prominent  is  his  character  of 
police  official. 

4.  His  office  finally  as  Bailiff  of  the  royal  demesnes  (gerofa) 
develops  into  one  of  high  importance,  owing  to  the  form  of 
the  Norman  administration.  As  in  the  Anglo-Saxon  period, 
the  management  of  the  royal  demesnes  is  now  entrusted  to 
the  Vicecomes  to  administer  them  as  a  steward  within  his 
district.    He  takes  over  these  demesnes  with  the  stock  upon 
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them,  he  makes  good  the  deficiencies  as  they  occur,  and  covers 
his  disbursements  by  deductions  from  the  rent  according  to  a 
fixed  scale  (Madox,  ii.  152).  In  many  counties  the  remainder 
of  the  estates  which  had  been  assigned  to  the  Saxon  Shir- 
gerefa  to  provide  his  official  income  (reeveland),  were  added 
thereto.  The  sum  total  of  these  estates  forms  the  *' corpus 
comitatus  "  out  of  which  the  annual  rent  due  to  the  King  was 
primarily  payable. 

In  later  times,  when  the  "  corpus  comitatus  "  had  become 
greatly  diminished  by  grants  (terras  datae),  he  only  accounts 
for  the  "remanens  Jirmm  post  terras  datas"  and  this  too  was 
frequently  burdened  with  current  annuities  and  pensions, 
which  had  also  to  be  deducted.  An  important  part  of  his 
receipts  is  formed  by  the  payments  made  by  the  tenants 
to  their  royal  landlord.  The  payments  in  kind,  consisting 
in  corn,  provisions,  conveyances,  and  manual  services,  ap- 
pear in  Domesday  Book  as  having  in  great  measure  been 
already  converted  into  money,  and  according  to  the  system 
pursued  by  the  Treasury,  this  conversion  proceeds,  until  as 
early  as  the  reign  of  Henry  I.  it  has  become  the  rule.  To 
these  again  are  added  the  customary  rights  to  wrecks,  trea- 
sure-trove, and  the  other  occasional  sources  of  revenue  of 
the  old  regal  finance,  and  also  (in  the  province  of  the 
magisterial  functions)  the  rights  to  escheated  and  forfeited 
property,  to  various  dues  and  fines,  and  to  the  confiscation 
of  the  movables  (catalla)  belonging  to  executed  or  fugitive 
criminals. 

The  revenue  accruing  from  such  suzerain  rights  was  extra- 
ordinarily increased  by  the  introduction  of  the  feudal  system, 
and  these  accretions  were  more  vigilantly  guarded  by  the 
Norman  kings  than  by  their  predecessors.  The  feudal  system 
added  relevia  and  other  similar  incidental  revenues,  the  large 
pecuniary  value  of  which  led  to  their  being  payable  directly 
to  the  court.  At  the  time  of  Domesday  Book  the  maxim 
held  good,  that  only  vassals  {taini),  who  possess  six  maneria 
or  less,  should  pay  their  relevium  to  the  Vicecomes.  Those 
possessing  more  than  six  maneria  pay  immediately  into  the 
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Exchequer  (at  all  events  this  principle  is  expressly  mentioned 
in  two  counties).     Do.  280,  b.  298,  b.  (2) 

To  deal  with  the  numerous  financial  and  judicial  duties,  an 
official  system  became  early  established,  with  its  clerks  (clerici), 
in  whom  we  recognize  the  ancestors  of  our  under-sheriffs.  The 
sheriff  charges  his  under-bailiff  with  the  duty  of  collecting  the 
dues  and  rents,  with  distraints  and  summonses  in  the  several 
districts  {Ballivi  Hundredonim) ;  and  further  appoints  working 
officials  called  "  bailiffs  "  or  "  servientes  "  to  attend  on  him 
and  act  as  messengers,  and  also  travelling  under-officials  or 
bailiffs  errant.  Altogether  the  financial  position  of  the  sheriff 
between  the  Treasury  and  those  from  whom  payment  was 
exacted,  became  soon  so  complicated,  that  (as  in  many 
German  states  of  the  middle  ages)  a  "  farming  "  of  the  office 
of  sheriff  arose,  with  a  view  of  turning  the  uncertain  revenue 
into  a  fixed  state  income.  Certainly  there  are  to  be  found 
among  the  sheriffs  both  farmers  (fermors)  and  administrators 
(custodes)  ;  the  difference  between  whom  consists  in  the 
manner  in  which  they  render  their  accounts.  But  *'  farm- 
ing "  becomes  the  rule,  and  in  many  reigns  can  be  proved  to 
have  prevailed  in  nearly  every  county.  The  appointment 
was  sometimes  for  a  quarter,  or  for  half  a  year,  but  generally 
for  a  year — not  unfrequently  too  for  a  number  of  years  ;  but 
yet  always  reckoned  from  year  to  year,  and  revocable  at  the 
pleasure  of  the  King.  The  rent  is  frequently  the  same  that 
the  predecessor  paid  {antient  ferm),  or  the  old  sum  with  an 

(2)  I  shall  refer  apain  to  the  Nor-  ary  is  np;ftin  referred  to  in  cap.  11,  and 

man  VicecomeB    in    liis    character   of  his  position    as    police   magistrate   in 

military  coiiiniiH.sary  in  cap.  10.     Ilis  cup.  12.      The   nuiilion   made  of  his 

special  duties  in  fnrnisiiinK  garrisons  police  functions  in  the  lof^iil  liooks  of 

lor  the  Ilur^;H  arose  from  the  fact,  that  tiiis  period  is  jtrecisely   the   same  as 

the  feudal  ser  vice  of  forty  days  was  in-  that  of  the  Shirperfifa  in  the  Anglo- 

■uflioient  for  the   puri)08e,   and   that  Saxon   period,   e.g.   in  regard   to    tlie 

paid  standing  garrisons  were  ahsolutely  |teaco  that  he  liad  to  proclaim,  Hon.  79, 

necessary.     Jlcnco  the   frecpient  pay-  sec.  iv. ;    as   to  siimnionses,  Hon.  41, 

inonts   K>r  milititn  and   inrriinti'g,  for  seo.  v.;  to  distraints.  Hen.  (5.  51;  sec. 

horso  Mjidiers  and  foot  soldiers  in  the  iv. ;  com|ilaints  relating  to  theft,  Hen. 

Borgi;    and  more   frequently  still  in  tit!,  sec.  ix. 

the   campaigns.       (Dialogus    do    Re.  The  i<';/<i(i  lF////r/Hi»  especially  confirm 

Madoz,   ii.   422;    Madox,  i.  220,  H70,  the  old   police  I'unclions  of  the  Shir- 

et«.  where  a  dishurHement  of  £1228  is  ger(!>fa.     I  simll  refer  at  length  to  his 

mantiODed.)    Thu  VicccomcsusjuBtiui-  lluaucial  duties  in  cap.  13. 
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additional  payment  {increment).  The  Exchequer  accounts 
show  that  a  formal  rivalry  in  hidding  took  place.  Once,  for 
instance,  the  Chancellor,  the  Bishop  of  Ely,  bids  for  the 
counties  of  York,  Lincoln,  and  Northampton,  1500  silver 
marks  down,  with  100  marks  additional  in  subsequent  pay- 
ment ;  whilst  the  Archbishop  of  York  bids  for  York  alone,  3000 
silver  marks  down,  with  100  marks  additional  payment. 

The  farmer-general  had  at  the  same  time  to  produce  re- 
spectable men  to  the  Treasury,  as  sureties  for  the  rendering 
of  an  account  that  was  now  strictly  controlled.  Twice  a 
year,  at  Easter  and  Michaelmas,  the  sherifif  appears  in  person 
before  the  Treasury.  These  are  the  two  scaccaria,  meaning 
terms  for  payment,  which  were  previously  announced  to  all 
the  Crown  debtors  in  the  county.  At  every  term  a  pro- 
portion of  the  rent,  and  other  sums  due,  "  summonces"  have 
to  be  paid  down  as  a  provisional  payment  {"prefer'') ;  then 
with  the  presentation  of  the  receipts  follows  the  **  visus 
compoti :  "  and  in  conclusion  the  "  summa."  Often,  special 
commissioners  were  deputed  to  investigate  the  conduct  of 
sheriffs  who  had  exacted  payments  without  giving  receipts, 
or  had  committed  other  irregularities.  (2*) 

(2*)  "With  reprard   to  tlie  rendering  prehemli."  (Miidox,  ii.  415.)    In  casea 

of   accounts    by    the   Vicecomes,    tlie  where  the  person  from  whom  the  ao- 

"  Dialogiis  de  Scaccario,"   ii.  c.  1,  2,  4  counts  are  due  is  a  vassal  of  the  Crown, 

(Madox,  ii.  407-16),  gives  the  system-  short   process  is  made,  with  distmiut 

atic  principles  obtaining  in  the  time  on   his  fief  or   personal  arrest,   but  a 

of  Hinry  II.     The  writ  of  summojis  to  miles  is  to  be  kept  in  decent  imprison- 

present  accounts  runs  :  *'  Vide  sicut  te  ment.    An  administration  of  the  whole 

ipsum  et  omnia  tua  diligig,  quoil  »i8  ad  oflBce  by  substitutes  can  o:dy  be  allowed 

genccarium  ihi  vel  ibi,  in  cra»tino  Sancti  by  special  Koyal  licence.    In  the  Rotuli 

Michadis,  et  habeas  ibi  tecum  qnidquid  5  John  a*^'  »uiricecomes procancellario" 

debes  de  retere  Jirma  vel  nora,  el  uomi-  is  met  with  in  this  othce.     But  other 

natim  hsec   debita  subscripta."      Then  considerations  are  also  entertained  with 

follow  the  several  items.     Under  cer-  regard  to  money  payments.   In  12  John 

tain  circumstances  it  is  expressed  in  the  men  of  the  county  of  Dorset  and 

sharper   terms,  '^  alioquin  sic  te  easti-  Somerset   pay    1200   marks    in   silver, 

gabimus,  quod  poena  tua  aliis  BaUicis  "qvod  Hex   eonstituat  eis  Vicecoinitetn 

nostris  dabitur  in  exemplum."   (Madox,  de  se  ipsis  talem,   qui  residens  sit   in 

i.  35G.)     Kepresentatiou  in  delivering  eomitatibus  illis,  excepto   W.  Brieverre 

accounts   is   only   allowed   by   special  et  suis,"  etc.     An   objection   of   this 

royal    mandates,    in    later    times    by  kind  to  certain  persons  as  sheriffs  is 

special  permission  of  the  presidtut.    It  not  unfrequent.     In  this  way  the  first 

was  imperative  that  at  least  one  miles  separate  cases  occur,  in  which  an  elec- 

sliould  be  amongst  the  substitutes,  and  tion  by  the  county  of  their  sherifif  is 

not  only  '■'■  cleriei"  "giu'a,  non  decet  allowed  in  return  for  a  money  payment. 
eos  pro  pecunia  vel    ratiociniis    com- 

VOL.  I.  T. 
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The  collective  office  of  the  sheriff,  as  war  commissary,  sum- 
'    moning  the  lords  and  knights ;  as  treasurer,  through  whose 
purse  the  finances  of  a  small  province  pass ;  as  police  magis- 
trate, having  to  execute  judgments  and  maintain  the  King's 
peace  against  the  mightiest  in  the  land,  clearly  shows  that, 
according  to  the  notions  of  those  times,  only  a  Crown  vassal 
\  or  a  skilled  ecclesiastic  was  capable   of  administering  such 
an  office.     The  Norman  lords  despised  no  positions  of  gain. 
Hence  we  find  at  times  kings'  sons  among  the  sheriffs  (for 
instance,  Eichard,  the  son  of  Henry  HI.) ;  the  great  justi- 
ciaries  of  the   realm,   and  other  high   Court   officials ;   the 
Ai'chbishops   of  Canterbury   and  York ;  numerous   Bishops  ; 
and  sometimes   even  a  highly  placed  Eoyal   Chaplain ;  but 
most  frequently  the  names  of  Norman  lords  occur,  to  whom 
the  office  of  sheriff  afforded  a  lucrative  income  in  addition  to 
their  landed  property.     Yet  the  system  varied  under  different 
reigns.      Careless  monarchs  allowed  the  magnates  to  seize 
the  sheriff's  office  ;  in  a  few  cases  the  office  was  even  allowed 
to  become  hereditary,  although  the  personal  responsibility 
was  retained.     But  it  was  not  until  the  reign  of  Henry  U. 
that  the  office  became  systematically  filled  from  the  ranks  of 
the  newly  formed  official  gentry ;  in  the  last  years  of  this 
reign  it  was   filled  from  the  same  class  of  officials  as  the 
barons  of  the  Treasury  and  the  travelling  commissaries.     In 
spite  of  the  important  position  it  afforded,  the  office  remained 
at  all  times  a  purely  personal  one,  dependent  entirely  upon 
the  will  of  the  King,  and  therefore  revocable.     The  King  had 
accordingly  the  power  of  separating  from  it  several  branches. 
Thus  we  meet  in  early  times  with  special  "  foresters,"  "  cus- 
tomers,"  " escheaters,"   "farmers"    of  towns,   guilds,   etc., 
and  in  later  times  special  collectors  of  the  talhufui  of  the 
fifteenths  and  other  subsidies.     The  King  had  also  the  right 
to  commit  his  burglis  to  the  care  of  special  burgh-bailiffs,  with 
or  without   a  judicial   and   financial  jurisdiction  within  the 
burgh-district.     He  could  also  divide  the  judicial  authority  in 
certain  districts,  and  grant  exemptions  to  towns,  etc. ;   all 
thcBO  special  administrative  branches  the  sheriff  must  support 
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with  his  authority,  whenever  distraints  and  executions  are  to 
be  put  in  force.  The  King  could  also  introduce  modifications 
into  the  conduct  of  the  office  ;  for  example,  by  permitting  the 
controlling  power  in  extraordinary  cases  to  be  exercised  by 
substitutes  {e.g.  for  clergy  in  military  matters).  And  he  could 
finally  on  this  account  depose  the  sheriffs,  singly  or  collec- 
tively, a  popular  measure  repeatedly  resorted  to  in  the  twelfth 
and  thirteenth  centuries.  He  might  suspend  them  at  any 
time  from  office,  place  custodes  over  them,  investigate  their 
conduct  by  commissioners,  regulate  their  behaviour  by  instruc- 
tions, and  impress  their  duty  upon  them  by  new  oaths  of 
office.  As  in  the  Anglo-Saxon  period,  there  cannot  be  found 
any  trace  of  a  right  to  the  office,  or  of  a  right  of  the  county 
assembly  to  appoint  to  it,  nor  of  an  appointment  by  election. (2'*) 

III.  'X^fie  Itocal  Gobtrnmcnt  of  tftc  ^ub-tJistrfcis  within  the 
county  is  still  principally  regulated  by  the  nature  of  real 
property  in  just  the  same  manner  as  under  the  Anglo-Saxon 
gerefa  system.  Through  the  Conquest  and  the  feudal  system 
arose  a  change  of  occupiers  of  the  soil,  and  with  the  change 
in  persons  a  new  grouping  of  possessions  ;  but  the  old  system 
of  property  was  in  the  main  retained.  The  descriptions  of 
the  estates  in  Domesday  Book  reproduce  the  modes  exist- 
ing at  the  close  of  the  Anglo-Saxon  period,  under  the  partly 
new  names  of  "  manors,"  "honors,"  and  "burghs." 

1.  The  manor,  "  maneriunr  or  lord's  seat,  is  identical  with 
the    "  mansus "  of   the  Anglo-Saxon  period,  comprehending 

(2'')  Of  the  x'ersonally  hifrh  position  except  food  and  drink  for  a  single  day  ; 
of  the  sheriff  numerous  instances  are  not  to  quarter  themselves  on  any  one 
given  by  Ma<lox.  In  the  "  Dialogus,"  with  more  than  six  horses ;  to  lodge 
ii.  c.  4  (Madox,  ii.  417),  it  is,  however,  with  none  who  is  worth  less  than  £40 
expressly  stated  that  the  Vicecomes  income  from  real  estate,  and  not  more 
need  not  be  a  vassal  of  the  Crown.  frequently  than  once  a  year  or  twice 
In  later  times  the  official  instructions  at  most,  if  invited,  and  then  without 
of  the  Vicecomes  are  numerous ;  for  making  a  precedent  of  it ;  to  take  no 
instance,  in  42  Hen.  III.,  an  universal  present  exceeding  twelve  pence;  not 
oath  of  office  is  prescribed,  which  to  take  more  servants  with  them  than 
throws  much  light  upon  the  spirit  of  necessary  for  their  safety  on  circuit ;  to 
the  administration.  The  sheriffs  must  see  that  these  servants  do  not  over- 
Bwear  that  they  will  impartially  and  burden  the  land  by  eating  and  drink- 
promptly  grant  justice  to  the  poor  as  to  ing,  or  take  from  any  inhabitant  sheep, 
the  rich  man  ;  that  they  will  accept  corn,  wool,  movable  goods,  money,  or 
nothing  personally  or  through  others,  money's  worth.     (Madox,  ii.  147.)" 
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the  ceorls  and  dependants  who  had  settled  round  about  it, 
■who  for  the  most  part  form  a  union  of  neighbours,  villa, 
villata.  Under  the  new  tenure,  the  real  rights  of  landed  pro- 
perty have  not  changed  their  nature  as  fiefs.  The  newly 
enfeoffed  Norman,  alike  with  the  Saxon  Thane  who  remained 
in  possession,  exercises  the  usufructuary  rights  of  his  pre- 
decessor, that  is,  collects  the  customary  dues  through  the 
managers  of  his  estates,  prsepositi  villas,  reeves,  bailiffs,  or 
stewards.  In  the  system  of  police-sureties  the  villa  forms 
a  lord's  tithing,  where  it  contains  ten  or  more  families.  The 
landowner  claims  the  customary  jurisdiction  over  his  people, 
together  with  the  extensions  of  it  that  have  taken  place  by 
grant,  all  of  which  are  enumerated  in  the  deeds  of  grant 
under  the  denominations  "  saca,"  "  soca,"  "  infangtheft,"  and 
"  outfangtheft."  It  was  merely  a  new  name  when  this  was 
now  called,  in  the  language  of  the  Norman  lords,  a  "manor," 
a  name  which  first  appeared  with  other  Norman  fashions 
under  Eadward  the  Confessor.  The  majority  of  the  manors 
were  now  in  the  hands  of  Crown  vassals ;  a  considerable 
number  also  former  Saxon  Thanes.  (Ellis  i.  90.)  The 
Norman  Government  endeavoured  to  reduce  all  these  judiciary 
powers  to  one  uniform  system,  but  certainly  not  to  extend 
them  (vide  chap.  x.).  The  Domesday  Book,  indeed,  shows  a 
number  of  new  manors  which  had  been  created  by  division, 
but  in  the  year  1290  the  statute  "  Quia  Emptorcs  "  put  an 
end  for  ever  to  the  creation  of  new  manors,  {a) 

2.  The  formation  of  lordships  (Honors)  also  reaches  back 
into  the  Anglo-Saxon  period,  originating  in  a  group  of  estates 
lying  close  together,  over  which,  in  the  system  of  police- 
sureties,  the   stewards  (jyrajwsiti)  of   several  lords  presided 

(a)  Tonching  the  manors  tho  GIos-  Mantum,  Colonia,  et  eis,  et  exieris  simnl) 

Barium  of   Sumner    says  as  follows:  idem   aignificarunt,    ao   ipsis  et   aliit 

"  ante  Normannorum  tempora  vox  apud  pottterioris   tevi    populis    Manerium." 

noil,  in  chartit  aut  aliia  no$tri$  bona  (EllisJ.  224,  22.5.)    As  totho  lochniral 

fiflii  monutnentif,  frvttra  quseritur.     A  menninj?  of  tho  words  "  Baca,"  "sooa," 

Nonnnnni»    (inter    alia    eju$  farina  *' infaiifjtlu'of,"  "  toain,"  "foil"  in  the 

verba)  e  Oallia  hue  addtiotum  ronjirio,  (IooiIh  of  (infoofrtiicnt.,  soo   tho  troatiso 

Quorum  in  Amjlia  prmce$»orihu»  Uida,  of  Ziipfl,  "  Altttrliiuinor  don  Ueutachon 

T'limilin,   Villa,  Sulinqn,  Catata,  Man-  llcchts"  (Loi})zig,   18C0),  i.  pp.  170- 

§urn,    Mancrtt    (u(     Man»H*,    Mansio,  211, 


/ 
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— to  which  lordships  were  often  given  a  "  saca  et  soca  "  in  an 
extended  measure,  and  which   were   in   certain   matters  co- 
ordinated with  the  hundreds.     The  successors  of  the  Saxon 
great    Thanes   are  now  Norman  lords,   who,   following    the 
fashion  prevaihng  in  their  old  home,  strove  to  form  exclusive 
feudal  lordships  out  of  these  unions.     We  find  in  England 
round  certain  magnates  a  small  court,  a  steward  (dapifer),  a 
butler  {pincerna),  a  marshal,  a  chamberlain,  etc. — their  offices 
being  sometimes  even  hereditary.     The  numerous  venatores, 
and  half  a  hundred  other  classes  of  higher  and  lower  servants 
mentioned   in   Domesday  Book,   point  to  the  fact  that   in- 
ferior vassals  of  the  Crown  also  imitated  this  custom.     The 
Normans,  fond  of  pomp,  herein  vied  with  the  princes  of  the 
Continent.      But  the   Conqueror  had  taken  care  to  assign 
their  possessions  to  the  greatest  feudatories  in  so  many  coun- 
ties, that  their  estate  in  each  county  did  not  differ  greatly  from 
that  of  the  inferior  vassals  of  the  Crown.    They  were  not  able, 
either  locally  or  temporarily,  to  consolidate  themselves,  since 
the  strict  law  of  escheat  often  brought  the  same  possession 
back  to  the  Crown  several  times  in  a  single  century.     And 
then  the  interest  of  the  financial  administration  pre-eminently 
kept  these  greater  formations  within  limits,  and,  where  a  favour- 
able opportunity  offered,  endeavoured  to  suppress  them.    The 
principal  seat  of  the  lord,  the  "  caput  baronite  "  of  later  times, 
might  indeed  be   a  meeting-place  of  the  under-vassals   for 
festivities,  investitures,  legal  business,  and   the   holding  of 
manorial  court  days,  but  it  was  not  a  superior  feudal  court  in 
'the  French  style.     The  Norman  manors  are  rather  mere  unions 
of  estates,  which  are  all  granted,  transferred,  and  administered 
alike,  but  have  not  specific  sovereign  rights  attached  to  them. 
After  the  frequent  escheats  the  "honors"  which  had  thus 
fallen  in  were  often  re-granted,  diminished  in  extent,  so  that 
later  Treasury  accounts  distinguish  expressly  between  lordships 
of  old  and  of  new  tenure.     Finally,  the  prohibition  to  create 
new  manors  also  prevented  the  formation  of  new  honors.  (6) 

(h)  The  appellation  "  honor  "  is  also      tion.     Heywood,  pp.  188,  189,  rightly 
merely  a  new  name  for  an  old  institu-      points  out  that,   where  in  Domesday 
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3.  The  Norman  Burghs  are  in  like  manner  a  continuation  of 
the  special  parochial  and  judicial  districts,  which  had  been 
formed,  in  the  Anglo-Saxon  period,  around  a  fortified  building 
or  a  castle.  Many  were  severely  dealt  with  and  laid  waste 
at  the  time  of  the  Norman  Conquest.  William  I.  took  them 
over  with  their  legal  constitution,  and  incorporated  the  more 
important  of  them  immediately  with  the  royal  demesnes. 
A  list  of  them,  about  eighty  in  all,  is  given  by  Ellis  (i.  190). 
A  number  of  such  places,  which  already  in  the  Eoman  times 
had  been  civitaies,  continued  to  be  called  "  cities,"  which 
name,  however,  has  no  reference  to  their  constitution.  In 
the  county  system  they  often  form  a  hundred,  and  sometimes 
form  several,  as  where  an  old  and  a  new  town  are  united 
together.  Like  the  counties  generally,  the  royal  cities,  burghs, 
and  towns  were  treated  as  special  estates,  and  either  incor- 
porated with  the  corpus  comitatus  or  given  over  at  the  royal 
pleasure  to  special  "  Fermors  "  or  particular  town  bailiffs, 
ciistodes,  provosts,  etc.  The  Empress  Matilda,  for  instance, 
farms  out  London  for  ^£300  rent  to  Geoffrey  of  Essex. 
Where  in  greater  cities  several  special  guilds  existed,  these 
again  might  be  the  subject  of  under-leases.  For  example, 
in  5  Henry  II.  the  Weavers  of  London  pay  five  marks  in 
gold  as  rent  for  their  guild  for  two  years;  the  Bakers  one 
mark  and  six  ounces  in  gold;  in  11  Henry  II.,  the  Weavers 
twelve  pounds  silver,  and  the  Bakers  six  pounds  silver  "pro 
gilda  sua  ;  "  and  in  like  manner  the  guilds  in  Oxford  and 
in  other  places.  It  will  be  shown  later  on  how  the  feudal 
system  began  to  compel  the  real  estates  not  subject  to  the 
feudal  miUtary  service,  to  periodical  contributions  in  cases 
where  the  honour  and  the  needs  of  the  feudal  lords  required 

Book  the  word  "honor"  it  in  oer-  as  I  can  diacovor,  tho  name  "lionor" 

tain  CftHOS  met  with,  it  is  used  aliko  for  is  used    in      tho    Treiisury  accounts 

tlio  land  and  for  tlio  flof  of  ordinary  after   tho  time  of  Henry    IF.    for   tho 

viisHftU.      It  was  not  until  later  times  groat  iwssessions  of  earls,  of  tho  High 

that  it  was  UHcd  in  preference  for  tho  Constable,  and  of  sonio  few  great  vas- 

great  flefi* :  "  I'o$»ei>iiimeB  magna$,  aucu  sals.     Tlio   collection   of  laws,   which 

vulgovoranl  honoren."  (Henry  Hunting-  was  made  about  the  snme  tim(^,  that  of 

don,  "  Do  Contemptu  Mundi,"  c.  2li.)  the  I.egos  Henrici  I.,  certainly  uses  tiio 

I'roVmbly    tho    cxproHsion    becamo    a  word   for  tliose  possessions,  to  which 

teohDioul  one  in  tho  Treasury.     Bo  far  several  maneria  belong.    (U.  c.  55.) 
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it.  Under  the  name  of  "  tallagium  "  a  taxation  of  this  kind 
was  imposed  according  to  necessity,  and  as  a  rule  only  repeated 
at  several  years'  interval.  It  was  raised  either  from  indi- 
viduals or  in  gross  ;  in  the  latter  case  the  households  bound 
to  contribute  agreed  together,  in  their  common  pressing 
interest,  how  it  should  be  raised.  Frequently  already  existing 
guilds  of  merchants,  tradesmen,  and  house  or  land  owners 
undertook  this  duty  of  raising  the  talkicfium  in  considera- 
tion of  especial  privileges.  But  it  was  still  simpler  when, 
instead  of  the  sheriff,  whose  accounts  had  without  this  become 
complicated  enough,  the  "men  of  the  burgh"  themselves 
undertook  to  farm  it.  The  King  then  demands  his  "  taille  " 
from  the  body  of  citizens,  or  from  a  smaller  guild  which  has 
undertaken  the  duty,  but  no  longer  from  the  individual,  whose 
possessions  in  this  manner  become  again  tax-free.  In  this 
case  a  fit  and  proper  person  is  presented  to  the  Treasury,  who, 
on  being  appointed  "  town-reeve,"  undertakes  with  sureties 
the  responsibility  for  the  due  payment  of  the  rent  agreed  on, 
and  collects  from  the  individual  the  dues  and  imposts.  The 
official  thus  appointed  is  known  throughout  by  the  title  of 
"  reeve,"  or  "  bailiff,"  in  later  times  also  by  the  Norman  name 
of  "  mayor."  For  some  time  an  eager  competition  took  place 
between  the  citizens  and  the  Vicecomes  or  some  other  lord 
anxious  to  outbid  them.  In  process  of  time,  however,  the 
majority  of  the  towns  farm  themselves,  *' Jirma  himji" 
"  fee  farm,"  and  thus  gain  the  first  step  towards  their 
independence.  By  a  charter  of  Henry  I.  even  the  sheriffs 
office  for  the  county  of  Middlesex  is,  according  to  this  system, 
farmed  out  to  the  city  of  London,  "  ad  Jirmam  pro  CCC. 
libris  ipsis  et  heredihus  suis  ita,  quod  ipsi  cives  potient  vice- 
comitem,  quern  voluerint  de  ae  ipsis"  etc.  ("  Select  Charters," 
p.  103.) 

Even  in  the  Anglo-Saxon  period  the  city  of  London,  stand- 
ing as  it  did  in  regard  to  population  and  extent  of  posses- 
sions, on  an  equality  with  a  county,  by  annexing  Middlesex, 
had  gained  for  itself  the  position  of  a  county.  Its  "  wards  " 
may  be  compared  with  the  hundreds.    On  the  accession  of 
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Richard  Coeur-de-Lion  to  the  throne,  instead  of  the  port- 
reeve, two  bailiffs  appear  as  town-reeves,  and  soon  after  this 
a  mayor,  whose  free  election  (nomination)  was  granted  to  the 
citizens  by  charter  (10  John).  After  Eichard  I.'s  reign  more 
extended  privileges  for  other  cities  spring  up,  such  as 
privilege  of  market,  new  guilds,  a  separate  jurisdiction,  and 
free  election  of  their  own  officials.  From  the  Jirma  hurgi 
connected  with  a  separate  jurisdiction,  proceeds  the  English 
municipal  law,  which  at  the  close  of  this  period  stands  before 
us  developed  in  clear  outlines,  but  which  only  present-s  a 
number  of  immunities  with  no  special  participation  in  the 
general  government  of  the  county. 

The  separate  government  of  the  burghs  was  in  the  Anglo- 
Saxon  period  especially  seen  in  the  case  of  the  royal 
demesnes.  Besides  these  appear  also  the  mediate  towns 
as  a  part  of  the  possessions  of  the  great  feudatories,  though 
certainly  in  small  numbers  and  of  small  extent,  in  which  the 
lord  of  the  soil  collected  for  his  own  benefit  the  customary 
rents  and  dues,  and  held  his  court.  The  burden  of  con- 
tributing according  to  the  needs  of  the  lord  attached  also  to 
the  persons  of  the  inhabitants,  and  occasionally  comes  to  light 
whenever,  in  consequence  of  escheat  or  feudal  guardianship, 
Buch  places  temporarily  pass  "into  the  King's  hand,"  and  are 
80  entered  on  the  Treasury  rolls.  This  right  of  levying  con- 
tributions became,  as  everywhere,  a  cause  of  oppression, 
grievance,  and  disturbance.  How  it  was  exercised  by  the 
Norman  lords  we  may  judge  from  the  fact  that  the  towns 
frequently  disputed  the  lords'  right,  and  declared  themselves 
liable  to  pay  contribution  only  to  the  King.  For  this  reason 
the  King  appears  early  to  have  protected  these  places  against 
ill-usage.  The  very  frequent  mention  of  a  special  royal 
licence  points  to  a  general  control  exercised  by  the  Treasury 
over  these  tall/igia.  "When  lordships  escheated,  as  so 
frequently  happened,  the  reservation  was  always  made  in 
the  new  grant  of  them  "  that  such  places  should  only  pay 
iallfifiia  when  the  King  taxed  his  own "  (Madox,  i.  7!)C)). 
What  after  this  still  remained  of  the  lords'  right  of  levy- 
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ing    contributions,    finally    disappeared    generally    through 
purchase,  (c) 

It  is  beyond  doubt  the  finance  administration  which  has 
before  all  else  influenced  the  form  of  local  government.  In 
the  interest  of  a  uniform  financial  control  the  royal  manors 
and  the  groups  of  estates  were  now  left  to  the  administration 
of  the  Shir-gerefa  in  a  still  greater  measure  than  in  the 
Anglo-Saxon  period,  so  that  manors  and  honors  pre-eminently 
appear  as  lordships  in  the  possession  of  private  landlords. 
In  the  burghs,  on  the  other  hand,  which  were  a  bounteous 
spring  for  the  replenishment  of  the  royal  exchequer,  a  royal 
special  government  prevailed,  and  was  constantly  endeavour- 
ing to  form  independent  communities  in  consideration  of 
heavy  money  payments. 


(c)  As  to  the  Norman  burghs  and 
the  gradual  origin  of  municipal  law 
out  of  the  fusion  of  the  modes  of 
taxation  of  the  firma  burgi  with  the 
grant  of  a  |)olice  jurisdiction  (court 
let^t),  see  in  detail  Gneist/'Gesehiclite 
des  Self-government,"  pp.  104-112,  and 
Stubbs,  i.  cap.  11,  sec.  131.  Relying 
upon  the  great  mass  of  records  con- 
tained in  Merewether  &  Stephen, 
"  History  of  the  Boroughs,"  3  vols., 
1853,  I  difter  in  some  particulars  from 
Stubbs,  and  hold  to  the  view,  that  the 
basis  of  the  municipal  law  is  the  grant 
of  a  separate  municipal  court,  and  that 
the  right  of  citizenship  is  lienoe 
normally  extended  to  all  resilient 
citizens,  who  share  in  bearing  the 
burden  of  oflSce,  and  paying  the  muni- 
cipal taxes,  "  resident  householders, 
paying  scot,  bearing  lot."  The  favour- 
ite modern  idea,  of  making  political 
creations  proceed  from  groups  of  social 
interests,  has  given  an  exaggerated 
importance  to  the  guild  system  of  the 
English  towns.  The  so-caHed  ''judicia 
cicitatis  Lundoniie,"  as  also  the  guilds 
at  Cambridge,  Canterbury,  Exeter,  and 
elsewhere,  are  voluntary  unions  with 
certain  limited  ends  and  objects  in 


view,  which  have  often  an  importance 
at  the  first  origin  of  the  firma  burgi. 
The  Municipal  Court  of  Justice  (the 
court  leet)  on  the  other  hand,  with  its 
legal  procedure,  could  not  be  limited 
to,  or  based  upon,  a  private  guild. 
That  the  mediate  towns    are  a  com- 

Caratively  inferior  creation,  is  proved 
y  the  rare  mention  of  them,  the  in- 
significance of  the  places  mentioned  as 
such,  and  the  small  number  of  the 
baronial  charters,  when  com{)ared  with 
1500  royal  cliarters,  upon  wliich  is 
based  the  formation  of  the  English 
municipal  law. 

In  harmony  with  my  deductions 
Stubbs  says  (iiL  559):  "In  1216  tlie 
most  advanced  among  the  English 
towns  had  succeeded  in  obtaining,  by 
their  resjx'ctive  charters,  and  with 
local  ditlerences,  the  right  of  holding 
and  taking  the  profits  of  their  own 
courts  under  their  elected  officers,  the 
exclusion  of  the  sheriff  from  judicial 
work  within  their  boundaries,  the  right 
of  collecting  and  compounding  for 
their  own  payments  to  the  Crown,  the 
right  of  electing  their  own  bailiffs, 
and  in  some  instances  of  electing  a 
mayor." 
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CHAPTER  X. 
I.  Slbe  Bcbtlopment  of  tjbc  iSonnan  iililitarg  ^olucr. 

Upon  the  basis  of  the  county  government  we  have  just  de- 
picted there  ensued  a  change  in  the  powers  of  the  Crown, 
which  shows  with  startHng  rapidity  the  material  sovereign 
rights  of  the  more  modern  pohty.  Primarily  it  is  the 
military  power  which,  under  the  influence  of  the  Norman 
feudal  system,  presents  new  features  in  every  direction. 
Once  the  weakest  point  in  the  Anglo-Saxon  political  system, 
it  has  now  become  one  of  the  firmest  bases  of  the  Norman. 

1.  The  decision  as  to  war  and  peace  was  at  the  close  of  the 
Anglo-Saxon  period  still  frequently  made  by  the  Witenage- 
mote,  and  claimed  by  it  as  a  right  whenever  extraordinary 
services  were  requu-ed  of  the  national  militia.  The  limits  of 
this  right  were,  however,  not  sharply  defined;  it  was  at  all 
events  an  established  principle  that  the  King  could  claim  the 
right  of  personally  summoning  his  own  Thanes.  This  last- 
named  right  was  now  the  universal  one,  since  every  vassal 
of  the  Crown  and  every  under-vassal  had  become  the  King's 
homo.  The  military  oath  of  fealty  is  now  taken  to  the 
King's  person,  and  holds  good  for  his  possessions  abroad, 
*' extra  rcgnum''  as  is  laid  down  in  the  Charta,  Will.  I.  3,  c.  2  : 
"Statni7nu8  ut  omnia  liber  homo  foedere  et  Sacramento  ajfirmet 
qiwd  intra  et  extra  AnrfUam  Willcbno  rcfii  fulelcs  esse  volunt, 
terras  et  honores  illius,  etc.,  defendere."  ("  Select  Charters," 
pp.  88,  84.)  This  charter  has,  indeed,  been  enlarged  with 
BpuriouB  additions  by  a  later  hand,  but  it  is  probably  genuine 
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in  substance.  In  any  case  feudal  service  extra  regnum  was 
enforced  by  all  the  Norman  kings,  and  it  was  not  until 
after  the  separation  of  Normandy  from  the  English  crown 
in  John's  time  that  cases  of  direct  refusal  occur.  The 
Norman  was  obliged,  in  the  interest  of  his  own  possessions, 
as  well  as  in  that  of  his  countrymen  in  Normandy,  and  as  a 
condition  of  his  new  possessions  on  English  soil,  to  acquiesce 
in  the  condition  imposed,  that  of  serving  the  King  "intra  et 
extra  regmim."  The  Anglo-Saxon  Thane  had  to  be  content  if 
he  retained  his  possessions  on  similar  terms. 

This  was  certainly  the  hardest  requirement  of  the  new 
order  of  things,  and  one  that  met  with  a  strong  opposition 
from  the  vassals.  This  fact  explains  the  events  fraught  with 
such  important  consequences  at  the  close  of  William  I.'b 
reign.  When  in  the  year  1085  an  invasion  of  the  Danes 
was  seriously  threatened,  the  King,  by  means  of  a  land-tax, 
brought  together  a  huge  paid  army  of  different  nationalities, 
and  by  heavy  taxation  and  quartering  of  his  soldiers  sup- 
pressed the  opposition  that  was  still  offered  him.  In  the 
following  year  all  the  greater  landed  proprietors  appeared 
willingly  at  the  review  held  near  Salisbury  to  acknowledge  by 
one  groiit  act  of  homage,  that  all  Crown  and  under-vassals 
were  now  the  King's  **  men."  And  this  act  proclaimed  that 
the  newly  formed  feudal  militia  was  no  popular  muster,  but 
an  army  to  be  summoned  by  the  King.  At  the  same  time 
the  royal  prerogative  of  deciding  the  question  of  war  and 
peace  was  established  for  all  time.  As  an  extension  of  this, 
the  right  of  building  castles  was  distinctly  recognized  as  a 
royal  privilege.  The  **  casteUatio  sine  licentia  "  is  from  that 
time  forward  an  offence  threatened  with  the  "  misericordia 
regis "  and  severe  penalties  (Hen.  I.  13,  sec.  1  ;  10,  sec.  1), 
and  use  was  made  of  it  in  such  an  extensive  manner  that 
William's  reign  marked  a  decisive  epoch  in  the  defences  of 
the  British  Isle.  (1) 

(1)  For  the  Norman  military  system  useful  matter  is  also  contained  in 
as  a  whole,  cf.  Gneist,  "  Geschichte  des  Grose's  "  Military  Antiquities."  See 
Self-government,"    pp.    61-08.    Some      also  remarks  in  the  "  British  Military 


156 


Constitutional  History  of  England. 


2.  The  equipment  of  the  soldiery  and  the  apportionment  of 
the  contingents  was  in  Anglo-Saxon  times  the  subject  of  trans- 
actions between  the  sheriff  and  the  county  assembly.  These 
transactions  now  assume  a  different  form.  The  Domesday 
Book  laid  the  basis  of  a  roll  of  the  Crown  vassals.  According 
to  the  extent  and  the  nature  of  the  productive  property  it 
could  be  computed  how  many  shields  were  to  be  furnished  by 
each  estate,  according  to  the  gradually  fixed  proportion  of  a 
£20  ground  rent.  The  burden  of  performance  was  laid  in  the 
first  instance  on  the  landed  property  of  the  Crown  vassal. 
But  since  Domesday  Book  was  drawn  up,  subinfeudation 
had  increased,  and  the  actual  burden  of  performance  was 
thus  partly  transferred  to  the  enfeoffed  under-vassal.  The 
manifold  subinfeudations,  changes  of  possession,  forfeitures, 
and  divisions,  were  proved  by  the  charters  and  writs  preserved 
at  court,  by  means  of  which  the  rolls  were  made  to  correspond 
with  the  actual  state  of  affairs.     But,  in  consequence  of  the 


Biography  "  (2nd  edition,  1846).    The 
innovations    are    the    strict    personal 
servile  based  on  property,  the  uniform 
apportionment  according   to  free  pos- 
session of  real  property,  and  the  com- 
plete enforcement  of  obedience,  by  the 
punishments    for    felony,   and   feudal 
pinalties.    This  strict  martial  law  was 
introduced  from  Normandy.     It  is  true 
there  did  not  exist  a   military  code 
whicli  could  liave  produced  a  written 
Norman  feudal  law.     liut  the  feudal 
system  had  already  become  defined  in 
its  details  by  tlio  regulations  of  the 
dukes,  and   by   an    early  establislied 
legal     and    financial    administration. 
And    in    Normandy,    too,   j)rocooding 
doubtless   from    tlii!    hierurcliy   of  the 
feudal  system,  and  from  the  position 
of  a  c<mquering  tribe,  a  claHs-privilfgo 
had  become  developed  in  outline.   The 
Franco-Norman  feudal  cx)nHtitiition  of 
those  times  was  bused  upon  the  seigiio- 
rial  idea,  which  made  the  great  feuda- 
tory into  an  h(!re<litary  Seigneur  over 
Iuh  urnhr-vassals,  and  wliicli  in  after- 
times,    favoured    by    tlie    indnence   of 
I>OMKtHsion  and  simihir  InterestH,  euHily 
mudo  this  Ixmd  a  stronger  one  timn 
that  which  bound  th«  mi'lcrvuHsalH  to 
their  Huzeruin.    lu  Ungluud  an  oiijhj- 


site  condition  of  things  existed.  The 
possession  of  the  Norman  lords  was  a 
new  one ;  the  nationality  and  the 
interests  of  their  Saxon  uuder-vassals 
were  opposed  to  theirs,  and  even 
their  Ndrmnn  homines  were  in  the 
main  collected  from  all  psirts.  The 
Seignoriid  idea  coulil  not  accordingly 
firmly  establish  itself  hero.  The  for- 
tified places  the  Conqueror  carefully 
reserved  to  himself.  As  tlio  Conquest 
advanced  the  first  cnre  of  the  Con- 
queror was  the  building  of  a  fortress 
in  the  conquered  town.  The  exclusiye 
royal  right  of  fortifying  castles,  though 
doubtful  in  the  Anglo-Saxon,  is 
certain  in  the  Norman,  period.  Of 
tlie  forty-nine  castles  mentioned  in 
Domesday  liook,  only  that  of  Arundel 
is  described  as  existing  "  tempore 
Fdwardi."  The  castles  of  Dover, 
Nottingham,  Durham,  and  the  White 
Tower  in  the  Tower  of  London,  in  ex- 
istence at  thut  time,  are  not  mcMitioned. 
'J'his  number  of  strong  fortifications 
with,  for  the  most  part,  standing  gar- 
risoiiH,  c(!rlainly  oxereised  a  severe 
jiressure  upon  the  adjacent  country. 
The  remembrance  of  the  Norman 
"  castle-mi^n  "  remained  throughout 
the  whole  of  the  Middle  Ages. 
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numerous  disputed  cases  and  varying  conditions,  a  perma- 
nent roll  of  tenures  was  never  drawn  up;  accordingly,  the 
number  of  shields  to  be  furnished  was  never  officially  deter- 
mined. As  far  as  we  may  conjecture  by  reference  to  later 
statements,  the  number  of  shields  may  be  fixed  at  about 
30,000.* 

But  the  Vicecomites  were  doubtless  in  possession  of  the 
official  treasury  lists  for  their  county.  There  was  therefore 
only  now  needed  a  personal  order  of  the  King  issued  to  the 
Crown  vassals,  and  at  the  same  time  to  the  under-vassals, 
who  for  the  purposes  of  the  summons  to  arms  are  also 
"  homines  regis."  But  since  the  duty  of  furnishing,  equip- 
ping, and  provisioning  the  troops  belonged  to  separate  estates, 
this  business  had  to  be  undertaken  by  the  government  of 
the  county.  It  was  impossible  to  issue  thousands  of  per- 
sonal orders  directly  to  the  individual  vassals,  nor  were  the 
great  feudatories  the  right  persons  to  be  addressed,  as  their 
possessions,  and  with  them  their  under-vassals  and  horsemen, 
lay  scattered  about  in  many  counties.  According  to  the  rolls 
in  Domesday  Book,  the  estates  of  about  130  secular  vassals 
of  the  Crown  were  situated  in  from  two  to  five  counties ; 
those  of  twenty-nine  lords  in  six  to  ten  ;  those  of  twelve  great 
lords  even  in  ten  to  twenty-one  counties,  and  the  possessions 
of  the  great  ecclesiastical  vassals  of  the  Crown  were  distributed 
similarly  to  these  (thirty  in  two  counties;  about  thirty  in 
three  counties ;  about  six  in  from  three  to  eleven  counties). 
The  procedure  consisted  in  a  mobilization  order  addressed  to 
the  Vicecomites,  and  couched  in  the  following  form  :  **  Vice- 
comiti  Kanciee  salutem.  Prascipimus  tihi  quod  sine  dilutione 
summoneri  facias  per  totam  balUvam  tuam  Archiepiscopos, 
Episcopos,  Abbates,  Priores,  Comites,  Barones,  Milites,  et  libere 

*  See  above,  p.  130  note,  the  state-  tion.   The  ofiBcial  computation,  accord- 

ment  of  Se^rave  under  Henry  III.     In  ing  to  which  the  scutage  at  the  end  of 

the  liber  nitjer,  the  number  of  knights  tlie  thirteenth  century  was  calculated, 

who  could  be  furnished  by  the  vassals  is  based  upon   an  estimate   of  32,000 

of   the    Crown    in    the   ten   counties  knights'-fees;  but  the  amount  of  money 

south  of  tlie  Thames,  is  given  at  only  really    raised    fell    far    short  of  this 

2047,  and   these   counties  apparently  estimate  (Stubbs,  i.  432). 
contained  a  fourth  of  the  whole  populu- 
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tenentes,  et  omnes  alios  qui  servitium  nobis  debent  sive  servitium 
militare  vel  serjantm :  quodqiie  similiter  clamari  facias  per  totam 
ballivam  tuam,  quod  sint  apud  Wigorniam  in  crastino  S.  Trini- 
tatis  anno  regni  nostri  septimo,  omni  dilatione  et  occasione 
postpositis,  cum  toto  hujusmodi  servitio  quod  nobis  debent,  parati 
cum  equis  et  armis  eundum  in  servitium  nostrum  quo  eis  prsece- 
perimus,  Eodem  modo  scribitur  omnibus  Vicecomitihis  Anglise." 
(CI.  7  Hen.  III.  3.) 

The  sheriffs  then  issued  their  proclamations  to  all  burghs 
and  market-towns,  commanding  the  vassals  to  present  them- 
selves "  at  the  risk  of  forfeiting  their  fees  or  of  severe  penalty 
according  to  the  King's  pleasure."  In  time  of  greater  urgency, 
and  out  of  courtesy,  special  commands  could  be  issued  in 
addition  directed  to  the  great  Crown  vassals  and  the  prelates, 
and  these  commands  were  served  by  the  Vicecomes.  Every 
vassal  of  the  Crown  had  to  see  that  on  his  estates  so  many 
heavy-armed  men  were  in  readiness  as  according  to  the  feudal 
list  it  fell  to  his  lot  to  furnish.  The  preparations  for  equip- 
ment and  provisioning  had  to  be  made  beforehand  on  each 
separate  estate,  and  it  was  the  duty  of  the  great  feudatories 
in  each  county  to  make  one  of  their  under-vassals  or  house- 
hold officers  responsible  for  this.  As  the  total  number  of 
the  propertied  Crown  and  under-vassals  only  supplied  a  por- 
tion of  the  shields  required,  the  majority  had  to  be  furnished 
by  the  equipment  of  sons,  relations,  and  free  dependants 
{servicntcs,  mounted  servants).  Since,  moreover,  the  Norman 
army  at  all  times  needed  not  only  cavalry  but  also  masses 
of  infantry,  the  vassals  were  readily  content  to  furnish, 
instead  of  the  superfluous  horsemen,  a  corresponding  number 
of  archers  or  spearmen.  The  furnishing  of  contingents 
thus  became  much  more  a  matter  of  detail,  and  had  to 
be  conducted  according  to  the  county-divisions.  Neither 
at  the  time  of  equipment  nor  in  the  field,  and  perhaps 
not  even  at  a  review,  could  the  soldiers  of  a  great  vassal 
have  presented  a  fixed  unity,  and  hence  the  vassal's  position 
as  hereditary  captain  {senior,  seigneur)  could  not  attain  to  the 
importance  that  it  did  on  French  soil.    But  all  these  trans- 
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actions  were  not  matters  on  which  the  Thanes  of  the  county 
were  to  be  negotiated  with  as  in  the  Anglo-Saxon  period,  but 
the  vassal  had  to  satisfy  the  royal  officer  that  he  had  fulfilled 
the  duties  the  feudal  list  imposed  on  him.  (2) 

3.  The  command  over  the  collective  feudal  army  belongs, 
as  a  matter  of  right,  to  the  King,  as  was  the  case  in  the 
Anglo-Saxon  period.  All  actual  leaderships  are  based  upon 
his  personal  commission.  According  to  the  cavalry  system 
of  the  feudal  militia,  the  collected  troops  keep  their  own 
^^  comes  stahiili"  and  their  "  marescalhis,"  as  at  the  present 
day  their  adjutant-general  and  quarter-master-general.  The 
constable  and  marshal  arrange  the  troops  into  divisions  and 
companies,  settle  disputes  as  to  precedence  and  field  badges, 
in  the  field  as  in  the  tournament ;  keep  the  rolls  of  their  men, 
and  give  certificates  as  to  attendance,  by  which  a  proof  is 
furnished  to  the  Treasury  respecting  the  feudal  duty  of  each, 
showing  whether  it  has  been  performed,  bought  oflf,  or  re- 
mitted. From  these  beginnings  was  developed  a  military 
jurisdiction  derived  from  the  King.  But  as  every  standing 
army  strives  to  transfer  to  the  civil  community  the  military 
organization,  the  same  was  the  case  in  a  high  degree  with  the 
feudal  militia,  service  in  which  was  based  upon  real  estates. 

(2)  As  to  the  recruiting  of  the  serve,  or  from  the  constable,  the  mar- 
tenants  see  Grose,  "  Military  Anti-  shal,  or  one  of  his  lieutenants  de- 
quitie.s"(i.r.,'i).  Thomas,  "Exchequer"  puted  for  this  piurpose,  or  the  "  rotuU" 
(p.  53).  The  orders  issued  to  the  of  the  war  oflSce.  (Madoi.  i.  656,  657.) 
slieritts  calling  upon  them  to  summon  Persons  possessing  a  fraction  of  a 
the  troops  appear  to  bo  uniformly  knight's  fee,  do  duty  for  a  relatively 
framed.  (Madcx,  i.  653,  654.)  Failure  short  time;  for  instance,  the  half  of  a 
to  appear  is  in  the  case  of  the  higher  knight's  fee  is  computed  at  twenty 
clergy  only  punished  with  heavy  dayseach year.  Asearlyasin the  twelfth 
fines  (amerciaments)  —  for  instance,  century  these  sub-divisions  extend  so 
with  sums  of  100  marks  in  silver  ;  far  as  one-twentieth  of  a  fee,  in  which 
in  the  case  of  secular  vassals  depri-  case  evidently  only  the  honorary  rights 
vation  of  their  estates  appears  to  be  of  the  Crown  vassal,  and  not  his  per- 
the  immediate  consequence.  (Madox,  sonal  service,  are  concerned.  That  even 
i.  662,  663.)  In  addition  to  the  per-  clerics  were  sometimes  summone<l  in 
Bonal  service  of  the  Crown  vassal,  the  person  is  proved  by  a  writ  (printed 
prescribed  number  of  heavy-armed  in  Rymer),  addressed  to  the  biishops 
troops  had  to  be  furnished,  for  whom  "eo  quo  sitiguli,  tarn  prxlati  quam  alii 
the  expression  "  gervientes  "  becomes  tn  propriis  peraonis  venire  debeant,  ad 
gradually  the  prevailing  one.  (Hey-  defemionevx  coronas  et  regni  nostri  "  (41 
wood,  129.)  As  a  proofof  the  fulfilment  Hen.  III.).  As  a  rule  it  is  only  said 
of  military  duty,  either  a  certificate  that  the  prelates  have  to  send  "  milites 
from  the   commander-in-chief   would  sues." 
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The  more  the  vassallage  began  to  feel  their  importance  as 
a  great  vrar-giiild  and  dominant  class,  the  more  urgent  was 
their  demand  to  have  their  constable  and  marshal  for  the 
I  whole  feudal  army  when  upon  the  peace  footing,  as  the  feudal 
militia  in  Normandy  had  long  had  its  hereditary  constable 
and  marshal. 
>  After  long  hesitation  this  point  was  conceded.  Under 
Stephen,  perhaps  even  somewhat  earlier,  a  constabularia  and 
a  war  marshalship  appear  established  for  the  whole  feudal 
army,  endowed  with  certain  distinctions  and  fees.  Over  the 
army  in  the  field,  however,  the  King  reserved  to  himself  the 
personal  command,  in  addition  to  the  right  of  appointing 
the  commanding  constable  and  marshal.  The  official  system 
extended  to  the  inferior  commands,  to  which  the  names 
*'  constabularia  "  and  "  constable  "  were  universally  applied 
from  the  highest  ranks  down  to  the  lowest.  Certain  limita- 
tions only  were  recognized  in  respect  of  the  appointment,  by 
the  King,  of  men  chosen  from  the  ranks  of  the  greater, 
middle,  and  inferior  vassals.  The  maintenance  of  these  limits 
was  rendered  necessary  by  the  indispensable  military  retinue 
which  accompanied  the  higher  commanders,  and  not  less  by 
the  esprit  de  corps  which  was  rapidly  developing  among 
the  feudal  militia.  The  skilled  service  of  the  cavalry  re- 
quired the  practice  and  training  of  years,  if  possible  even 
from  boyhood.  The  system  of  knighthood,  with  its  admission 
to  full  honours,  and  with  the  degrees  of  knight,  esquire,  and 
page,  was  after  the  Crusades  uniformly  developed  in  England. 
The  tournaments  flourished  under  Stephen  and  Eichard  Cceur 
de  Lion.  From  the  obligation  to  full  knight's  service  naturally 
arose  the  obligation  to  take  up  the  dignity  of  a  knight,  and 
from  time  to  time  royal  writs  were  issued  to  the  Crown  vassals, 
**  ut  arma  capiant  et  se  milites  fieri  faciant,  sicut  tenementa 
8ua  qxiee  de  nobis  tencnt  diUgunt  "  (Rot.  cl.  19  Hen.  III.).  (3) 

('\)  Ah  to  tho  command  of  the  feudal  the  caviilry  are  found  already  in  tho 

militia,  HOC  below,  cap.  10,  "tho  Rrcat  Annl'^-Hiixon  period.  (Turner,  "  History 

onii'eH;"and  tho  "  I'eerapo  Heportn  "  ot"  tlie  An^^lo-Siixons,"  iii.  TH-Vr).)     In 

(iii.  lODh).     Iteginnin^M  of  the  ^'uild  llie  Ant^lo-Siixon  records,  "("niht"  is 

■jstcm  uud  tho  "  luaatvr's   rank  "  in  a  tolorably  froquout  torm  for  tho  mar- 
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Under  the  firm  hand  of  a  martial  monarch  this  Norman 
feudal  army  presents  an  imposing  picture,  and  comes  into 
the  foreground  as  the  actual  basis  of  the  political  and  social 
system.  With  this  military  organization  the  Norman  kings 
became,  as  none  had  been  since  the  withdrawal  of  the  Roman 
legions,  lords  of  the  whole  land.  This  military  force,  assisted 
l)y  the  numerous  and  strong  works  of  defence,  dominates  alike 
the  western  Britons  and  the  northern  neighbours,  puts  an 
€nd  once  for  all  to  the  Danish  invasions,  and  turns  England 
into  a  really  united  State,  possessing  in  point  of  power  the 
promise  of  a  great  future.  In  spite  of  all  its  outward  pomp 
and  personal  bravery,  this  feudal  army  suffered  from  the 
defects  inherent  in  all  feudal  militias — imperfection  of  dis- 
cipline, tactics,  supplies,  and  transport,  and  the  want  of 
weapons  effective  at  long  distances.  It  was  also  probably 
never  collected  together  for  important  service,  but  was  only 
employed  in  divisions  and  at  long  intervals  in  wars  upon 
the  J  Continent  and  border-wars,  or  to  suppress  isolated  in- 
surrections. But  one  thing  was  especially  wanting  in  Anglo- 
Norman  feudal  soldiery,  a  characteristic  feature  of  the  feudal 
militia  of  the  Continent — the  "  territorial"  connection  between 
the  under-vassals  and  the  great  feudatories.  This  defect 
resulted  not  only  from  the  scattered  position  of  the  great 
feudal  estates,  but  still  more  from  internal  dissensions.  For 
several  generations  the  former  Saxon  Thane  did  but  reluctant 

tial  followers.  Still,  a  single  instance  III.'s  reign,  deduced  the  maxim  that 
of  the  conferring  of  the  knight's  dignity  every  vassal,  even  the  under-vassal, 
is  no  proof  of  a  military  system  or  a  is  as  a  fiomo  re^it  bound  to  cause 
privilege  of  rank  formed  from  it.  himself  to  be  knighted  at  court,  paying 
Not  until  the  time  of  the  Crusades  the  fees  for  the  dignity  under  a  penalty 
is  a  powerful  influence  upon  military  for  neglecting  to  do  so.  (Madox,  i.  510.) 
and  social  life  acquired  by  the  knightly  Hence  arose  the  curious  circumstance 
order.  As  to  the  royal  ordinances  that  the  taking  up  of  the  knighf  s  dig- 
afl"ectingthe  tournament  under  Richard  nity  was  regarded  in  England  as  u 
Cc8ur-de-Lion,  see  Lappenberg-Pauli  "  burdensome  duty,  and  one  which  the 
(iii.  280).  This,  moreover,  as  well  as  majority  endeavoured  to  escape,  being 
the  custom  of  "  dubbing  the  knight,"  contented  with  their  dignity  as  "  sat- 
is made  a  source  of  revenue.  Out  tarii  "  (esquires)  in  the  feudal  scale  of 
of  the  royal  charters  of  the  earlier  dignities,  their  maxim  being  '•  sugieien* 
Norman  period,  "anni*  et  equis  se  honor  eithomini,  qui  dignushonoreett" 
bene  instruant,"  the  practice  of  the  (Coke,  "  lust.,"  i.  231,  233). 
Treasury  about  the  middle  of  Henry 

VOL.  I.  M 
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service  as  an  under-vassal  to  the  Norman  lord  who  had  been 
forced  upon  him.  And  with  the  majority  of  the  Norman 
under-vassals  the  case  was  no  better,  they  being  a  collection 
of  Frankish  horsemen  and  farmers,  who  now  figured  on 
English  soil  as  lords,  *'  rude  upstarts,  almost  crazed  by  their 
sudden  promotion,  marvelling  how  they  had  attained  to  such 
a  position  of  influence,  and  thinking  they  could  do  as  they 
liked"  (Ordericus,  iv.  c.  8).  Keal  loyalty  between  the  small 
and  great  vassals  was  thus,  in  the  early  Norman  days,  almost 
impossible ;  and  with  the  decay  of  the  royal  authority  under 
the  usurper  Stephen,  the  small  vassallage  broke  up  into  a 
violent  irregular  soldiery.  The  military  state  still  lacked 
national  unity. 

These  weaknesses  of  the  feudal  militia,  and  the  ever-recur- 
ring conspiracies  of  the  great  vassals,  caused  the  revival  of 
the  old  Saxon  national  militia  more  than  a  hundred  years 
after  the  Conquest.  Disunion  in  the  royal  family  itself,  the 
influence  of  the  Crusades,  the  evil  example  of  Normandy  and 
France,  and  the  dissensions  with  the  Church,  at  that  time  all 
combined  to  make  the  feudal  array  an  untrustworthy  force, 
against  which  the  King  himself  sought  for  some  counterpoise. 
In  accordance  with  the  established  principle  of  the  Norman 
crown,  the  old  right  of  summoning  the  national  defence 
(fyrd)  had  never  been  abandoned.  This  force  was  once  called 
together  by  William  Kufus,  although  primarily  only  for  the 
purpose  of  extortion.  (Huntingdon,  a.  5,  Will.  II.)  In  the 
North  Country  the  national  militia,  under  Archbishop  Thur- 
stan,  had  won  the  battle  of  the  Standard  against  the  Scotch, 
and  again  in  1173  the  popular  army  of  Yorkshire,  under 
the  command  of  the  faithful  barons,  had  warded  off  the 
Scotch  invasion.  This  was  followed  (1181)  by  the  new  legal 
1  ordinance  of  the  Assizc-of-Arms  (27  Henry  II.),  which  con- 
tained the  following  provisions.  Each  owner  of  a  knight's 
fee  (not  merely  as  tenant,  but  by  virtue  of  the  universal  duty 
of  the  community)  is  to  possess  a  suit  of  iron  armour,  a 
helmet,  a  shield,  and  an  iron  lance,  and  moreover  every 
knight  is  to  have  as  many  suits  of  armour  as  he  has  knights" 
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fees.  Every  secular  freeholder,  possessing  in  movables  or 
rents  sixteen  marks,  shall  in  like  manner  possess  a  suit  of 
armour,  helmet,  shield,  and  lance.  Every  freeholder  of  ten 
marks  in  goods  or  income  shall  have  a  breastplate  without 
arm-pieces,  an  iron  helmet,  and  a  lance.  All  burghers  and 
other  freeholders  shall  have  a  stuffed  jerkin  and  iron  helmet, 
and  a  lance.  Each  shall  swear  the  oath  of  allegiance,  and 
that  he  will  keep  these  weapons  for  service  at  the  King'a 
command,  and  in  loyalty  towards  him.  These  weapons  may 
not  be  sold  or  pledged.  In  the  hundreds  and  hamlets  district- 
commissions  (consisting  of  men  possessing  not  less  than  six- 
teen marks  rent  in  land,  or  ten  marks  in  movable  property) 
are  to  be  appointed,  to  assess  property  for  the  land  army. 
Royal  Commissioners  are  on  their  journeys  to  make  lists  of 
the  names  of  those  bound  to  this  duty,  and  to  swear  them  in 
to  obey  the  royal  "  assize."  Freemen  only  are  mentioned, 
and  it  is  expressly  laid  down  that  only  freemen  shall  be  per- 
mitted to  take  the  military  oath.  Apparently  officers  (con- 
stables) had  already  been  appointed  in  the  several  hundreds 
for  this  militia,  which  was  a  force  not  dependent  on  feudal 
tenure. 

With  the  general  summons  of  the  liheii  homines  thus 
established — the  national  army  revived  on  a  new  legal  basis 
— there  could  also  be  combined  the  summons  of  the  feudal 
militia,  as  was  actually  done  in  a  case  of  great  war-peril  in 
the  year  1217.    ("  Select  Charters,"  343.) 

In  another  direction  also,  at  about  the  same  time,  the 
national  influence  of  the  insular  position  of  the  country,  the 
climate,  and  the  mode  of  life  made  itself  felt  among  a  portion 
of  the  feudal  tenants.  The  conquering  race  had  long  felt 
itself  secure  in  its  possessions.  For  more  distant  warlike 
expeditions  upon  the  Continent  a  uniform  levying  of  PJnglish 
feudal  forces  appeared  neither  equitable  nor,  in  consequence 
of  the  short  time  of  service,  feasible.  Hence,  from  the  time  of 
Henry  II.,  remissions  of  feudal  service  began  to  be  purchased. 
V^arying  at  first,  by  degrees  a  scale  for  this  so-called  scutage 
(scutagia)  became  fixed  ;  and  thus  the  feudal  military  system 
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enters  into  the  province  of  the  financial  control  (see  cap.  14), 
as  the  basis  of  a  new  system  of  taxation.! 


t  The  origin  of  "scwtage"  in  satis- 
faction of  military  service  after  the 
reign  of  Henry  II.  is  carefully  given 
by  Madox(i.  625  et  seq.  ami  642  et  seq.). 
(See  below,  cap.  13,  sec.  vi.)  In  the 
second  year  of  Henry  II.,  for  the  first 
time,  the  Prelates  were, on  the  occasion 
of  a  campaign  against  Wales,  allowed 
to  pay  twenty  solidi  on  each  knight's 
fee  instead  of  furnishing  a  horseman. 

In  5  Henry  II.  the  secular  vassals 
also  obtain  permission  to  pay  two 
marks  for  each  shield  instead  of  doing 
service.  From  this  time  a  satisfaction 
of  feudal  service  by  scutagia  becomes 
more  frequent.  Where  small  sums 
were  demanded,  tlie  commutation  ap- 
peared as  a  favour,  which  for  a  long 


time  was  not  forced  on  the  recipients. 
But  later,  when  the  taxes  were  fixed 
at  a  higher  rate,  and  the  demand  for 
scutage  was  more  frequently  made, 
the  time  of  Magna  Charta  drew  near, 
when  the  King  was  obliged  to  consent 
to  negotiate  with  his  Crown  vassals  on 
the  subject  of  assessing  the  scutagia. 
Different  from  this,  and  occurring 
both  earlier  and  later,  was  the  admis- 
sion of  a  substitute  in  cases  of  special 
hindrance,  as  to  which  a  money  pay- 
ment (fine)  was  mutually  agreed  on 
in  each  individual  case,  imdcr  the 
heading,  "ne  transfretent,  pro  rcma- 
nendo  ab  exercitu,  ne  abeat  cum  rege," 
etc.  (Madox,  i.  657,  658). 


(     165     ) 


CHAPTER  XI. 

11.  '^ht  Bebclopment  of  tfie  i^rtnan  3|ulJicial  ^3ofcDcr. 

The  judicial  system,  as  the  most  permanent  part  of  all 
political  organizations,  was  least  affected  by  change  in  the 
transition  to  the  Norman  period.  Immediately  after  the  first 
preliminary  settlement  of  affairs,  WilUam  solemnly  bound 
himself  in  the  fourth  year  of  his  reign,  "  to  maintain  the  good 
and  well-tried  laws  of  Eadward  the  Confessor,"  merely  except- 
ing certain  changes  that  had  become  necessary.  (Sax.  Chron. 
A.D.  1070.)  It  is  said  that  he  appointed  twelve  men  versed 
in  the  law  to  make  a  collection  of  all  such  laws  and  customs 
as  were  in  use  in  the  time  of  the  Saxon  lungs.  The  Saxon 
population  clung  to  that  promise  out  of  affection  for  their 
national  system  of  law,  and  with  all  the  more  jealousy,  because 
it  afforded  a  guarantee  of  personal  freedom  against  the  tyranny 
and  violence  of  the  Conqueror  and  his  followers.  In  all 
historically  authenticated  cases  it  is  apparent  that  "WiUiam 
acknowledged  the  ancient  judicial  system ;  that  he  wished  to 
do  justice,  and  that  he  perceived  therein  a  means  of  main- 
taining and  consolidating  his  new  kingdom.  From  the  time 
of  Henry  I.  that  promise  is  periodically  repeated.  In  the 
meaning  and  language  of  the  time,  it  was  understood  to 
embrace  the  **  lex  terras"  that  is,  the  whole  legal  system,  in- 
cluding criminal  as  well  as  civil  law,  procedure  as  well  as 
positive  law.  The  promise  meant :  "  Eight  shall  be  spoken 
by  the  same  persons,  and  for  the  same  persons,  and  according 
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to  the   same  forms  and  principles  as  in  the  Anglo-Saxon 
days."  * 

Justice  is  accordingly  dealt  out  by  the  same  persons ;  that 
is,  the  Norman  Vicecomes,  as  Justiciary,  steps  into  the 
place  of  the  Saxon  Shir-gerefa,  and  periodically  holds  the 
customary  courts  in  the  county  and  hundred.  The  jurors  are, 
as  in  the  Saxon  days,  the  freeholders  of  the  county. 

A  decree  of  Henry  I.  (Charters,  103)  confirms  this  with  a 
royal  reservation.  "  Sciatis  quod  concedo  etjjr^cipio,  itt  a  modo 
comitatus  mci  et  hundrcdo  in  illis  locis  ct  iisdem  terminis  sedeant, 
sicut  sederunt  in  tempore  regis  Edwardi,  et  non  aliter.  Et  si 
amodo  exurgat  placitum  de  divisione  ten-arum,  si  est  inter 
barones  meos  dominicos,  tractetur  placitum  in  curia  mea.  Et  si 
fst  inter  vavassores  duorum  dominorum,  tractetur  in  comitatu. 
Et  hoc  duello  fiat,  nisi  in  eis  remanserit.  Et  volo  et  prsecipio, 
ut  omncs  de  comitatu  cant  ad  comitatus  et  hundreda,  sicut 
fecerunt  in  tempore  regis  Edivardi." 

The  collection  of  laws  known  as  the  Leges  Henrici 
Primi,  repeatedly  represents  the  county  courts  as  assemblies 
similarly  composed  to  those  of  ancient  times.  Formerly  the 
Hundred  Court  was  composed  of  freeholders,  but  in  the  County 
Court  the  Thanes  were  the  regular  judges,  and  the  ordinary 
freemen  only  participated  as  assistant  judges,  or  as  mere 
bystanders.  In  the  place  of  the  Thanes  stand  now  the  Crowns 
and  under- vassals  and  the  greater  freeholders  in  their  capacity 
of  free  landowners.  The  customary  legal  system  makes  them 
therefore  judges  :    "  liegis  judices  sunt  barones  comitatus,  qui 

•  Ab  to  tho  ronsorntivo  history  of  Biener,  "  Das  Enplisolio  Geschworneu- 

tlio  AiiKlo-Nonnan    juilicial    system,  Oericht,"  18r)2,  1855,  .'5  vols.,  and  the 

Dufi^dalv'B    troutUo,  "  Orij^inoH    Juri-  IrealiHi'H  of  llruniior,  Gunderniann.aiid 

didales,"    contains    only  uiitiqiiuriaii  othorH  arc  very  fjroat.     It  is  now  well 

matter.     KqiiuUy  iK>rplt<xinf;  arc   the  cHtablishcd  that  King  Eiulward  never 

scattered  remarkri  in  Spelniun'H  "Olos-  i)id)liHhod  a  special  code  of  laws,  but 

nrium."     Moro  to  tho  point,  but  often  that  by  tho  "  Leges  Eduardi"  is  meant 

hnzardouN,  in  tho   nkctrh    in  SiH«nce'H  tho  ouBtomary  law  of  tlio  country  at 

"Equitable  Jurimliction,"  vol.    i.  pp.  tho  close  of  the  An;;lo-Saxon  pcrioil. 

D9-I27,     A  l>ettor  treatment    of    the  This   is  j)rovcd  by  ijic  o.xprcssion  of 

nubjcct  hoft'uiH    with    Kdward    Fohb'h  William  of  Maiiucwbury  (Oost.  Ifeg.  ii. 

work,    "Tho   Jud^ivH    of     England"  11),  "mm  tjuad  illc  Htahusrit,  »cd  quod 

CljoniUm,  1K|K  (M,  '.»  vols,  Kvo).      Tho  ob$<.rvaverit." 
tneritB  of  the    Uorman    trvutiBO    by 
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liberas  in  eis  terras  habent ;  viUani  vera  vel  cocseti,  vel  qui  sunt 
hujmmodl  viles  et  inopes  personse,  nan  sunt  inter  judices  nume- 
randi  "  (Hen.  I.  c.  29).** 

The  same  actions  are  now  heard  before  the  Norman  Vice- 
comes  as  were  formerly  heard  by  the  Saxon  Eorl  and  Shir- 
gerefa :  '*  omnis  causa  tcrminctur  in  comitatu  vel  hundredo  vel 
Jtalimoto  sacam  hahentium  "  (Hen.  I.  c.  9,  sec.  4).  In  like 
manner  the  regulations  touching  suit  of  court,  show  that 
the  County  Court  is  to  be  the  proper  court  for  the  highest 
as  well  as  the  lowest  classes :  **  Intersint  autem  episcopi, 
comitcs,  vicedomini,  vicarii,  centenarii,  aldermanniy  prsefecti, 
prmpositi,  harones,  valvasorcs,  tungrevii  et  cseteri  terrarum  damini 
diligenter  intendentes  "  (Hen.  I.  c.  7,  sec.  2).  The  duty  of 
the  vassals  to  do  suit  of  court  (secta)  was  a  feudal  duty,  and  a 
Saxon  custom  at  the  same  time ;  but  representation  was 
early  recognized:  ''si  dapifer  ejus  legitime  fuerit ;  si  uterque 
neccssario  desit,  prsepositus,  et  sacerdos,  et  quatuor  de  melio- 
rihus  villm  adsiiit  pro  omnibus,  qui  nominatim  non  erunt  ad 
placitum  submoniti  (Leges  Hen.  I.  c.  I.  cit.  sec.  7). 

The  procedure  of  the  tribunals  which  the  Saxon  freeholder 
here  sought,  was  the  ancient  one,  with  the  Saxon  writ  of 
summons,  outlawry,  security,  compurgators,  and  trial  by 
ordeal.  The  Norman,  on  the  other  hand,  preferred  a  pro- 
cedure which,  furnished  with  formal  pleadings,  generally 
appealed    to   the  duel   as   ultima    ratio.      The  rule   of    law 

*♦  Hence  we  have  at  first  the  old  The    dej^rees   in    the    feudal    reg^itne 

comiwsition   of  the    Hundred    Court  came  into  consideration  in  the  legal 

with  its  freeholders,  the  County  Court  system  only  in  one  special  point,  that 

with  its  Thanes,  in  whose  place  now  no  under-vassal  shall  be  a  judge  in  a 

stand  hardly  more  than  four  hundred  matter  touching  his  feudal  lord  (Hen. 

Crown    vassals    and    the    subtenentes  32,  cap.  2),  a  rule  which  establishes 

of  Domesday  Book.     A   limitation  to  the  principle  of  the  legal  equality  of 

Crown  vassals  aloue,  which  has  been  Crown    and    under-vassals    as    pares 

often  asserted,  is  perfectly  untenable  :  in  the  County   Court.     As  a  fact  in 

no  Hundred  Court,  and  not  many  County  the  province  of  the  judicial  system  a 

Courts,   could   have   been  sufficiently  difference  between  Crown  and  under- 

<3omposed  of  the  existing  number  of  vassals  is  avoided  in  the  expression 

the  ttnentes  in  capite.    The  gnbtenentes  used  to  denote  them,  which  embraces 

of  the  Domesday  Book   are  only  to  all  freeholders  alike,  "  libere  tenente* 

a   small   extent  investetl   subvassals,  et  qui  sequuiitur  curiam  de  comitatu  in 

but    they     were    beyond     all    doubt  comitatu,"    etc.       "  Coram   baronibuSj 

libere  tenentes,  according  to  the  mean-  militibus  et  omnihu9  libere  tenentibug 

ing  of  the  Anglo-Saxon  constitution.  ejusdem  comitatu$." 
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which  was  needed  to  decide  between  the  two  systems  had  to 
be  determined  by  royal  direction.  One  chief  point,  the  proof, 
the  Conqueror  had  ah-eady  settled  according  to  a  jus 
sequum  (Carta  "Will.  c.  6 ;  Charters,  84).  But  this  was,  after 
all,  only  a  chief  point.  Moreover,  a  trial  which  took  place 
with  judges,  lawmen,  suitors,  and  compurgators,  each  of 
whom  claimed  their  customary  law,  whUst  no  party  so  much 
as  understood  the  language  of  the  other,  was  sure  to  cause 
for  a  long  time  a  terrible  confusion,  in  which  partiality  and 
corruption  were  not  wanting.  At  all  events,  in  this  mixed 
law,  we  find  an  arbitrariness  on  the  part  of  the  magistrates 
both  in  procedure,  proof,  and  judgment ;  and  a  venality 
that  even  allowed  the  ordeal  to  be  avoided  by  a  money 
paj-ment.  With  the  poor  the  procedure  was  somewhat 
summary. 

The  law  to  be  applied  was,  as  understood  by  the  Norman 
and  Anglo-Saxon  litigants  and  judges  also,  heterogeneous. 
After  long  fluctuations  the  necessity  for  a  unity  in  this  re- 
spect brought  about  an  arrangement,  according  to  which 
personal  property  was  generally  governed  by  the  Saxon  law, 
real  property  by  the  Norman  feudal  law,  whilst  the  personal 
family  law  stood  under  the  influence  of  the  Church.  Espe- 
cially in  the  law  of  inheritance  did  the  two  systems  clash. 
The  Saxon  declared  an  equal  right  of  inheritance  in  all  the 
sons ;  Norman  custom  and  the  necessities  of  the  knights'  fee 
led  to  the  right  of  primogeniture.  A  middle  course  lay  in 
the  maxim:  *' Priminn patris feodum primogejiitusjilius  habeat; 
eviptioncs  vcro  et  deinccps  acquisitioncs  suas  det  cui  macjis 
vclit "  (Leges  Hen.  I.  c.  70).  In  the  end  the  Norman  law 
triumphs  with  regard  to  landed  property  ;  only  where 
numeroufl  old  Saxon  owners  of  the  soil  dwelt  close  together, 
as  was  the  case  in  Kent,  an  equal  division  of  the  land 
amongst  all  tho  sons  (gavelkind)  rotnained  a  local  custom. 
But  it  is  evident  that  it  was  no  longer  tho  judgment  of  tho 
parcB,  but  only  regulations  of  higher  authority  (in  later 
times  the  judgment  delivered  by  tho  royal  justiciaries),  that 
at  this  period  were  capable  of  laying  tho  foundation  of  tho 
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English  "  Common  law "  as  a  universal  law  for  all 
classes.*** 

But  together  with  the  retention  of  the  laws  of  E  ad  ward 
the  manorial  courts  were  also  retained,  as  was  taken  for 
granted  in  the  law-books,  and  emphatically  recognized  in 
the  "  Carta  Hem-ici  I."  The  manorial  courts  already  existing 
coincided  with  the  customary  rights  of  the  Norman  feudal 
lords ;  though  these  latter  were  in  some  particulars  more 
extensive.  In  the  mixed  law  which  resulted,  a  feudal  idio- 
matic phraseology  prevailed  {e.g.  the  term  "  curia  haronum  ") ; 
yet  here  the  state  of  afifairs,  partly  old  and  partly  new, 
required  to  he  separated  from  one  another. 

1.  As  a  matter  of  course,  the  occupier  of  a  manor  claimed 
jurisdiction  over  his  vilUini,  a  jurisdiction  extending  over  the 
transfer  of  property,  all  disputes  arising  in  consequence,  the 
reservation  of  services  and  performances,  and  disputes  of 
the  tenants  among  themselves.     Later  legal  language  calls 


***  The  question  as  to  the  form  of 
the  procedure  before  the  Norman  Vice- 
comes  will  always  be  a  most  difficult 
one  to  solve.  (Biener  "  Engl.  Gesch- 
wornen  Gericht,"  i.  pp.  52-56.)  At  all 
events  the  old  tradition  that  the  Con- 
queror banished  the  Anglo-Saxon  lan- 
guage from  the  courts  is  erroneous. 
The  charters  of  the  first  Norman  kings 
are  issued  in  the  Anglo-Saxon  lan- 
guage as  being  the  language  of  tho 
country,  a  language  which  William 
himself  endeavoured  to  acquire.  Latin 
was  employed  as  an  official  language 
only ;  all  official  transactions  of  tlie 
Exchequer,  all  judicial  rescripts,  all 
reports  of  the  oldest  law  suits,  all  re- 
cords of  the  curia  regis  itself,  even 
under  Eichard  I.,  are  couched  in  the 
Latin  language.  It  was  evidently  not 
tho  intention  of  tlie  Conqueror  to  ac- 
knowledge his  Norman  feudatories  as  a 
ruling  class,  by  recognizing  their  dialect 
as  the  language  of  the  country.  It 
was  generations  later  before  the  French 
language  occasionally  appears  as  tho 
official  language  of  royal  ordinances. 
French  was  spoken  in  tho  courts,  but 
this  was  a  matter  of  necessity,  seeing 
that  the  Vicecomites  and  tho  secular 


great  officers  of  the  realm  were  for  the 
most  part  Norman  knights.  Henca 
arose  the  important  position  of  the 
clerks  and  under-officials  as  inter- 
preters anil  advocates ;  hence  also  the 
early  development  of  a  class  of  inferior 
attorneys  can  bo  explained.  A  trial 
carried  on  in  French,  with  an  Anglo- 
Saxon  under-vassal  or  farmer,  would 
have  been  quite  as  difficult  in  the 
eleventh  century  as  in  the  nineteenth. 
In  the  country  and  local  courts  litiga- 
tion was  probably  carried  on  in  a 
curious  jargon,  about  as  confused  as  the 
rules  of  law  were  themselves.  Only  iu 
tho  central  courts  the  technical  framing 
of  the  procedure,  and  the  appoint- 
ment of  Norman  lords  as  judges, 
brought  about  an  early  ascendency  of 
the  French  tongue,  which  again  later 
penetrating  from  the  curia  regis  down- 
wards, formed  a  French  legal  lan- 
guage. How  the  procedure  in  the  Royal 
High  Court  became  formed  uiuler  ih& 
influence  of  the  clerks  of  the  court 
and  the  attorneys  at  the  close  of  tho 
twelfth  century  is  clearly  shown  by 
Glanvill's  legal  works.  (See  Pliillips*^ 
History  of  English  Law,  ii.  97-334.) 
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this  old  manorial  court  sitting  in  civil  causes  the  "  cus- 
tomary com't,"  and  centuries  elapsed  before  the  practice  of 
the  courts  allowed  the  peasant  class  the  right  to  bring  an 
action  for  recovering  their  property  in  the  royal  com*ts. 

2.  The  Anglo-Saxon  rule,  especially  under  Cnut,  had  already 
extended  the  manorial  jurisdiction  to  the  allodiarii.  The  feudal 
system  now  introduced  the  principle  that  to  the  mesne  lord  of 
the  soil  belongs  also  a  judicial  control  over  the  land  of  his 
grantees.  In  consequence  of  this,  the  Norman  landlord  ap- 
pears also  to  have  claimed  a  subjection  to  his  authority  of 
the  freeholders  who  had  been  attached  to  the  fee  of  a  vassal, 
rendering  contributions,  protection  moneys,  or  performances 
analogous  to  the  under-vassals.  The  practice  of  the  Ex- 
chequer regarded  the  "  right  to  suit  of  court  and  service  "  on 
the  part  of  the  independent  small  landowners  as  naturally 
included  in  the  grant  of  the  Crown  fief.  "As  soon  as  a  man 
found  himself  obliged  to  do  suit  and  service  in  the  court  of  his 
stronger  neighbour,  it  needed  but  a  single  step  to  turn  the 
practice  into  theory,  and  to  regard  him  as  holding  his  land  in 
consideration  of  that  suit  and  service  "  (Stubbs,  i.  189).  The 
private  jurisdiction  over  the  libere  tenentes  that  thus  arose, 
was  now  called  "curia  haromim''  ("court  baron"),  and  it  is 
apparent  from  later  circumstances  that  the  Norman  adminis- 
tration uniformly  recognized  such  an  institution,  at  least  for 
'the  disputes  of  the  tenants  among  themselves.  The  mode 
of  procedure  was  left  to  the  custom  of  the  individual  localities. 
**  Placita  cvjtisque  curiee  secundum  consuetudines  siuis  agitantur. 
Solent  autcm  phicita  ista  in  curiis  dominorum  dcduci  secundum 
rationahilcs  consuetudines  ipsaruui  curiiirum,  quas  tot  ct  tarn  varies 
ut  sunt,  in  scriptum  de  facili  reduci  non  possunt "  [(Glanvill, 
xii.  6).  The  law  books,  therefore,  pass  by  the  procedure  of 
the  Court  Baron  in  silence,  but  teach  as  an  established  prin- 
ciple that  it  exercises  a  civil  jurisdiction  analogous  to  that 
of  the  Hundred  Court,  in  real  actions  as  in  actions  of  debt. 
It  was  not  until  later  that  personal  actions  became  as  a  rule 
limited  to  petty  matters  not  exceeding  forty  shillings;  before 
bringing    a   principal   action  concorning   a   "  lihcrum  tcnc- 
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mentum  "  the  plaintiff  was  obliged  to  sue  out  of  Chancery 
a  "  breve  de  recto,"  acknowledging  the  judicial  authority  of  the 
King,  and  his  lordship  paramount  over  all  landed  property. 

3.  The  manorial  courts  of  later  Anglo-Saxon  days  also 
exercised  a  criminal  jurisdiction  to  an  unequal  and  often  to 
a  very  wide  extent.  Beyond  this,  according  to  the  principles 
of  the  feudal  law,  the  lord  of  the  fee  claimed  for  the  curia 
feudalis  a  certain  criminal  jurisdiction  over  the  under- vassals, 
or  at  all  events  a  right  of  distraint  on  movable  goods,  for 
the  purpose  of  maintaining  military  discipline.  Both  prin- 
oiples  appear  blended  in  the  Norman  administration,  forming 
a,  uniform  and  inferior  criminal  jurisdiction  of  the  curia 
hnronum  over  under-vassals,  Ubcrc  tenentes,  and  farmers. 
This  criminal  jurisdiction,  however,  is  confined  to  small 
offences  and  thefts  in  flagranti.  For  financial  reasons  all 
the  heavier  cases  were  reserved  to  the  King,  and  grants 
of  more  extensive  rights  were,  from  the  Anglo-Saxon  period, 
for  the  most  part  restricted.f 


t  As  to  tho  system  of  the  Norman 
curim  haronum,  see  Biener,  "Geschichto 
<ler  Geschw.  Ger.,"  i.  48-5t!.  Tlie 
later  jurisjjrudence  distinguished  under 
technical  names  the  various  component 
parts  of  the  Manorial  Court.  Tlie  civil 
jurisdiction  over  under-vassals  and 
freeholders  in  regard  to  their  depen- 
dent lands  was  called  Court  Baron ; 
tho  Manorial  Court,  in  its  original 
jurisdiction  over  those  living  ujwa 
tielland  and  domestics,  was  called  Cus- 
^  ternary  Court.  The  Court  leet,  finally, 
was  a  royal  j)olico  court  over  all  living 
upon  the  land,  first  instituted  by  later 
grant.  Tho  Leges  Heurici  I.  employ 
for  tho  Manorial  Court  the  term  "  Hal- 
limotum "  (lien.  9,  sec.  4 ;  20,  sec.  1  ; 
Z)?,  sec.  8 ;  78,  sec.  2),  which  seems  to 
belong  to  the  more  modern  feudal  lan- 
(Tuage.  The  most  frequent  expression  is 
^'  saca  et  «oc(/."  Tho  Leges  Henrici  I. 
<"ap.  20  contain  first  of  all  the  general 
rule  :  "  Archiepigcopi,  episcopi,  eomttes 
et  (ili.v potestates,  in  terris proprix  potes- 
tatis  sua;  sacam  et  sot'am  habent,  tcl  et 
iheam  et  infungentheaf ;  in  cxteris  veto 
per  emptionem,  rel  cambitiontm,  rel 
*iuoqxio  modo  jierquisitis  socam  et  sacam 


habent,  in  eausis  omnibus,  et  }tallitnoti« 
pertinentibui,  super  suos  et  in  suo,  et 
alinuando  super  alteriut  homines."  Of 
course,  the  King  has  also  the  same 
manorial  jurisdiction  over  his  own  de- 
mesnes :  "  omnium  terrarum,  quas  rex 
in  dominio  suo  habet  toeam  habet ;  qua- 
ntndam  terrarum  maneria  dedit,  aed 
socnam  sibi  retinuit  tingularem  et  com- 
munem.  Nee  sequitur  socna  regit  data 
maneria,  sed  magis  est  ex  personis" 
(c.  19),  The  later  Anglo-Saxon  deeds 
of  grant  contain  the  clause :  "  concedo 
ei  libertatem  pleuariam^  id  est  sacam  et 
socam,  tol  et  (Aeam,  ei  infangenethef, 
monbrich,  hemaoene,forsteU"  (cf.  Cod. 
Dipl.  iv.  167).  That  the  sense  of  the 
w^ords  was  no  longer  clearly  understood 
was  no  hindrance  to,  but  rather  a  good 
reason  for,  retaining  them  as  a  formula. 
When  the  Norman  Kings  (as  Henry  I. 
on  his  ascending  the  throne)  were 
obliged  to  meet  their  Crown  vassals 
with  friendly  assurances,  the  manorial 
rights  formed  primarily  the  subject  of 
these  promises :  "  Sacam  in  terra  et  in 
aqua,  in  silvis  et  in  campis,  tolnetum  et 
team,  grithbrecam  et  hamsocnam,  fore- 
steallum  et  infangthitj,  et  in  fugitivo- 
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However  -well  ordered  these  judicial  arrangements  might 
appear  externally,  their  inner  life  was  defective  and  disordered. 
The  greed  and  arrogance  of  the  Norman  ricecomites  and 
vassals  made  these  courts  places  of  arbitrary  dealing  and 
oppression.  The  rules  of  court  and  of  law  to  be  applied  were 
for  many  generations  contradictory;  the  judges  were  kept 
asimder  in  various  ways  by  national  antipathy.  The  Con- 
queror had  intended  to  have  the  more  important  customs  of 
each  county  determined  by  commissioners;  but  this  work 
could  not  be  carried  out  in  consequence  of  practical  difficulties. 
The  private  codes  which  were  formed  at  the  same  time  were 
entirely  inadequate  for  the  task.  The  conflict  of  the  legal 
conceptions  of  different  nationalities  left  a  wide  field  open, 
which  the  partiality  of  the  Norman  country  magistrate  and 
bailiff  took  advantage  of  for  his  countrymen  and  compeers,  or 
for  the  highest  bidder.  It  is  only  from  the  occasional  inter- 
ference of  the  King,  and  the  partiality  of  the  ricecomites, 
which  is  mentioned  as  a  matter  of  course  in  almost  every 
contemporary  narrative,  as  well  as  from  the  general  detesta- 
tion in  which  the  office  is  held,  that  we  can  conjecture  what 
manifold  injustice  is  hidden  behind  the  silence  of  history. 
These  internal  defects  bring  the  Anglo-Norman  judicial  system 
into  a  state  of  agitation,  which  by  a  continuous  process  of 
pressure  from  the  lower  upon  the  higher  class  brings  about 
a  centralization  of  justice,  in  the  following  order. 

I.  nt  local  courts  become  gradually  limited.  As  private 
rights  of  the  landlord  (rights  of  property)  they  still  exist 
unabridged,  so  far  as  the  jurisdiction  of  the  manorial  courts 
over  the  vilhmi  extends;  that  is,  as  a  "customary  court." 
The  jurisdiction  of  the  curia  haronum,  on  the  other  hand,  is 
regarded  as  a  personal  grant,  and  can  accordingly  be  refused, 
*^  non  scquitur  socna  regis  data  maneria,  sed  mapis  est  ex 
pcrsonis  "  (Ilcn.  I.  c.  19).  For  financial  and  political  reasons 
the  royal  authority  (different  from  that  on  the  Continent) 

mm  reefotionem  $uper  eorum  jtroprioa  ip$um  exquime  deberent  ct  supfr  taut 
hominrt  tiUra  hurgoB  et  extra,  tarn  plrno  viultint  (anitrum  qnot  ego  eta  conrcstii" 
et  tam  dirccte,  quuin  meiproprii  viiuiitri      (Lyu'a  iSuxou  Diet.,  App.  Chart.  No.  G). 
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impeded  every  development  of  the  court  baron,  and  without 
attacking  it  in  principle,  gradually  neutralized  the  judicial 
loower  of  the  mesne  lords.  Different  circumstances  tended  to 
this  result. 

(a)  The  scattered  position  of  the  lords'  possessions  rendered 
it  an  exceedingly  difficult  matter  to  form  great  feudal  manors 
in  consequence  of  the  great  distances  (Hen.  I.  c.  55).  The 
principal  seat  of  the  lord,  the  "caput  baroniie"  might  well 
be  a  place  of  meeting  of  the  under-vassals  for  festivities, 
investitures,  and  the  like,  but  could  be  no  baronial  court  for 
the  collective  vassals,  no  "  coiir  de  baronie"  in  the  French 
sense.  A  court  baron  of  this  description  was  more  important, 
iis  numerous  under-vassals  and  the  personal  presidency  of 
the  lord  could  be  added  to  the  ordinary  freeholders.  But  the 
judicial  power  of  the  great  feudal  lord,  as  far  as  can  be  j^roved 
by  documents,  was  only  an  aggregate  of  manorial  jurisdictions, 
not  different  in  quality  from  the  jurisdiction  of  a  manor.tt 

(b)  To  this  was  added  the  superintending  and  rival  power 
of  the  King  as  the  highest  judge  in  the  land,  which  in  the 
spirit  of  Norman  administration  was  zealously  exercised  on 
account  of  the  perquisites.     The  Exchequer  records  show  that 

tt  The  owners  of  the 'greater  lord-  honor  consists  of  many  manors,  and 
ships,  surrounded  by  the  otticials  of  there  is  for  all  the  manors  one  court 
their  households,  held  solemn  feudal  only  held,  yet  are  there  quasi  several 
courts  (Madox,  i.  101),  and  in  their  and  distinct  oourts  for  several  manors" 
documeutsmade  use  ofa  style  analogous  (Scroggs,  81,  82,  cited  by  Scriven  on 
to  that  of  the  royal  administration  of  Copyholds,  6).  Begarding  the  de- 
justice  :  such  expressions  as  "  Dapifero  fective  nature  of  the  manorial  means  of 
mco  et  omnibus  haronibus  meis  et  execution,  see  Scriven,  vol.  ii.  757.  As 
hominibus  meis  Francis  et  Amjlis,"  are  to  the  lending  of  lawmen,  which  in 
frequently  to  be  found  in  the  "  Monas-  later  times  no  longer  occurs,  see  Ellis, 
ticum  Aiujlicanum"  and  in  the  i.  236,  237.  By  the  statute,  Quia 
^^  Formulare  AntjUcamtm."  But  the  i'mp/orea,  18  Edw.  I.,  the  development 
scattered  position  of  their  lands  did  not  is  legally  curtailed.  In  the  rare  cases, 
permit  in  practice  of  any  other  relation  in  which  in  later  times  the  King 
than  that  of  intermediate  Crown  makes  an  hereditary  grant  of  the 
vassals.  The  under-vassals  could  not  administration  of  a  hundred,  this  is 
come  from  distances  of  twenty  or  a  done  with  reservation  of  the  jurisdiction 
hundred  miles  to  their  feudal  courts,  of  the  Eoyal  Judges  and  Sheriffs.  A 
in  order  to  hold  sittings  once  a  month,  request  of  the  landlords  to  have  their 
after  the  fashion  of  a  hundred  court.  own  prisons  was  refused  by  the  Statute 
With  the  caput  baroniii'  the  juris-  of  Merton  :  '■^  Magnates  petierunt  pro- 
diction  of  several  contiguous  manors  priam  prisonam  de  illis,  quos  caperent 
was  often  united  (Hey wood,  148);  but  in  parcis  et  ricariis  suis.  Quod  gut- 
it  never  went  beyond  the  scale  of  a  dem  dominus  rex  contradixit,  et  ideo 
plurality  of  manors.     "Although  an  differtur." 
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judicial  mandates  proceeding  from  the  royal  court  very  early 
admonished  the  feudal  courts  to  administer  justice  under  the 
threat  that  in  default  the  supreme  power  would  intervene. 
The  "  writs  of  right "  directed  to  the  small  patrimonial 
courts  were  openly  issued,  as  letters  patent,  and  were 
despatched  by  the  Vicecomes.  They  contained  the  regular 
clause,  "  et  nisifeceris,  vicecomes  Jiocfaciat,  lie  anqilius  clamorem 
audiamus  pro  defectu  recti."  Every  defect  in  this  customary 
judicature  was  made  use  of  for  the  same  jDurpose.  The  right 
of  distress  which  belonged  to  the  mesne  lord  is  only  a 
sequestration  without  the  right  of  sale.  In  cases  of  execution 
the  Iving  must  accordingly  be  appealed  to,  and  the  matter 
given  over  by  writ  to  the  sheriff  to  be  further  dealt  with. 
Every  complaint,  that  the  manorial  court  refuses  justice  or 
does  not  properly  administer  it,  transfers  civil  as  well  a» 
criminal  matters  to  the  Eoyal  Court ;  in  like  manner  appeals 
by  "writs  of  false  judgment."  Where  the  manorial  court 
has  not  been  properly  composed  (which  often  occurred,  owing 
to  the  scattered  position  of  the  estates),  the  matter  at  once 
devolved  upon  the  Eoj-al  Court.  All  attempts  made  to  form 
a  superior  jurisdiction  of  the  greater  feudal  courts  over  the 
sentences  passed  by  a  smaller  curia,  are  finally  cut  short  by 
the  Statute  of  Marlebridge  in  the  rule,  "  Nidlus  dc  csetera 
(excepto  domino  regio)  teneat  placitum  in  curia  sua  de  falso- 
judicio  facto  in  curia  tenentium  suorum  ;  quia  hujnsmodi  placita 
specUditer  spcctant  ad  coronam  et  dignitatem  domini  regis.'' 

(c)  Decisive  reasons  were  also  contained  in  the  nature  of 
the  law  that  was  to  be  applied.  After  the  lapse  of  a  century, 
the  administration  of  justice  had  become  concentrated  in  a 
class  of  professional  judges.  Compared  with  this  arrange- 
ment the  formation  of  the  private  courts  became  more  and 
more  insufficient.  In  like  manner  the  mode  of  taking  evidence, 
especially  the  procedure  with  compurgators,  "  Icgis  vadiatio,'" 
became  less  and  less  practicable.  Whilst  in  the  royal 
tribunals  a  reform  adapted  to  the  times  was  introduced,  wliicli 
developed  a  civil  jury,  and  somewhat  later  a  criminal  jury, 
they  were  still  denied  to  the  private  courts,  the  insiguificancd 
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of  which  rendered  such  reforms  for  the  most  part  inapplicable. 
The  fact  that  the  private  courts  remained  upon  their  old 
basis,  whilst  an  untiring  legislation  brought  the  Royal  Courts 
important  improvements,  also  contributed  to  the  unavoidable 
decay  of  the  former. 

(f/)  When  in  course  of  time  great  lordships  reverted  to  the 
Crown  in  consequence  of  escheat  or  forfeiture,  these  extensive 
judicial  powers  were  in  the  re-grants  frequently  withheld ; 
and  generally  the  sub-vassals  were  made  immediate  vassals 
of  the  King.  By  this  means,  and  also  owing  to  the  ultimate 
interdiction  of  subinfeudation,  the  courts  baron  lost  their  best 
lawmen.  It  was  next  assumed  that  where  there  did  not  remain 
at  least  two  freeholders  to  compose  the  court,  their  jurisdiction 
was  suspended.  All  these  defects  are  seized  upon  by  the 
higher  courts,  and  private  jurisdiction  becomes  merged  of 
the  county  and  royal  courts  of  first  instance. tft 

II.  %\^t  (JTountn  CTourtS,  as  regular  country  courts  of  the 
liheri  homines  of  the  realm,  passed  over  unchanged,  with  their 
two  grades  of  Hundred-gemote  and  Shire-gemote,  into  the 
Norman  period.  In  their  case  also  a  curtailment  of  com- 
petence took  place. 

1.  The  Hundred  Court  appears  with  its  monthly  sittings 
in  the  Leges  Hen.  I.  c.  51,  sec.  2,  "  Debejit  aiitem  ad  singnlos 
menses,  i.e.  per  annum  dnodecies,  congregan  hundreta."  In 
like  manner  c.  7,  sec.  4  :  **  Debent  autem  hundreta  vet  wapen- 
tagia  dnodecies  in  anno  congregari,  et  sex  diebits  ante  sum moniri." 
In  Henry  I.  41,  sec.  6,  it  is  repeated  that   a  hldford  shall 

ttt  As  a  counterpoise  to  the  great  mount,  by  charter,  according  us  the 
feudal  lonls,  the  opposite  maxim  was  necessity  of  the  case  required,  or  on 
followed  in  favour  of  the  towns.  Lon-  petition,  and  on  tiie  payment  of  high 
don  and  certain  larger  towns  obtained  dues.  In  the  bishops'  sees  the  grants 
by  privilege  a  mayor,  or  a  town-reeve,  are  generally  old ;  in  abbey  lands  they 
who  apparently  exercised  the  whole  took  place  regularly.  In  certain  char- 
criminal  and  civil  jurisdiction  of  the  ters  of  Henry  II.,  a  complete  exemption 
Vicecomes,  and  entirely  superseded  from  all  interference  of  the  Vieeeomen 
him.  Other  towns  also,  in  order  to  is  pronounced,  and  consequent  immu- 
lighten  their  judicial  duties,  began  to  nity  from  the  suit  of  court  in  the  county, 
show  a  constant  tendency  to  form  a  Under  John  grants  were  made  in  great 
special  court  of  their  own,  which  was  numbers,  which,  in  the  order  of  things 
desirable  for  the  wants  of  a  more  closely  existing  in  those  days,  created,  at  all 
packed  population.  Such  grants  were  events,  a  sj^ecial  "  court  leet." 
now  made  by  the  king,  as  lord-para- 
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present  bis  accused  man  at  the  hundred.  But  beyond  doubt 
the  hundred  court  suffered  considerable  damage  from  the 
fact  that  the  court  baron  became  extended  with  the  competence 
of  a  hundi-ed  court  to  under-vassals  and  lihere  tenentes.  The 
hundreds  appear  almost  everywhere  broken  in  upon  by  mano- 
rial courts ;  and,  owing  to  the  dissensions  prevailing  among 
the  lawmen,  give  the  feeblest  possible  guarantee  to  the  weaker 
against  the  stronger.  It  is  scarcely  conceivable  how,  at  this 
time,  considering  the  number  of  the  hundred  courts,  an  ade- 
quate composition  of  them  was  possible ;  but  it  is  very  easy 
to  understand  that  the  Vicccomcs,  overburdened  with  business, 
had  little  inclination  to  hear,  twelve  times  a  year  in  each 
hundred,  small  civil  causes  which  brought  in  only  small  fees. 
From  the  supplementary  relations,  which  always  subsisted 
between  county  court  and  hundred  court,  it  followed  that 
numerous  civil  actions  were  brought  into  the  county  court. 
That  the  hundred  court  was,  notwithstanding  its  apparently 
small  judicial  activity,  regarded  as  a  regular  district  court, 
is  explained  by  the  tenacious  adherence  of  the  people  to  a 
judicial  system,  which  was  the  last  buttress  of  the  social  con- 
ditions of  the  ordinary  free  man.  The  character  of  lawmen 
in  the  hundred  court  remains  the  legal  mark  of  the  libcri  ct 
legales  homines,  who  keep  their  position  by  the  side  of  the  class 
of  knights,  and  who  furnished  the  most  numerous  members 
for  the  later  important  trials  by  jury. 

2.  The  County  Court,  now  "  Curia  comitatus,''  has,  from  old 
custom,  jurisdiction  in  more  important  cases,  over  actions 
brought  against  Thanes  (now  "militcs"),  and  other  influential 
persons.  Already  in  the  Anglo-Saxon  period  its  relation  to 
the  hundred  court  was  a  supplementary  one.  From  the 
sphere  of  the  hundred  courts  and  courts  baron,  a  number  of 
civil  causes  are  now  brought  thither.  Of  criminal  offences, 
wo  find  mention  most  frequently  made  of  thefts  and  smaller 
offences  (mctleta,  vcrhcra,  jthKjee,  trauscfrcsHioncs).  The  ac- 
cumulation of  business  brought  it  about  that  later  (as  decreed 
in  Magna  Charta)  twelve  sittings  were  held  annually.  Even 
the  Leges  Ilonrici  51,  sec.  2,  say,  **Coinit(Uiis  Lis,  si  nun  sit  opus 
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amplius,  congregari."  It  appears,  therefore,  that  in  addition 
to  the  two  legal  Shire-gemotes,  prorogued  sittings  were  in- 
troduced, to  which,  as  instituted  court  sittings  or  "  county 
courts,"  only  the  interested  parties  were  summoned.  But  even 
thus  the  county  court  was  inadequate  to  settle  the  great 
number  of  small  criminal  cases.  Hence  from  the  county 
court  a  "  turnus  Vicecomitis,"  "  Sheriflf's  Tourn,"  was  separated  '^ 
oflf — a  new  institution,  belonging  to  this  period,  according  to 
which  the  Vicecomes  journeys,  at  least  twice  a  year,  through 
the  several  hundreds,  and,  in  the  capacity  of  Royal  Com- 
missioner, disposes  of  the  petty  misdemeanours,  which  were 
most  practically  dealt  with  at  the  places  where  they  were 
committed.  This  turnus  Vicecoinitis  is  not  to  be  regarded  as  l 
an  original  institution  of  the  hundred,  but  as  a  branch  of  the 
county  court,  by  virtue  of  royal  commission ;  which  is  referred 
to  by  Henry  I.  c.  8,  sec.  1 :  "  Speciali  tamen  plenitudine  si  opus 
est,  his  in  anno  conveniant  in  hundretum  suum  quicunque  liheri, 
tarn  hudefest,  quam  folgarii,  ad  dinoscendum  scilicet,  si  decanisB 
plenas  sint,  etc."  Similar  delegations  to  a  commissioner  were  to 
be  found  in  Normandy.  On  these  circuits  the  whole  male  popu- 
lation of  the  small  districts  appeared  for  police  purposes,  whence 
it  followed  that  the  name  of  people's  court,  "  court  leet," 
was  customarily  applied  to  these  court-assemblies  per  delega- 
tionem.  Under  the  Norman  fine  and  fee  system  there  arose 
from  them  a  local  police-court  (cap.  12),  which  was  further 
a  subject  of  grants  to  landowners  and  parishes.  From  the 
position  of  the  Vicecomes  as  royal  commissioner,  it  can  be 
seen  why  the  Tourn  is  regarded  as  a  royal  court  of  record, 
whilst  the  old  Anglo-Saxon  county  court  is  not  one.  In  the 
multifarious  business  thus  brought  before  them,  the  Vicecomites 
make  use  of  their  higher  bailiflfs  as  substitutes;  the  lower 
bailiffs  are  employed  for  summonses,  executions,  and  service 
at  court  sittings.  (2) 

(2)  The  county  and  hundred  courts  of  other  passages,- describe  the  county 

have  of  all  Anglo-Saxon  institutions  and  hundred  courts  purely  in  the  form 

preserved  most  faithfully  their  original  in   which   the  Normans   found  them, 

form,  and  we  tiud  that  the  Leges  Hen-  Now  that  the  sherifl",  according  to  the 

rici,  cc.  7,  8,  14,  41,  91,  and  a  number  new  arrangement,  must  twice  a  year 

VOL.  I.  N 
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Numerous  and  important  as  the  county  causes  now  became, 
a  diminution  of  their  competence  is  very  soon  visible,  owing 
to  the  royal  reservation  of  actions  touching  Crown  fees,  and 
of  the  heavier  criminal  cases,  of  the  extent  of  which  we  shall 
have  to  speak  later  on.  In  the  county  court  also  is  seen 
a  tendency  to  go  higher ;  the  reason  for  which  must  be  sought 
in  the  partiality  of  the  sheriff,  and,  still  more,  in  the  state  of 
the  law  and  judicial  decisions.  The  duties  of  members  of  the 
village  communities  to  act  as  judges  (in  Germany  styled 
Schoffen-Verfassung)  cease  everywhere  when  compound  modes 
of  property  and  social  conditions  take  the  place  of  simple 
and  uniform  tenures.  In  Anglo-Norman  England,  the  law  of 
possession  had  from  the  first  to  develop  itself  out  of  discordant 
elements,  by  applying  the  Norman  feudal  law  to  Saxon  modes 
of  tenure.  In  like  manner  a  unity  of  legal  views  on  the  part 
of  the  judges  was  prejudiced  by  contrasts  of  nationality, 
and  gradually,  too,  by  those  of  the  modes  of  tenure,  in  propor- 
tion as  provincial,  civic,  and  ecclesiastical  legal  spheres  came 
into  daily  collision.  The  diversities  of  interests  and  views  of 
social  life,  as  it  became  settled,  effaced  the  sense  of  legal  unity , 
and  made  it  necessary  that  the  development  of  law  should 
proceed  from  State  authority.  Decisions  had  here,  at  an  early 
period,  to  be  gathered  from  interpretations  and  analogies ;  for 
a  customary  law  based  upon  the  "  legal  customs  of  the  com- 
munity "  would  have  been  a  different  one  in  almost  every 
county,  hundred,  and  town,  according  as  nationalities  were 
confused  and  knights,  freeholders,  and  citizens  were  blended 
together.  In  a  still  greater  measure  was  this  true  of  criminal 
law  and  criminal  procedure,  in  which,  for  the  maintenance 
of  the  public  peace,  the  most  important  principles  had  to  be 
modified  by  the  higher  authorities. 

III.  From  this  internal  process  of  decomposition  can  now 
be  explained  the  position  of  the  royal  jurisdiction  under  the 

hold B polloe-court (iurnu* F<<»oomtY<«),  twioo  a  your;  and  tho  flinaller  court, 

we  meet  (m early,  indeed,  aatho  Legos  tlio  curia  pawn  humlrfidi,  liold  ovi^ry 

Henriei  I.)  with  two  lorts  of  courts  in  tliroo  wuokb,    proHidod   ov^r   by  tlui 

the  handred— the  great  court  for  tho  bnililTof  tlio  huudrod,  for  tho  duciaiou 

Krank'pledge,  the  Sheriff's  Tourn,  held  of  ])utty  civil  oases. 
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Norman  name  of  "  Curia  i^legiS."  Probably  at  the  time  when 
the  Anglo-Saxon  judicial  system  was  confirmed,  many  reser- 
vations demanded  by  the  feudal  system  were  made.  Of  civil 
matters,  legal  disputes  as  to  Crown  fiefs  were  reserved  to  the 
King,  for  his  personal  instruction  of  the  court ;  as  were  like- 
wise differences  as  to  advocatise,  and  the  like,  out  of  regard 
to  the  state  of  ecclesiastical  relations.  The  ancient  judicial 
authority  of  the  King  could  also  summon  before  him  every 
action  from  the  lower  courts,  partly  on  account  of  defectus 
recti,  and  partly  when  it  was  assumed  that  in  the  lower 
court  impartial  justice  was  not  to  be  obtained. 

It  was  not  intended  by  this,  that  for  all  such  cases  a  special 
court  of  lawyers  should  be  formed  at  the  royal  court.  The 
majority  of  such  cases  were  referred  by  commission  to  the 
county  court  or  some  neighbouring  county  court,  as  extra- 
ordinary matters,  not  lying  within  the  Jirma  of  the  Vicecomes. 
Only  in  case  of  actions  against  the  greatest  magnates,  the 
King  sometimes  appointed  a  commission  of  prelates  and 
vassals  of  the  Crown,  to  decide  the  matter  at  court.  The 
composition  of  the  county  courts,  which  excited  little  con- 
fidence, and  the  want  of  unity  in  the  principles  of  law,  as 
applied  to  rights  of  property,  promoted  an  appeal  to  the 
royal  fountain  of  justice ;  especially  from  the  time  when 
special  commissioner-judges  (justiciarii),  who  were  free  from 
the  animosities  and  eagerness  for  fees  of  the  sheriff,  began 
to  be  appointed  for  this  purpose.  So  soon  as  the  way  was 
thrown  open,  under  Henry  II.,  a  flood  of  civil  causes  imme- 
diately swept  into  the  royal  court,  which  was  now  opened 
on  payment  of  fees,  to  the  most  varied  legal  claims.  The 
condition  of  things  resulting  herefrom  is  shown  in  the  treatise 
of  Glanvill,  i.  c.  iii.,  where  a  considerable  list  of  reserved 
civil  causes  appears,  with  the  further  addition  "  quodlibet 
placitumde  libera  tenemento  velfeodo  potest  rex  trahere  in  curiam 
siiam,  qivando  vult "  (cap.  v.).* 

*  The  jurisdiction  of  the  curia  regis  vation  of  civil   causes   was    probably 

will  bo  discussed  at  greater  leugth  in  originally  limited  to  the  provision  in 

connection  with  the  central  adminis-  the  Carta  Henrici  I.,  touching  litiga- 

tration  (caps.  16, 17).    The  royal  reser-  tion  as  to  Crown  feea.     Glanvill,  i.  3, 
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The  course  of  criminal  justice  is  analogous.  Here  also  at 
first  a  reservation  was  made  of  certain  more  serious  offences, 
such  being  in  Cnut's  laws  reserved  to  the  Crown  from  the 
jurisdiction  of  the  private  courts  (Hen.  I.  10).  The  mass 
of  the  reserved  cases  was,  however,  at  first  assigned  to  the 
county  court  for  hearing.  Only  in  cases  of  the  prosecution  of 
prelates  and  the  highest  vassals  of  the  Crown,  and  even  then 
only  in  a  few  cases,  which  are  recorded  in  history,  did  the 
King  make  use  of  his  privilege  of  administering  supreme 
criminal  justice  through  a  commission  of  prelates  and  vassals 
of  the  Crown  duly  appointed ;  and  this  criminal  authority 
generally  commuted  capital  sentences  into  confiscations  and 
forfeiture  of  fiefs.  But  in  this  respect  the  royal  reservation 
increases,  and  even  Glanvill  reckons  all  "felonise  contra 
pacem  regis "  among  the  Crown  cases  reserved  :  even  frays 
and  brawls,  if  they  are  tumultuous  in  their  character,  "  si 
accusator  adjiciat  de  pace  regis  infracta  "  (Glanvill,  i.  cap.  2). 
The  heavy  criminal  offences  appear  now  as  "felojiias  contra 
pacem  domini  regis  "  and  in  regard  to  the  mode  of  proceeding 
as  **  placita  coronse.^*  A  better  spirit  is  infused  into  this 
portion  of  the  legal  administration  by  the  severance  of  the 
farm  interest  {firma)  from  the  judicial  functions ;  which  was 
effected  by  the  appointment  of  royal  jnsticiarii  in  the  place  of 
the  Viceconiea.  The  reservation  of  the  royal  right  of  inter- 
ference now  develops  into  a  periodical  delegation  of  matters  to 
criminal  judges.** 

reckons  as  reseryod  cases :  "  nlacitum  de  coram  Rege  vel  ejus  capitali  Justiciario  " 

baroniU,  pi.  de  advoeationihut^  questio  (Jrudox,  i.  19  et  ««/.). 

$tatu»,  pi.  de  dotihtu  unde  nihil,  querela  *•    Tho      orif^jiiml     reservation     in 

de  fine  facto,  de  hamagiit  faciendi»,  de  criminal    matters    is    suininod    up    aa 

relevii*  recipiendi$,  de  purpreeturit,  pi.  follows  in  the  Logea  Ilenrioi,  i.  c.  10, 

debilie  laieorum."    Certainly,  a  more  "  Hmo  sunt  jura,  qua',  rex  Anglim  mlus 

extended  meaning  is  afterwards  given  ct  super  omnrs  homiiwit  habut  in  terra 

by  Olanvill's  words  (I.  8) :  "  quodlibet  tua :  in/ractio  pneix  regim   per  mnimm 

flacitum  de  libera  tenemento  vel  feodo  vel  breve  daL-e ;  danegtldnm ;  placUnm 

polett    rex  trahtre   in   curiam   mam,  breviwn  vrl  prn-rrpforum  ejus  contemp- 

quandovult,"    From  the  time  of  Henry  torum;    dr    futiniliK    mix    nhicunque 

II.  begin  the  numerous  cases  of  pay-  oroitit    vel    i'lijnriittix ;     iujhhJUas    et 

muntM  for  the  acceptHUCo  of  tlio  oaUHC  protUcio ;  qnieuiiquc  ({enpectuii  vel  mali- 

•t  the  royul  court  under  the  heading  loquinm    de    en ;    vtlngaria ;    furtum 

**ne  flaeUet  niei  eoram  Reae  de  iene-  vwrte  liiij,u,,iiin„  ,-  mnrdrum;  falmria 

ntmn$tmi$i  neponaUtrinplaeitumniH  monit:>    m,:,  ;   iiirmdium;   hamsoctia; 
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The  reign  of  Henry  II.  is  a  period  of  transition,  which  in 
its  centralizing  spirit  brings  the  more  important  matters 
through  traveUing  judges  to  the  court  (curia),  and  which  also 
by  forming  a  body  of  professional  judges  prepares  the  way  for 
a  more  solid  system  of  justice  in  the  whole  realm  according 
to  the  principle  of  unity.  The  system  of  royal  justiciarii 
about  the  middle  of  this  epoch  forms  such  a  connected  whole, 
that  a  special  exposition  of  the  central  administration  is 
needed  (cap.  17).  The  transition  to  the  administration  of 
justice  by  official  and  professional  judges,  which  did  not  take 
place  in  Germany  until  centuries  later  by  the  adoption  of 
foreign  law,  was  accomplished  here  as  early  as  the  twelfth 
century.  Considering  the  tenaciousness  with  which  the 
Saxon  population  clung  to  their  customary  law,  this  would 
have  been  almost  inconceivable,  if  it  had  not  been  necessitated 
by  the  bad  state  of  the  county  courts.  But  it  also  goes  hand 
in  hand  with  an  entire  transformation  in  the  old  participation 
of  the  lawmen  in  judging,  which  change,  as  early  as  Henry  II., 
already  begins  to  assume  the  outlines  of  a  civil  jury,  and 
under  Henry  III.  that  of  a  criminal  jury. 

The  great  change  which  here  occurs  depends  chiefly  upon 
royal  ordinances,  even  upon  quite  informal  instructions.  Only 
in  the  case  of  a  few  decisive  innovations  did  Henry  II.  find 
a  conference  with  assemblies  of  notables  by  means  of  the  so- 
called  "  Assizes  "  advisable.  Most  new  arrangements  pro- 
ceeded from  necessity,  and  were  begged  for  by  the  litigants  at 
com't  as  a  boon,  and  were  moreover  of  such  a  technical  kind, 
that  the  improved  administration  of  justice  could  only  evolve 
itself  slowly  and  irregularly  out  of  the  practice  and  better 

forestel"  etc.     This  passage  is  in  part  Ministrit  e)u$   nn«  definitis  prieloeu- 

a  translation  of  the  Leges  Cnuti,  II.  tionibu$infirma  nta.'"    It  accordingly 

12-15,  and  it  is  doubtful  how  old  the  did  not  exclude  the  power  of  assigning 

confusedly  added  clauses  may  be.     At  all  these  cases  to  the  commissioners  to 

the  close  the  author,  however,  adds :  deal    with   before    the    county   court, 

"  The  meaning  of  this  reservation  is,  which  was  very  frequently  done  until 

that  the  hearing  of  these  more  serious  Magna  Charta.    The  assertion  in  Glan- 

crimiual  cases  does  not  belong  to  the  vill,    i.    2,    is    more  reliable,    but   it 

general  fanning  of  jurisdiction  :  '  Hxc  furnishes  no  proof  of  the  exact  time  of 

gunt  Dominica placita  Reijii  nee  pertinent  extension. 
Vicecomitibus    otl     Apparitoribug     ctl 


182  Constitutional  History  of  England. 

spirit  of  the  magisterial  body.  Though  according  to  the 
State  records  as  yet  published,  much  still  remains  defective, 
the  following  may  be  taken  as  the  situation  at  the  close  of 
the  period. 

The  judicature  had  been  reformed  by  ordinances  of  the 
King ;  his  administrative  power  had  to  a  considerable  extent 
remodelled  law,  judicature,  and  procedure.  The  arrangement 
of  the  court  had  been  transferred  in  all  important  civil  and 
criminal  matters  to  the  person  of  the  Sovereign ;  ''in  curia 
domini  regis  ipse  in  propria  persona  jura  decernit "  (Dial.,  i. 
cap.  4). 

The  judicial  decision  in  these  cases  rests  no  longer  with  the 
lawmen  of  the  county,  but  with  justiciarii  appointed  by  the 
King,  for  the  most  part  officials  educated  in  the  law,  to  whom, 
as  immediate  organs  of  the  royal  administration  of  justice, 
the  county  courts,  as  inferior  courts,  are  subordinate. 

The  ancient  participation  of  the  people  in  the  administration 
of  justice  is  limited  to  what  in  this  altered  order  of  things  the 
members  of  the  community  still  were,  and  to  what  they  could 
perform ;  that  is  to  say,  to  the  determination  of  the  qusestio 
facti  by  commission  appointed  for  this  purpose,  in  the  form 
of  a  civil  and  criminal  jury.  The  customary  manner  of 
ijiquisitio  by  means  of  sworn  committees  of  the  community, 
which  was  in  use  at  the  time  of  the  framing  of  Domesday 
Book,  for  the  purpose  of  deciding  on  the  royal  privileges,  the 
levying  of  taxes,  determining  the  degrees  of  military  service 
according  to  the  assize  of  arms,  and  for  the  actual  settlement 
of  local  affairs,  is  now  made  use  of  to  substitute  a  more 
rational  mode  of  proof  for  the  obsolete  modes  of  taking 
evidence  by  means  of  compurgators,  ordeals,  and  duels.*** 

••*  The  doTelopment  of  the  jury  in  central  govornmont.  like  tliat  of  Charle- 

civil  actioHH  has  boon  fully  dlBCiiaBod  ningiio.  or  «if  tlio  N<iriimn  kings,  with 

and  <l(!t(rinined  in  all  itu  toohidcal  do-  itH  defootivo  ollioiid  HyHtoni,  ncoda  an 

taiJH  in  tho  gnat  ticatiHua  of  Bionnr,  exact  local  cortiilcation,  it   is  by  liio 

IJriinnor,  ForHylb.und  oth«'rH,Ho  that  it  nature  of  tliinf,'H  nl'trrcd  to  tim  tcnti- 

huOirfu     to   notioo    tiio    rcMults.     'J'ho  niony    of    tlio    villa,    tim    hnndrcdum, 

wmiifcclion    of  thoHc  tt-ohnicul   inntitu-  and    th((   comUntm.      'liiiH    toHtimoiiy 

tlonit    of  prooodurn    witli   tiie  jioiitieul  can  only  be  practically  delivered  by  a 

organization,  iH  iniimrtunt  for  conntitu-  rej)reH(;n1atioii  of  tiuwe  bodies,  that  iH, 

tioual    hihtory.     Wlicro   an    cDorgetic  by   u  provout  and   lour   luou   for    tlio 
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At  the  close  of  this  period  we  find  the  civil  and  criminal 
procedure  based  upon  a  systematic  co-operation  of  the  Royal 
Judges  with  committees  of  the  community;  and  already  in 
Bracton's  treatise  the  more  modern  fundamental  principle  of 
the  judicature  is  laid  down  in  its  universality  "  Veritas  in 
juratore,  justitia  et  judicium  in  judice"  (Bracton,  fol.  186  b.). 
The  legal  decisions  which  are  now  pre-eminently  the  applica- 
tion of  general  laws,  pass  from  the  community  to  the  official 
professional  judges.  But  the  former  participation  of  the  com- 
munity, consisting  in  passing  sentence,  compurgating  and 
giving  evidence,  is  reduced  to  the  determination  of  the 
"  question  of  fact "  by  committees  selected  out  of  the  body  of 
the  hundred. 

It  is  evident  that  thus  the  judiciary  powers  of  the  King 
have  become  something  different  from  the  formal  and  merely 
supplementary  judicial  office  of  the  Anglo-Saxon  sovereign. 
The  King  has  become  the  "  fountain  of  justice  "  in  a  new 
acceptation  of  the  term,  a  royal  supreme  judge  in  the  most 
extensive  sense,  and  in  sense  until  then  unknown  to  the 
Middle  Ages. 

rillata     by      the     duodecim     legaleg  its  office,  helps  to  the   fumishiog    of 

homines  for  the  hundrtd,  and  by  the  evidence,  whiliit   in   the  ancient   Ugi» 

twelve  or   more  militea,  etc.,  for   the  actiones  the  proof  was  purely  the  oon- 

comitatus.      For   the    greater    bodies,  ceru   of  the  parties.     So  fcoou  as  tlie 

those    of    the    hundredum    and     the  principle  of  an  official   determination 

English    "burghs"    the    number    of      of  evidence  (' .-.*..)  had  for  once 

twelve  was  fixed  already  in  tlie  Anglo-  and  all  bee<  ;                    iied,  the  mo<led 

Saxon  period  as  the  projMjr  representa-  of  taking  sue                   depended  upon 

tion.      This  combination  of  an  action  the  constitution  of  the  offices,  and  the 

of  the  government  with  an  action  of  official  districts.    In  this  sense  a  modi- 

the  local  bodies  was  made  so  necessary  fieil  introduction  of  the  Frankish  in- 

by  the  circumbtances  of  the  case,  that  stitutions  which  had  long  been  in  vogue 

the  Church  with  its  synodal  courts,  and  in   Normandy  took   place,   and   these 

Charlemagne    with    his    attempts    of  were    now    adapted    to    the    English 

secular  presentments  and  recognitiones  cumitatus,  hundreda,  and  villatx,  and 

were  obliged  to  take  the  same  course.  technically  developed    by  the  jurists 

Tho  material  part  of  the  innovation  of  the  curia  regis.     The  action  of  the 

consisted,  as   Brunner  remarked  with  jury  in  criminal  affairs  is  dealt  with 

perfect  truth,   in    the    fact    that   the  on  p.  189. 
magisterial  power  of  itself,  by  virtue  of 
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CHAPTEE  XII. 

III.  S]&E  Bcbdopmcnt  of  \\^z  ^tCorman  police  (SITontrol. 

As  the  Anglo-Saxon  sovereign,  in  his  capacity  of  supreme 
guardian  of  the  peace,  proclaimed  the  "  King's  peace  "  at  his 
accession,  so  did  also  the  Norman  kings.  This  proclamation 
(at  all  events  from  the  time  of  Henry  II.)  was  regarded  as 
vaHd  for  the  whole  of  the  reign;  occasions,  however,  often 
presented  themselves  for  general  and  special  proclamations 
of  peace.  In  the  oldest  Treasury  records  we  find  fines  of  five 
marks,  eleven  marks,  and  £20,  *'  jpro  pace  fracta,"  especially 
recorded  against  Norman  lords.  The  oldest  regulations  on 
this  point  are  only  repetitions  of  existing  arrangements ;  but 
in  the  hands  of  the  Norman  sovereigns  they  continually  attain 
greater  dimensions.* 

•  That  tho  Normnn  national  police  yoked  much  controversy.  (See  the  de- 
regulations are  a  continuiition  of  the  tailed  account  in  Waitz,  "  Dout.  Verf. 
Anslo-Saxon  system  of  niaintonnnco  Gesch.,"  2nd  edit.,  18G5,  p.  42G-457.) 
of  the  peace  is  shown  by  tho  detailed  Tlio  author  of  that  i)rivato  colltction 
referenees  of  Palgrave,  ii.  105  tt  »eq.  does  not  hero  quote  tho  words  of  tho 
The  diffcrenco  between  the  "  I'ax  data  law,  but  only  gives  descriptions,  in 
manu  repi$"  und  the  ^*  pax  a  Vicecomite  which  he  endeavours  to  elucidnto  to 
datOt"  IS  put  forward  in  Henry  7!),  his  contemporaries  tho  ancient  police 
sees.  8,  4 ;  the  equal  value  of  uU  ininui-  system  of  tho  oountry.  The  word 
diato  and  mediate  peace-proclamations  "Frithhorg"  (accordin-^  to  Lamhard 
in  Kdw.  12,  sees.  1,  27;  as  to  its  rtv  "Froohor^c")  which  thcro  oocuih,  pio- 
uctioD  upon  private  feuds,  see  Bructon,  hnbly  belongs  more  to  tho  ])o)>iiIar  lan- 
L  2.  0.  nfi,  see.  5;  Fleta,  i.  8.  o.  1(>,  guage  than  to  tho  laws.  ^'Frniieplti- 
•eclG;  Britton,  68 :  and  Allen,  " Pre-  yium"  is  tho  Norman  tranHlation  in 
rogative,"  121.  Its  connection  with  the  olllciul  vernacular  of  iht^  times. 
the  Anglo-Huxon  police  soourity,  in  Th»>  changis  during  tho  Norman  period 
ooutcquence  of  the  confused  statements  proliably  connist  merely  in  tho  altereil 
of  tlio  Leges  Eduardi  o.  20,  has  pro-  method'  in  which  tho  Exchequer,  and 
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I.  The  Anglo-Saxon  principle  of  police  sureties  is  repeated 
in  the  ordinance  of  William  I.  c.  8  (Charters,  84) :  "  omnis 
homo  qui  voluerit  se  teneri  pro  lihero  sit  in  plegio,  ut  plegius 
eum  habeat  ad  juaticiam,  si  quid  offenderit. .  Et  (si)  quisquam 
evaserit  talium,  videant  plegii,  ut  solvant  quod  calumpniatum 
est,  et  purgent  se,  quia  in  evaso  nuUam  fraudem  noverint. 
Requiratur  hundredus  et  comitatus,  sicut  antecessor e s  statuerunt." 
In  like  manner  the  responsibility  of  the  Thane  for  his 
dependants  is  found  in  the  Leges  Eduardi,  c.  21 ;  that  the 
vassals  of  the  Crown  should  have  their  milites  and  set- 
vientes  under  their  security,  and  these  again  their  "  armi- 
geros  vel  alios  servientes."  To  establish  an  effectual  control, 
the  Norman  administration  now  introduced  an  annual  revi- 
sion of  the  police  unions,  the  "  visus  francplegii,"  view  of 
francpledge.  This  revision  was  combined  with  the  circuit 
of  the  Vicecomes  at  Michaelmas,  and  lasted  for  centuries, 
and  in  name  even  down  to  the  present  day :  **  Bis  in  anno 
conveniant  in  hundretum  suum  quicunque  liberi,  tani  hudefest 
quam  folgarii,  ad  dinoscendum,  si  decanias  plena  sint,  vel  qui^ 
quomodo,  qua  ratione,  recessennt  vel  super  accreverint"  (Hen.  I. 
c.  7).  In  these  laws  only  general  surety,  a  responsible  pledge, 
or  two  pledges  are  primarily  spoken  of.  But  the  Norman, 
financial  administration  has  in  this  as  in  other  cases  intro- 
duced a  more  rigorous  mode  of  exaction.  The  Norman 
oflficial,  who  had  nothing  in  common  with  the  communities, 
summarily  demanded  the  fine  from  the  people  trihutim  (in 
gross),  and  left  them  to  settle  the  matter  among  themselves. 
The  result  was  that  in  this  manner  the  system  of  police  sure- 
ties developed  into  a  mutual  responsibility  of  the  tithing,  and 
it  can  thus  be  explained  how  in  the  twelfth  century  the 
private  compiler  of  the  Leges  Eduardi  considers  the  police 
suretyship  as  a  mutual  one  ;  "  ita  quod  si  unus  ex  decern  foris- 
facit,  ad  rectitudincin  novem  habcrent  decimum"  (Edw.  c.  20, 
sec.  1),  yet  in  such  a  way,  that  the  guilty  perpetrator,  if  dis- 
covered, himself  pays  the  indemnity  (sec.  2).    If  he  escapes, 

the  royal  magistrates   with  increased       from  the  "  obstinate  and  ill-disposed  " 
military  and  police  powers,  exact  the       communities, 
fines    in  the  most  summary   fashion 
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and  has  no  property,  the  provost  of  the  tithing  must  make 
compensation  "  de  suo  etfrithboi-gi"  (sec.  4).  Following  these 
passages,  scholars  have  erroneously  invented  a  system  of 
**  mutual- surety  "  which  they  allege  to  have  existed  in  the 
Anglo-Saxon  period.  The  later  law  books  also  mention  it 
as  being  a  duty  incumbent  on  the  community ;  e.g.  Bracton, 
124:  "  De  eo  autem  qui  fugam  cepejit,  diligenter  inquirendum, 
sifuerit  in  francplegio  et  decenna,  tunc  erit  decenna  in  miseri- 
cordia  coram  justiciariis  nostris,  quia  non  hahent  ipsum  male- 
factorem  ad  rectum  "  (see  Fleta,  i.  27,  sec.  4).  Certainly  the 
Anglo-Saxon  law  of  settlement,  the  necessity  of  every  vagrant 
being  received  into  a  parochial  union,  could  be  most  effectu- 
ally enforced  by  this  system  of  exacting  penalty  from  the 
community  in  gross ;  and  thus  it  remained  for  centuries 
an  instrument  for  harshly  treating  vagrants  and  suspected 
persons.  (1) 

II.  This  rigorous  treatment  of  the  tithing  was  followed  by 
an  extension  of  the  responsibility  of  the  larger  union  of  the 
hundred.  The  insecurity  of  the  Normans  in  the  midst  of  an 
exasperated  population  was  the  cause  of  the  issue  of  a  decree 
by  William,  that  any  hundred  should  at  once  pay  forty-six 
marks,  within  whose  boundary  a  Norman  should  be  found 
murdered,  unless  the  perpetrator  were  captured  within  five 
days.  (Will.  I.  3 ;  Charters,  p.  34.)  Here  again  the  royal 
right  to  issue  ordinances  is  conspicuously  seen.  A  Saxon 
Witenagemote  would  most  certainly  have  claimed  the  right  of 

(1)  That  from  the  first  a  transfer  was   an   efiicacious   mensure,  but  one 

of  Anglo-Saxon   iuBtitntiuns  was   in-  wliich  wiis  not  exactly  essential  to  the 

tended,  is  nlao  eliown  by  the  Kxche-  system,  niul  in  many  disti  lets  was  not 

(lucr  acoountB.     In   numberless  cases,  i)ut  into  force  at  all.     Tiio  later  cxer- 

(listricts   were  fined   for  "  harbouring  ciso  of  it  is  shown  in  Magna  Charta ; 

an   unknown   person   without   having  in   Fleta,  ii.   52,  72;    IJritton,   c.  29; 

♦nkeu  frauephtjium  of  him,"  and  for  Ilornt's  "Mirror,"  c.  1,  sec.  16.     The 

"harbouring  a  nuin  who  was  not  in  institution  was  not  introduced  in  those 

the /ran^plcjri'um,"  for  receiving  a  nuin  iirovinces   lying   north    of    the   Trent 

"  without  Tething,"  ami  BO  on.  (Madox,  (I'algrave,  ii.  TiH),  which   fact  sciMus 

1.546  H  «<•//..'».').').)     Heo  in  (lervaseCi.  to   prove   that   it    proceeded  from  tiio 

ft6.^),  whrro  the  hundred  of  reckhum  Conciueror   himself,   at   a.   time    wiien 

und    olherH    arc   finwl,    IjocaUHo    they  these  north('rn  nrovinces  had  not  yet 

wittingly  allow  a  man  to  live  amongst  beeimie  iucUuh  <1  in  the  Nornuin  gov- 

thnm    without    "frnnc.plegium."     Tlio  ornmont. 
yuarly  roourring  view  uf  fruukidedgo 
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agreeing  to  such  innovations.  But  now  the  threatened  Nor- 
man community  eagerly  accepted  an  effectual  protective 
measure  which  the  other  party  was  not  in  a  position  to 
gainsay.  But  soon  the  administration  extended  the  principle 
still  further,  so  that,  according  to  the  Exchequer  accounts, 
a  fine  is  charged  upon  the  hundreds  **  in  gross,"  as  a  subsi- 
diary responsibility,  where  the  village  does  not  possess  the 
means  of  paying  the  police  fines  it  has  incurred.  (2) 

III.  A  step  further  and  a  duty  of  presentment  was  developed 
out  of  these  beginnings.  The  necessity  of  not  leaving  the 
prosecution  of  breaches  of  the  peace  purely  to  the  pleasure 
of  the  injured  party,  but  of  prosecuting  them  ex  offi,cio  in  the 
interest  of  the  injured  commonwealth  (the  King),  had  even 
in  the  Anglo-Saxon  period  led  to  a  decree  of  iEthelred  III. 
(3,  sec.  3) ;  which  speaks  of  a  presentment  of  breaches  of  the 
peace  "  by  twelve  Thanes  of  the  hundred."  This  decree 
apparently  remained  isolated  and  was  soon  forgotten.  But 
the  Norman  Vicecomes,  wherever  he  was  confronted  by  the 
Anglo-Saxon  population,  was  from  the  first  ordered  to  settle 
local  matters  by  the  help  of  neighbours  sworn  in  for  this 
purpose.  The  exact  time  at  which  a  procedure  of  this  kind 
became  established  for  police  purposes,  and  whether  it  was 
connected  or  not  with  Anglo-Saxon  institutions,  cannot  be 

(2)  The  extension  of  the  police  re-  newer  regulation  the  8um  was  to  bo 

sponsibility   to   the  hundreds    in   the  gathtred  fn)m  the  hundred,  to  obviate 

case     of     murdrum     rests     upon     a  the   ruin  of  the   small   communities, 

direct   ordinance    of    the    Conqueror.  The  Carta  Wilheliui  itself  speaks  of 

(Will.  I.  c.  2 ;  Charters.  84.)    The  in-  the  lord  of  the  manorial  court  being 

novation  consists  in  the  principle  of  primarily    answt-rable,    the    hundred 

the  responsibility  of  ail  the  men  of  the  making  up  the  deficiency  in  tlie  sum, 

hundred,  separately  and   collectively,  "  uW  vera  tubstantia  domino  defieerit, 

as    well   as   in  the  enormously   high  totut  hundredtu  in  quo  oceisio  facta 

penalty  of  forty-six  marks  in  silver.  e*t  communiter  toluat  quod   remanet." 

In  i)ractice  this  was  undered  all  the  From  these  ordinances  and  the  more 

more  severe  by  the  legal  prisumptiou,  ancient  usages,  there  arose  in  practice 

that  every  unknown  corpse  is  to  be  a  subsidiary  liability  of  the  hundred 

considered  as  that  of  a  Norman,  until  for  other  police  penalties  also.     (See, 

proof  given  that  the  murdered  man  is  as  to  the  frequent  penalties  inflicted 

an   Englishman.      The  author  of  the  on  the  hundreds,  Madox,  i.  565,  and 

Leges  Eduardi,  in  cap.  15,  represents  the  whole   section   on   the  subject  of 

the  case,  as  if  according  to  Anglo-  amerciaments.)    The  county  of  Shrop- 

Saxon  regulations  the  forty-six  marks  shire    was    exempted   from   this    sys- 

were  to  be  primarily  collected  in  the  tern,  as  were  also  favoured  cities  like 

guilty   villa,    and    according    to    the  Worcester  and  Bristol. 
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determined.     But  when  the  stormy  times  had  passed  by,  and 
the  delegation  of  travelling   commissioners   from  the   court 
(justiciarii)  had  become  a  standing  institution  under  Henry 
II.,  the  chief  organs  of  the  State  were  ready   and   able   in 
conjunction  with  the  Vicecomites  to  carry  out  and  maintain 
such  a  presentment.    Traces  of  this  institution  are  first  found 
in  the  Assize  of  Clarendon,  a.d.  1166.     The  "  capitida  jylaci- 
torum  coronas"  of  the  years  1194  and  1198  (Statutes  of  the 
Realm,    i.  83  et   seq.)    mention    as    an    already   established 
practice  that  the  travelling  judges  were  furnished  with  forms 
of  questions,  by  which  they  had  to  examine  the  communities 
as  to  punishable  offences  and  the  infringement  of  the  royal 
prerogative.     On   the  Hundred   Court   days    of   the   sheriff, 
this  was  naturally  united  with  the  view  of  frankpledge  and 
the  other  criminal  and  police  business  of  the  Vicecomes.     As 
in  the  Assize  of  Clarendon,  so  again  do  we  find  the  "  inquisi- 
tiones  coram  Vicecomitihus  "  specially  mentioned  in  the  statute 
of  Marlebridge  (1267),  c.  25 ;   in  the  stat.  Westminster  i.  c. 
11,  15 ;  stat.  Westminster  ii.  (1285)  c.  13,  according  to  which 
the  under-bailiffs  of  the  exempted  districts  are  to  adopt  the 
same  procedure.     About  the  middle  of  the  thirteenth  century 
the  legal  work  of  Bracton  gives  us  a  picture  of  a  perfectly 
developed  system  of  presentment;  and  still  more  in  detail, 
Fleta,  i.  c.  19,  20,  ii.  62 ;  Britton,  c.  2-21,  29 ;  the  Mirror 
and  the  Statutum  Wallice  (1284).     The  travelling  judges  find 
the  representatives  of  the  hundreds   all   assembled.     By  a 
preceding  proclamation,  they  proceed  to  form  a  presenting 
jury  in  such  a  way  that,  out  of  every  hundred,  four  knights 
are    appointed,    who,    as    elective    officers,    appoint    twelve 
militea    or    liberos    et    Icgalcs    homines.      At   the   commence- 
ment of  the   proceedings  the  free  townships  and  districts 
are   bound,  through  the  medium   of  their  jn'tcjumti,  in  ac- 
cordance  with   the   instructions   contained  in  certain   forms 
of  inquisition,   to  present  the   offences   that  have  occurred 
in  the  interim.     The  twelve  jurors  then  deliver  their  verdict 
on  this  indictatio,  and   further  as  to  whether  anything  has 
boon  withheld.    The  formulm  of  inquiry — which  included  what 
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the  jurors   thus   appointed  knew   of   crimes   that  had  been 
committed,  and  their  probable  perpetrators,  of  infringements 
of  royal  rights,  of  official  misconduct,  and  extortion  on  the 
part  of  provincial  magistrates  and  under-magistrates,  and  of 
offences  against  the  police  laws  affecting  weights  and  mea- 
sures, bread,  beer,  and  wine — contained,  with  later  additions, 
as  many  as  a  hundred  and  thirty-eight  questions.    The  twelve 
jurors  of  the  hundred  are  sworn  in  with  the  following  for- 
mula :  "  qiu)d  veritatem  dicam  de  hoc  quod  a  me  interrogabitis 
ex  parte  domini  regis"     The  answer  given  by  the  twelve  jurors  | 
is  regarded  as  an  official   indictment  or   presentment,  and  i 
can    at   once   come   on   for  trial.      Until  the  close   of   the 
Middle  Ages  we   find  travelling  judges,   sheriffs,  and  local 
courts,  all  exhibiting  an  inquisitorial  activity  which,  through 
the  formulated  instructions,  develops  itself  uniformly.     The 
whole  male  population  is  accordingly  assembled  at  short  in- 
tervals, not   now   in  order  to  find  a   sentence  as   lawmen, 
but  in  order  to  give  account  of  the  way  in  which  peace  and 
order  has  been   preserved,  to   take  the  oath   of  allegiance 
when  required,  or  to  renew  the  same,  or,  finally,  to  present 
themselves  for  a  formal  police  inspection.     This  system  of 
official  indictment  led  further  to  a  change    in   the   mode  of 
evidence ;  since,  as  against  the  official  indictment,  compur- 
gators and  duels  were  out  of  the  question,  and  seeing  that 
the  ordeal,  in  consequence  of  the  decrees  of  the  ecclesiastical 
councils,  had  fallen  into  disuse  after  the  year  1219.     A  new 
procedure   is  thus  introduced  into  the  practice  of  the  courts ; 
according  to   which  the  defendant  is  asked   whether   he   is 
willing  (in  the  place  of  the  ordeal  or  duel)  to  submit  to  the 
decision  of  his  community  (patria).    If  he  submits,  the  definite 
question  is  laid  before  the  jury,  **  an  culpabilis  sit,  vel  nan.*' 
Originally  this  might  be  the  same  presenting  jury  which  had 
pronounced    the   indictatio,  but   the    defendant  was   allowed 
a  right  of  challenging  individual  jurors,  by  which  means  a 
new  jury  was  formed.     In  the  following  period  this  becomes 
the  legal  rule ;   the  defendant  can  always  demand  the  em- 
panelling of    a    new  jury,   which    now,   as    a    petty  jury. 
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definitely  delivers  its  verdict  of  "guilty,"  or  "not  guilty." 
As  the  indictment  jury  proceeds  from  the  decrees  of  Henry  II., 
so  also  from  the  practice  of  the  courts  under  Henry  III.  was 
the  verdict  by  "jurata  "  developed.  (3) 

IV.  The  keystone  of  this  police-system  was  the  transfor- 
mation of  the  turnus  Vicecomitis  into  an  office'  for  examina- 
tion and  police-court,  and  the  origin  of  the  courts  leet, 
co-ordinated  therewith.  Owing  to  the  circuits  of  the  judges, 
and  the  increasing  centralization  of  the  criminal  trials,  the 
county  courts  became  lower  courts  for  criminal  cases,  with 
which  the  newly  formed  system  of  presentments  could  be 


(3)  The  development  of  the  present- 
ment duty  of  the  hundreds  and 
pxrishes  is,  as  a  rule,  referred  to  ^tlilr. 
III.  3,  yrhich  treats  of  a  presentment 
pronounced  bythe  twelve  Thanes  in  the 
hundred,  but  which  was  not  long  re- 
tained in  this  shape,  and  which  perhaps 
never  was  carried  out  at  all.  This  can 
be  explained  in  the  same  way  as  on 
the  Continent,  in  the  post-Carlovingian 
period.  As  a  constant  and  firm  direc- 
tion of  the  procedure  by  royal  officers 
was  wanting,  the  new  institution  de- 
cayed ;  and  continued  (as  on  the  Con- 
tinent) only  in  a  crumbling  form,  as  a 
presentment  in  smaller  communities; 
and  of  this  we  find  traces  as  in  Cnut. 
II.  c.  30.  "And  if  a  man  of  the 
Itundred  is  so  faithless,  and  is  so  often 
accused,  and  three  men  together  accuse 
him,  there  ronmins  nothing  for  him  but 
to  go  through  the  threefold  ordenl "  (see 
Leges  Will.  c.  51).  The  Norman 
system  of  presentuK-nt  tliat  was  now 
being  received  arose  from  the  new  ad- 
ministrativo  system,  which  with  its 
Normiin  ofilcials  standing  face  to  face 
with  a  foreign  and  hostile  population, 
was  obliged  from  the  first  to  have  local 
•tatiatics  verified  by  persons  appointed 
and  sworn  in  for  the  purpose.  It  is  a 
disputuble  [Miint  whether  the  innuimtio 
fif  the  VictcomiteH  or  that  of  tho  jus- 
ticiiiriea  wiut  tho  earlier.  But  this  new 
insiitutioD  only  bcoame  permanently 
cfTectivo  after  there  had  been  found  in 
tho  royal  juHticinrics  in  their  capacity 
of  emixHiiricH,  the  iiiHtrumenta  for  con- 
ducting such  a  Hystem  of  preHonttnent. 
The  oounccliou  of  tho  **  petty  jury  " 


with  this  system,  after  the  abolition 
of  the  ordeal,  is  shown  in  the  volu- 
minous literature  on  the  origin  of  trial 
by  jury;  before  all  by  H.  Brunner, 
Biener,  and  Forsyth.  The  necessity 
of  putting  the  question  to  the  indic- 
tatus,  whether  he  was  willing  to  sub- 
ject himself  to  the  judgment  of  his 
community  (patria),  is  undoubtedly 
due  to  the  fact  that  the  new  procedure 
could  not  be  called  a  "judicium parium 
secundum  legem  terrm."  According  to 
the  one  opinion  which  is  repeatedly 
expressed  by  Bracton,  an  obligation  to 
do  so  took  the  place  of  the  former 
obligation  to  submit  to  the  ordeal. 
Here,  as  there,  a  "  tenetur"  "  compel- 
litur"  " cogendus  est"  was  inferred,  by 
virtue  of  which  the  refusing  party  "  in- 
defensus  et  per  hoc  quasi  convictus  re- 
manchit."  Accordingly  the  full  penalty 
was  imposed  in  contumaciam  upon 
the  person  refusing.  But  the  matter 
was  still  doubtful.  Tho  new  procedure 
was  no  judicium,  as  was  assured 
shortly  after  Magna  Charta.  Only 
where  tho  accused  gave  his  express 
sanction  to  the  proetu  (lings,  did  a  de- 
viiition  from  the  customnry  mode  of 
prttof  ajipear  uiiobj<\ctionable.  But  to 
obtain  this  acquiescence  coercive  mea- 
sures were  considered  right,  a  "  prison 
fort  it  dure,"  yet  without  bloodshod 
and  bodily  injury,  in  ord(>r  to  adhere 
strictly  to  the  letter  of  Miigna  ('harta. 
In  the  year  l'27r»  this  waHai)|)roved,  and 
tho  new  j)roceduro  genf^rally  directly 
sanctioned  by  tho  statute  Westminster 
i.  0.  12. 
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practically  combined.  From  the  thirteenth  century  onwards 
the  turnus  Vicecomitis  appears  a  very  eflfectual  mode  of 
bringing  to  the  higher  tribunals  the  official  indictments  of  the 
hundred  for  serious  criminal  offences.  At  the  same  time  the  1 
turnus  remains  a  criminal  court  for  petty  offences,  the 
number  of  which  increases  with  each  generation,  in  conse- 
quence of  later  ordinances,  especially  of  those  touching  weights 
and  measures,  bread,  beer,  and  wine.  The  summons  of  the 
hundreds  for  the  discharge  of  such  unpopular  business,  and 
the  extortion  inseparable  from  the  office  of  sheriff,  render  the 
tourn  a  periodic  public  grievance.  The  sheriffs  and  their 
bailiffs,  who  were  often  changed  at  short  intervals,  often  failed 
to  bring  with  them  the  local  knowledge  necessary  for  such 
work.  Hence,  among  thickly  populated  districts,  a  tendency 
became  manifested  to  form  for  themselves  a  separate  juris- 
diction for  these  summonses  of  the  whole  male  population 
(which  now  were  pre-eminently  called  popular  courts,  "  courts 
leet "),  and  by  taking  this  burdensome  business  upon  them- 
selves, to  be  at  least  quit  of  the  extortionate  magistrate. 
Through  royal  concession  the  bishoprics  and  abbeys  were 
the  first  to  succeed  in  doing  this.  In  return  for  considerable 
money  payments  it  was  from  the  time  of  King  Johu  granted 
to  numerous  burghs.  But  it  was  also  the  interest  of  smaller 
hamlets  and  manors  to  form  their  own  court  districts,  in 
which  a  manorial  magistrate  was  now  felt  less  oppressive  and 
was  less  hated  than  the  extortionate  Vicecomes  and  his  under- 
bailiffs.  The  lord  of  the  manor  had  the  same  interest,  and 
was  quite  as  much  inclined  to  exchange  the  old  limited 
criminal  jurisdiction  of  the  court  baron,  which  had  become 
odious  to  him,  owing  to  the  continual  interference  of  the 
Vicecomes  and  the  ever-recurring  penalties  for  alleged  trans- 
gressions, for  a  royal  concession,  which  granted  him  a  police 
jurisdiction  to  the  extent  of  the  8herifl*'s-turn.  The  power  ^ 
thus  granted  was  more  extensive  than  the  ancient  manorial 
jurisdiction ;  it  had  definite  limits,  and  could  not  be  disputed. 
In  the  course  of  time  this  change  was  made  in  such  numerous 
instances  among  the  old  manors  that  a  court  leet  became 


/ 


192  Constitutional  History  of  England. 

almost  a  regular  accompaniment  of  every  court  barjon.  Private 
leets  were  now  distinguished  from  the  public  leet  of  the  sheriff. 
Nevertheless  the  private  leet  is  merely  a  manorial  court  by 
grant,  an  emanation  from  the  royal  prerogative  jurisdiction, 
a  court  of  record,  which  in  the  King's  name  summons  all  the 
tenants  to  suit  of  court  {secta  regis,  suit  royal) ;  whence  also 
the  non-appearance  of  those  bound  to  suit  of  court  may  not 
be  arbitrarily  remitted  by  the  manorial  lord.  The  object  of 
the  grant  is  the  right  to  hold  police-court  sittings  (tourn) 
for  a  smaller  district,  to  exact  fines  and  taxes  (amerciaments, 
fines,  ersoign-pence),  and  generally,  too,  a  small  court-fee 
{certuvi  letce,  cert-money).  The  lord  of  the  manor  is  only 
entitled  to  the  profits  of  the  court ;  but  the  court  belongs,  in 
legal  language,  to  the  King ;  "  the  day  is  to  the  King."  The 
holder  of  the  court,  the  steward,  represents  the  person  of  the 
King,  and  must  have  the  judicial  qualification  of  the  sheriff  in 
I  the  tourn,  and  hence  the  lord  of  the  manor  most  probably 
cannot  himself  hold  the  court.  For  non-user,  improper  sum- 
moning, or  negligent  administration,  the  Crown  can  suspend 
the  leet,  sequestrate  it,  or  definitely  recall  the  grant;  the 
vacant  jurisdiction  then  lapses  to  the  sheriff's-turn.  The 
local  police-court  is  a  branch  of  the  sheriff's-turn,  and  has 
accordingly  a  similar  jurisdiction  over  offences,  which  are 
punished  according  to  the  common  law  and  the  customary 
system  of  regulations,  or  which,  according  to  the  newer  fines, 
are  referred  to  the  leet,  but  not  over  idacita  coronse, 
which  may  only  be  inquired  into  as  in  the  sheriff's-turn,  and 
where  the  public  accusation  may  only  be  laid  by  indictment. 
It  is,  therefore,  to  use  a  modern  expression,  an  "  office  for 
examination  "  and  a  police-court  combined.  (4) 

(4)  With  ropard  to  tho  origin  of  tlio  polico-court  for  his  manor,  was  obligedi 

local  police-courts,  court*  hit,  bco,  for  to  obtain  tlio  royal   grant  of  a  court\ 

a  more  dt;tiiilc<l  account,  Oneist,  "Go-  loct,  which  in  process  of  tinio  hocamel 

Bchicbto  dcH  Holf-govornniont,"  1>0,  91,  tho  rule.  Tho  manorial  oloinonts  appear 

100-103.      Tho  court  baron  had  only  a  also  hero  overshadowed  by  tho  higher  ^ 

limit<'d  right  of  cxocution,  and  no  juris-  judicial  an<l  police  control  residing  in   I 

diction   over   tho   police  fines   which  th(«  Sovereign.    But  the  poHsession  of  a 

tho    rr>yal   ordinances   had    introduce<l  manor   is   not   a    necessary   condition. 

(umurciumt-nts).   Tho  lord  of  the  numor  Kometimes  also  a  court  loot  is  granted 

alao,  who  wished  to  have  an  efl'uctual  for  a  village  or  a  aiuglo  houso.     Liko 
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V.  Hand  in  hand  with  this  newly  constituted  tribunal  goes 
the  development  of  a  summary  procedure  in  criminal  cases, 
which  first  gave  to  the  police  regulations  their  full  efl&ciency. 
As  early  as  the  Anglo-Saxon  times  we  hear  of  a  penalty  for  an 
oflfence  against  discipline,  for  disregarding  the  King's  com- 
mands (oferhyrnes),  which  is  paid  with  120  shillings.  (Edw.  II. 
1,  II.  2.)  In  the  Leges  Hen.  I.  a  similar  disciplinary  punish- 
ment as  a  penalty  for  neglecting  the  royal  commands,  over- 
seunessa  regis,  is  repeated  and  extended  to  further  cases.     The 


tho  church  advowsons  in  England,  the 
leets  became  often  Bcpurated  from  the 
estates,  and  were  separately  inherited. 
The  procedure  before  the  leet  is  in  the 
present  day  a  mine  of  wealth  forjudg- 
ing of  the  procedure  in  the  local  courts 
of  the  Middle  Ages  (cf.  tho  chief 
authority,  Scriven  on  Copyhold).  The 
ordinary  court  days  are  held  twice  a 
year,  in  tho  lirst  montli  after  Easter 
and  Michaelmas.  The  cummittet's  who 
assist  at  the  finding  of  the  verdict  are 
in  later  legal  language  called  "juries," 
but  only  in  the  sense  of  "juries  of  in- 
quiry," just  as  in  the  sheriflVturu. 
The  duty  of  attending  court  is  not 
a  consequence  of  a  manorial  right,  but 
a  duty  incumbent  upon  uU  subjects, 
royal  suit  of  court  (suit  real),  and  must 
acconlingiy  be  paid  in  person  (with 
exception  of  the  lonls  and  clergy,  as 
provided  in  52  Henry  III.  c.  10).  From 
the  number  present,  the  parish  com- 
mittees are  next  appointeil.  In  the 
sheriflPs-turn  in  later  times  only  suitors 
of  twenty  shillings  yearly  arising  from 
freehold  or  twenty -six  and  two-thirds 
from  copyhold  were  to  be  appointed 
to  form  the  committee  (1  Hicli.III.  c.  4)  ; 
but  this  provision  only  dates  from  the 
end  of  the  Middle  Ages,  and  was  not 
(by  analogy)  applicuble  Ut  the  private 
leets.  The  formation  of  the  court  leet 
is  completely  detached  from  feudal 
principles,  seeing  tl  at  suit  of  court  has 
no  connection  wiiatever  with  real  estate, 
but  is  attached  to  thw  fact  of  residi-nce, 
and  according  to  the  strict  letterextends 
to  all  persons  betw>  en  the  ages  of  twelve 
and  sixty,  if  they  have  been  resident 
within  the  jurisdiction  of  the  court 
for  a  year  an>l  a  day  (Scriven,  ii.  823, 
824).  Under  tlie  manor  al  steward 
there  exists  a  bailiU',  whose  duty  it  is 
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to  summon  to  the  court  day  those 
bound  to  suit  of  court.  This  under- 
ofBcer  has  also,  alone  and  without 
the  interference  of  the  steward,  to 
select  and  summon  the  jury  (S<'riven, 
ii.  837).  The  stewartl  opens  the  court, 
which,  as  in  all  royal  courts  of  law, 
is  proclaimed  by  the  bailiffs  crying  out 
three  times,  "  Oyes,  Oyes,  Oyes."  Then 
follows  the  constitution  of  the  "  leet 
jury,"  of  twelve  to  twenty-three  per- 
sons, which  in  many  leets  remains 
a  whole  year  in  office,  in  others  is 
newly  formed  every  court  day.  In 
lighter  criminal  cases,  the  court  leet 
can  pass  sentence  and  inflict  the 
penalty,  by  fine,  amerciamiiit,  and 
lighter  punishments  provided  by  special 
laws.  Such  cases  are,  as  in  the  sheriflTs- 
turn,  frays,  offences  ag.iinst  the  beer- 
house regulations,  disorderly  bouses, 
false  weight,  offences  against  the  police 
regulations  for  bakers,  brewers,  but- 
chers, and  other  trades,  neglect  to  mend 
the  roads,  failure  to  do  bUit  of  court, 
refusal  to  undertake  panjchial  offices, 
etc.,  the  general  object  being  the  main- 
tenance of  the  public  p^ace  and  the 
removal  of  public  nuisances.  After  the 
passing  of  the  8<-nteuce  (tn  miserieordia 
est),  the  adjustment  of  tlie  police  fine, 
"affeerment  of  the  amerc<  ment,"  is 
made  by  two  or  turee  valuers,  who, 
in  later  times,  in  accordance  with 
the  fundamental  rules  of  Magna 
Charta,must  be  appointed  from  among 
the  pares,  and  Very  frequently  from 
among  the  jury  theraHelves.  The 
meiisure  of  the  money-fine  cannot  be 
further  called  in  question,  for  the  writ 
"  de  moderaia  mixtric^rdia"  is  only 
applicable  to  courts  "  not  of  record  " 
(Scriven,  u.  852,  853). 
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Norman  feudal  system  brought  with  it  a  penal  system  as 
a  portion  of  its  military  discipline,  which  the  military  com- 
mander carried  out  by  inflicting  feudal  fines  (emenda)  upon 
movables.  Under  the  name  "  misericordia,^'  "?nem,"  this  is 
also  known  to  the  Norman  jurisprudence,  but  is  apparently 
of  little  importance.  But  since,  in  England,  the  whole  body 
of  landed  proprietors  have  become  the  king's  homines,  this 
fact  enabled  a  criminal  jurisdiction  for  breach  of  discipline  to 
be  deduced  to  its  fullest  extent,  which  was  sometimes  applied 
to  the  old  case  of  the  overhyrnes,  and  at  others  extended  to 
new  cases.  In  the  ordinary  way  this  was  brought  about  by 
a  double  act :  {a)  by  a  Judgment  of  the  Court,  which  declares 
the  guilty  person  with  his  movables  forfeited  to  the  King's 
mercy  :  "  in  misericordia  regis  est  de  pecunia  sua,'"  that  is,  he 
is  guilty  of  an  offence  and  liable  to  a  fine; — [h)  by  an  Act 
of  Execution,  by  which,  according  to  the  rank  of  the  owner, 
the  forfeited  property  is  taxed  and  charged  with  a  fixed  sum 
of  money,  "  admensuratur,"  "  adforatur,"  &nd  when  thus  deter- 
mined this  sum  is  called  an  "  amerciament."  This  last  proceed- 
ing was  a  consequence  of  the  Norman  financial  principle  which 
in  order  to  render  a  complete  valuation  practicable,  reduces  all 
natural  payments,  including  also  forfeited  movable  property, 
as  far  as  possible  to  money  payments.  ** 

*•  The  connection  between  the  Nor-  (h)  A  further  system  of  the  "  over- 
man system  of  amerciaments  and  the  hyrnes"  is  extended  ns  a  disciplinary 
Anglo-Saxon  law  can  be  seen  in  the  punishment  also  to  subjects,  who  neg- 
following  links  ; —  bet  definite  court  and   police  duties, 

(a)  The  Anglo-Saxon  official  penalty  especially  neglecting  the  suit  of  court 

inflicted  on  the  royal  gcrefa  for  neglect-  (Atldst.  II.  2());noglectingtliesummon8 

ing  his  definite  f)tTlcial  duties,  appears  to  apprehend   the  disobedient  and   to 

in  Athlst.  I.  sec.  f).     This  is  espwially  jjursue  peace-breakers  (Atldst.  II.  20, 

threatened,  wliere  an  un jjist  judgment  sec.  2,  VI.  7 ;  Edg.  11.  7) ;  for  infringing 

has  b(!en  pronotmc«d(Ktlg.  III.  3);  in  tlie  jKdico  regulations  by  engaging  a 

caseof  corruption  (Athlst,  V.  1  sec. ;{)  ;  servant,  before  he  has  niccived  a  cer- 

for  failing  to  atten<l  the  C(Hirt  day  (Kdw.  tilicate  of  dismissal   from    his  former 

II.  7.  H);  forneglocting  to  exact  penal-  master  (Kdw.   11.  7;    Athlst.    II.    22, 

ties  (Kdw.  II.  2);  for  neglecting  ofTirial  V.  1  ;  K<lw.  IH.I5;  Cnut,  2S);  and  also 

duties  connected  with  the  preservation  for  non-fulfilment  of  a  judicial  sentence, 

of  the  neiu'e  (Athlst.  II.  20,  nr.  v.  1,  for  purehasing  outside  tlie  j)rivileged 

■00.  2,  VI.  8,  sec.  4,  etc.).     Seeing  that  miirla-ls,  and  llie  like.     Tlie  penalty  is 

any   opiHisition   to   those   disciplinary  in  nil  crises  120  siiillings.     Tlie  Leges 

1)uniHlimeiitH  woidd, as  a  rule,  certaiidy  lien.  I  ado))t  lliiseuslomary  law  luider 

inve  brought  about  a  deposition  from  thenam(M>r'*  om/'xefoirNfKi  "  (Ilun.  1. 34, 

otWci-,   n   Hiimmary    prfKreeding    could  sec.  li ;  Il.'i,  sec.   1;  vU!,  IIS,  41,  sec.  1; 

roudily  bo  employed  in  such  eases.  48,  sec.    1 ;    51,  sec.  7  ;    52,  sec.  1 ;  53, 
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The  practice  of  the  Exchequer  has  here  again  blended 
Saxon  custom  and  Norman  feudal  law  together  in  a  manner 
that  seemed  most  advantageous  to  the  finances.  The  disci- 
plinary punishment  no  longer  takes  the  form  of  a  fixed  sum, 
but  is  graduated  according  to  ranks;  for  the  upper  classes 
more,  for  the  poorer  classes  generally  less,  than  120  shillings  ; 
according  to  the  probable  worth  of  the  movable  property. 
The  oflicial  fine  imposed  upOn  a  gerefa  who  is  liable  to  be 
deposed,  which  in  clear  cases  of  neglect  of  duty  had  been 
already  inflicted  in  Saxon  times  hrevi  manu,  had  now  come 
to  be  extended  to  all  vassals,  and  even  to  the  libere  tenentes, 
with  respect  to  the  performance  of  their  court  duty  {secta 
regis).  An  appeal  to  a  judgment  of  court  appeared,  on  the 
other  hand,  a  very  dangerous  experiment,  since  the  royal 
steward  appoints  the  judging  lawmen,  and  the  fine  was 
proportionately  raised  where  there  had  been  a  show  of 
defiance. 

Thus  the  amerciament-system  soon  followed  the  arbitrary 
system  of  the  administration.  The  untrustworthy,  disunited 
composition  of  the  courts  of  justice  under  the  Norman  prae- 
fectural  system  is  the  real  root  of  the  encroaching  police 
control.  The  person  accused  generally  forthwith  declares 
himself  **  in  misericordia  regis  "  and  the  fine  is  now  fixed  in  the 
Exchequer  by  the  lower  officials  ;  higher  fines  by  the  superin- 
tending  officers.      In  the  most  important   and   comphcated 

sec.  1 ;    60,  sec.  1 ;   80,  sec.  9;  81,  seo.  (Madox,  iL  489):  ^^quitquis  in  regiam 

2;  3,  87,  sees.  4,5).     It  is  expressly  maje«tatem€Uliquiasedef>rrhetnlitur,ut*o 

mentioned   that    the   old  fine   of  120  triumwtodorum  juxta  qualitatem  tUlieti 

shillings  is   according  to   the  present  qui  regi  eondempnatur  (1)  aid  eniin  in 

value  equivalent  to  ."iO  shillings.     But  unirerM  mobili  guo  reus  jwlicatur  pro 

as  the  Norman   feudal  law  is  every-  minorihus  culpit,  (2)   aut   in  omnibus 

where  grafte<l  upon  Anglo-Saxon  cus-  immMlihus,  fundia  teilicet  et  reditibus, 

torn,  so  now  the  feudal  maxim,  which  ut  eis  exhxredetur,    quod    gi    (3)  pro 

gives  the  lord  the  right  of  levying  fines  majoribua  culpia  aut  pro  maximi^  qui- 

on  movable  prop«'rty,  coincides  with  it.  buscunqne   vel  enorm'bua    delictis,    in 

(c)  The  newer  system  of  feudal  fines  ritain  ftiatn  vel  memhra."  The  "  Dialo- 

is  pnt  into  force  as  a  natural  attribute  gus"  then  rt'fersto  the  first  ease  :  "cum 

of  the  royal  lord.     There  were,  as  it  igit'ir aliquis de mobilihugin hene placito 

appears,  no  express  decrees  issued  with  re(jigj>idifatiir,  lata  in  eum  ajudu'ibus 

respect  to  it;    the  system  was  ratiier  sententia  per   hxc   verba:    Ifte  e»t   in 

introduced  in  the  practice  of  the  Ex-  misericord  in  refjisde  peeuniagua:  idem 

chequer   in  the  manner  described  in  eat  ac  ti  de  lota  dixisstnt." 
the  "  Dialugus  de  Scaccario,"  ii.  c.  16 
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cases  a  special  commissioner  was  sent  into  the  country  to 
make  the  rating,  and  he  rated  the  men  of  the  county  or 
hundred  by  the  poll.  The  blending  of  the  emenda  feudalis 
with  the  Anglo-Saxon  law  accordingly  brought  about  the  fol- 
lowing changes  : — 

1.  The  right  to  the  amerciaments  is  now  established  in 
favour  of  the  under-feoffees  also,  as  against  their  under-vassals, 
and  is  graduated  according  to  the  feudal  degrees,  for  the  Eorl, 
and  for  the  baron  or  Thane  (Hen.  I.  c.  35,  87).  Hen.  I.  c.  41 
contains  the  express  assurance  :  "  unusquisque  dominus  plenam 
overseunessam  suam  habeat  secundum  locum  et  modum  culpie  de 
homine  suOy  et  qui  sunt  ejus  super  terram  suamJ"  (1) 

2.  The  new  amerciaments  are  no  longer  raised  in  fixed 
sums,  but  graduated  according  to  the  probable  amount  of  the 
movable  property,  that  is,  according  to  rank.  It  appeared 
now  as  a  royal  favour  (merci)  when  the  guilty  party  escaped 
with  the  payment  of  a  sum  of  money,  less  in  amount  than 
his  entire  catalla.  In  the  strictness  of  law,  the  whole  of  the 
movable  property  is  forfeited,  "  est  in  misericordia  regis  de 
•pecunia  sua  idem  est  ac  si  de  tota  dixissent."  The  rating 
"  adforare  "  in  the  Exchequer  appears  as  an  act  of  mitigation 
by  a  court  of  equity.  (2) 

(1)  This  new  law  is  partially  identi-  which  for  certain  offences  adopted  the 

cal  with  the  older,  according  to  which  forfeiture  of  movable  property.     In  like 

the  Eiildonncii,  Siiir-gerefits,  and  lords  manner,  in  tlie  spirit  of  tlie  ecclcsias- 

ofmnnoriul  courts  uphold  tlieir  official  tical  administration  a  rnting  is  propor- 

authority   by    the   infliction    of   small  tionate  to  the  property  of  the  offender, 

disciplinary  punishnunts  (Hen.  I.  34,  as  is  laid  down  in  Athlr.  VI.  M,  "and 

sec.  4;  35,  sec.  1  ;  41,  sec.  I  ;  53,  see.  1 ;  always,  as  ono  is  of  the  mightier  men 

87,  sec.  5),  corresj)ondiiip  to  the  disci-  hero  in  the  world  or  tlirough  dignity 

pllnury  penalties  wliicli  were  formerly  higher  in  rank,  ho  bhull  bo  punislied 

paid  to   the   Korl    and    the   Imndred  the  more  severely  ibr  liis  sins,  and  pay 

(Cn.    11.    15,   sec.    1).     Tliis    ^'■vtixeri-  liighcr  for  every  wmng  h(>  eonnnits,  and 

eordia  Vipicomitiit"  and  of  tlie  private  th('ref(ir(!  one   siiall   nioilit'y  iind  care- 

fcudal    lords,    liowevcr,  phiys   a    very  fidly  <liatingniKh  rich   and    poor,  and 

unimportant   part   in    ll»e  i'lxcln  qner  every  elasN  in  ecclesiastical  as  well  as 

accounts,  hi  cause  it  was  not,  as  a  rule,  in  stcuhir  ]HMUvUies."     1'iie  tirst  assur- 

a  subject  for  the  rendering  of  aciounis,  anccs  of  a  mitigation   of  the  arbitrary 

and  with  the  decay  of  the  county  and  amerciamiiits  in  tlie  Carta  Hen.  I,  1, 

privati!  courts,  it  is  intelligible  that  the  si  c.  H,  are  accordin^zlv  easy  to  under- 

uni)ortiiiic.e  of  the  ameicianieni  of  the  stand:  "  xi  <iuiH  hurnnnni  nl  hoviiiium 

(JourtsofloweriiiHlancMishould  sinkalso.  vuorum  forix/icirit.  mm  ihihit  vndiuvi 

{'I)    We   Hud   here    also  connecting-  iniuxKiricordia  IhHuh  piTuiiiH;  mi/f nirnl. 

links   with   tliu   Auglu-UuxuQ  cusloui,  facubat  tempore  palris  viei ;  eed  secun- 
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3.  The  number  of  cases  for  fine  knew  no  limits  now  that, 
going  beyond  the  Anglo-Saxon  custom,  every  act  of  disobe- 
dience against  royal  decrees  was  brought  under  a  fine,  and 
thus  a  mode  of  compulsory  proceeding  was  initiated,  for  the 
purpose  of  carrying  out  all  possible  decrees.  Already  the 
Leges  Hen.  I.  c.  13  give  a  varied  list :  "  quae  placita  mittunt 
homines  in  misericordia  regis,''  but  in  which  criminal  penalties 
and  police  fines  are  mingled  together.  (3) 

4.  Submission  to  the  misericordia,  or  the  ordinary  procedure 
of  the  court,  are  matters  of  free  choice.  The  previous  decision 
"  in  misericordia  est "  still,  according  to  the  "  Dialogus  de  Seac- 
cario,"  in  case  of  dispute,  admits  of  the  demand  of  a  judicial 
sentence.  Since  even  in  the  Saxon  period  the  fixing  of  official 
fines  as  regards  the  King's  personal  officials  doubtless  took 
place  brevi  manu,  the  Norman  feudal  system  brought  all 
vassals  into  a  similar  dependence  upon  the  King,  which  made 
an  appeal  to  the  courts  of  justice  somewhat  impracticable.  (4) 

Hence  the  Norman  king  became  possessed  of  an  arbitrary 
penal  jurisdiction,  such  as  probably  no  other  potentate  of  the 
Middle  Ages  ever  possessed.  The  diflference  between  it  and 
the  old  system  of  penalties  consists  in  this,  that  the  existence 
of  the  offence  and  the  suitableness  of  the  penalty  inflicted  is 
no  longer  determined  by  the  finding  of  the  community,  but 
by  the  personal  will  of  the  lord  or  his  deputy.  It  is  no  longer 
a  question  of  the  jurisdiction  of  the  tribunals  hmited  by 
custom,  but  of  an  arbitrary  police  and  disciphnary  control, 
the  influence  of  which  upon  the  form  of  the  English  constitu- 
tion has  not  been  sufficiently  estimated.  The  application 
of  the  same  for  the  purpose  of  carrying  out  and  extending 

dutn    modum  forisfacti  ita  emendabit  (4)  An   appeal  to  the  Anglo-Saxon 

sicut  emendasset  retro — in  tempore  alio-  laws,  that  is,  to  the  ordinary  forms  of 

rum  auttcessorum  meorum."  the  court,   became  a   very  dangerous 

(3)  A  list  of  fiftt  en  heads  of  amercia-  experiment,  seeing  that  guarantees  for 

ments  is  givm  by  Madox  (i,  526);  a  a  just  sentence  againftt  the  offended 

shorter  and  incomplete  one  by  Hardy  lord  were  very  few.     The  "  Dialogus" 

(Rotuli  finiinn,  p.  xvii.  et  teq.).    The  indicates  this  clearly  enough,  i.  c.  8 : 

number  may  be  conjectured  by  this  fact,  "  Regi,  eui  militatur,  in  pecuniam  reus 

that  in  later  times   fifty  Rotuli  were  judicabitur,niiti  fedinaverit  posttdando 

once  laid  at  one  time  before  a  Baron  of  viieericordiam  prxvenire  judicium.*' 
the  Exchequer  for  the  purpose  of  ratiug 
them  (Madux,  ii.  65,  6tJ). 
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the  Anglo-Saxon  police  regulations  has  been  already  indi- 
cated. The  numberless  remaining  instances  furnished  by  the 
Exchequer  accounts  can  be  summarized  under  the  three 
following  points  of  view. 

I.  The  system  of  amerciaments  serves  in  many  ways  to 
supplement  the  criminal  law.  The  cases  mentioned  in  the 
Exchequer  accounts  are — the  lending  of  money  and  weapons 
to  the  King's  enemies,  refusal  to  work  upon  royal  castles 
and  bridges,  the  imprisonment  of  royal  servants,  insulting 
royal  officials  with  abusive  language,  the  withholding  of 
goods  belonging  to  another,  etc.  A  special  enumeration  of 
offences  is  out  of  the  question,  as  the  misciicordia  is  very  fre- 
quently mentioned  without  the  reason  being  given.  A  separate 
province  is  occupied  by  the  "  misericordia  deforesta."  Whilst 
the  more  serious  forest-offences  are  threatened  with  penalty 
of  limb  or  life,  the  more  trivial  ones,  such  as  neglecting  to 
mutilate  dogs  to  prevent  their  hunting,  are  left  to  the  King's 
misericordia.  The  secular  magnates,  bishops,  abbots,  and 
others  have  to  pay  amerciaments  of  five  hundred  marks, 
a  hundred  pounds  in  silver,  and  similar  sums,  in  cases  where 
men  of  lower  degree  would  have  forfeited  limb  or  life.  The 
general  heading  *' inf radio  pacis^'  and  "  contcmptus  hrevium 
regis  "  was  of  such  wide  scope,  that  at  last  every  royal  order 
could  be  enforced  by  amerciaments.  In  a  still  greater  degree 
was  this  the  case  with  the  ordinances  which  were  later  issued 
with  the  advice  of  the  estates  of  the  realm.  Offences  against 
these,  as  **  breach  of  assize,"  in  default  of  special  penalties, 
fell  under  this  heading.  Hence  the  innumerable  amerciaments 
on  account  of  dispossession  of  estates  {novell  disseisin),  which 
we  find  enforced  especially  against  abbots,  and  ^  secular 
grandees,  their  clerks  and  esquires,  and  which  become  the 
basis  of  an  effective  system  of  real  actions  and  a  new  theory 
of  possession. 

II.  The  system  of  amerciaments  serves  also  to  maintain 
the  authority  of  the  courts  against  disobedience  in  the  widest 
sense  {drfdtdt,  noit-ajfpearance),  oven  against  female  wards, 
who  do  not  present  themselves,  in  answer  to  a  summons  to 
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marry  ;  neglect  to  prosecute  a  suit,  quitting  the  court  without 
leave,  unauthorized  compromise  (concordia  de  pace  regis  sine 
licentia  regis),  irregularities  in  evidence,  refusal  of  the  duel, 
failing  to  appear  in  the  lists,  or  admitting  one  person  to  two 
duels  in  one  day  or,  "  quia  posuerunt  hominem  ad  aquam  sine 
warranto,  sine  visu  servientium  regis,"  etc.  Where  in  later 
times  committees  of  the  community  are  appointed  to  take 
evidence,  an  amerciament  is  imposed  where  incompetent  men 
are  brought  "pro  rusticis  adduetis  ad  faciendam  juratam ;  quia 
elegit  rustieos  ad  assisam  ;  quia  recepit  hominem  ad  Juratam  qui 
non  fuit  de  hundredo  ;  it  is  inflicted  upon  such  as  speak  to  the 
jury;  for  false  witness  and  false  judgment ;  for  an  improper 
execution  of  the  sentence,  "pro  latrone  suspenso  sine  visu 
servientium  regis,"  etc.,  against  sheriffs  and  provosts  for 
improper  distraint  and  the  like.  Hence  arose  a  method  of 
carrying  out  reforms  in  the  procedure  of  the  courts  by  means 
of  simple  instructions  from  the  Crown. 

III.  The  system  of  amerciaments  serves  also  to  protect  royal 
privileges  against  the  pretensions  of  private  persons  ;  e.g.  the 
illegal  raising  of  tolls,  the  unlicensed  appropriation  of  the 
royal  prerogative  (purprestura),  pretensions  raised  respecting 
public  roads  and  rivers  ;  and  generally  as  an  effectual  measure 
against  the  exceeding  of  powers  of  jurisdiction.  Thus  W.  de 
Friston  is  fined  for  passing  judgment  on  a  robbery  in  his 
court;  "milites  Curias  Comitissas  de  Couplandy  quia  fecerunt 
judicium  de  plaeito,  quod  non  pertinuit  ad  eos."  In  addition  to 
this  interminable  system  of  fines  there  is  still  the  right  of 
sequestration  (the  capere  in  manum  regis),  which  is  also  de- 
duced from  the  fundamental  principle  of  the  feudal  grants, 
often  taking  effect  on  very  trivial  grounds.  To  what  extent 
sequestration  was  made  use  of  against  magnates,  for  defaults 
in  the  Exchequer,  or  for  not  putting  into  execution  the  royal 
decrees,  etc.,  is  shown  by  numerous  recorded  cases.  Thus, 
the  city  of  London  was  once  taken  into  the  hand  of  the  King 
for  a  "  trespass  of  the  assize,"  and  its  custodia  was  entrusted 
to  a  commissioner. 

The  executive  power  of  the  Norman  kings  has  been  shown 
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in  a  former  chapter ;  this  police  control  exhibits  their  legal 
power  to  maintain  peace  and  order  in  the  country,  and  the 
effectual  means  of  authority  residing  in  the  sovereign  as 
against  his  officials  and  the  greatest  magnates  in  the  land, 
and  even  against  the  Church.  Numberless  entries  on  the 
Exchequer  rolls  show  how  this  controlling  power  extends  over 
persons,  communities,  and  corporations,  over  spiritual  and 
temporal  dignitaries,  over  the  greatest  magnate  as  over  the 
humblest  peasant ;  over  the  entire  population  of  counties  and 
hundreds,  legally  unlimited  in  the  number  of  the  cases  as  in 
the  amount  of  the  fines.  The  exemptions  only  refer  to  the 
duty  of  contributing  to  the  ordinary  police-fines  of  the  county 
(common  amerciaments),  from  which  the  royal  demesnes,  the 
property  of  the  Queen,  of  the  higher  officers  of  the  Treasury, 
and  by  special  privilege  also  of  certain  magnates,  were  ex- 
empted. The  revenues  derived  from  the  royal  amerciaments 
are  in  very  rare  cases  granted  to  private  landowners,  such  as 
the  Bishop  of  Bath,  and  in  such  cases  they  are  fixed  by  the 
King,  collected  by  the  royal  officials,  and  the  amounts  cashed 
by  the  grantee  at  the  Exchequer.    (Madox,  ii.  66.) 

The  power  of  the  amerciaments  has  now  become  the 
proper  instrument  for  enforcing  police  regulations  and  royal 
orders  in  every  other  province.  Under  this  system  it  first 
became  possible  to  put  the  royal  ordinances  in  the  place  of 
the'  older  legislative  resolutions  of  the  Witenagemote,  and 
in  this  manner  to  restore  the  mechanism  of  an  absolute 
government  by  ordinances  with  administrative  execution. 
Originally  this  police  system  of  fines  was  probably  founded 
upon  practical  necessity.  The  insolence  of  the  "  Francigenffi," 
the  martial  inclination  to  violence,  the  wrangling  of  the  Nor- 
mans among  themselves  and  with  the  Saxon  Thanes,  rendered 
absolutely  necessary  that  strict  military  discipline  for  which 
historians  laud  the  Conqueror.  But  after  a  few  generations 
(as  in  the  modern  police-organized  State),  the  other  side  of 
the  picture  becomes  apparent,  namely,  the  extremely  arbi- 
trary working  of  the  system  with  regard  to  the  lower  ranks 
and  the  dcfencelessness  of  the  subjects  against  any  abuse  of 
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it.  It  is  evident  how  disagreeable  to  landowners  and  cor- 
porations a  jurisdiction  under  such  a  system  must  have 
become,  if  they  exceeded  their  authority,  and  even  in  its 
mere  exercise.  The  smallest  error  made  in  respect  of  the 
forms  and  limits  of  their  jurisdictions  and  franchises  exposed 
them  to  arbitrary  punishment  and  sequestration  of  their 
possessions,  on  the  ground  of  trespasses,  contempts,  defaults, 
and  false  claims  of  all  kinds.  It  is  a  marvellous  contrast  to 
the  condition  of  things  on  the  Continent,  when  in  England 
we  continually  find  great  estates  and  great  cities  under  seques- 
tration on  account  of  the  official  offences  or  oversights  of  their 
bailiffs,  for  quitting  the  royal  court  without  licence,  and  for 
neglect  of  the  royal  commands,  and  so  on.  It  is  also  manifest 
to  what  arbitrary  action  of  the  government  both  person  and 
property  were  here  subjected,  and  how  later  it  came  about 
that  the  first  aims  of  Magna  Charta  were  to  secure  the  funda- 
mental rights  of  the  subject  by  bringing  the  amerciaments 
within  the  pale  of  the  law :  *'  Camites  et  barones  non  amer- 
cientur  nisi  per  pares  stios,  et  nonnisi  secundum  modum  delicti 
Uheri  homines,  nonnisi  per  sacramentum  prohorum  et  legalium 
hoviinum  de  vicineto." 
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CHAPTEE   XIII. 

IV.  'STIbf  Btbdopmtnt  of  tf)e  tNTorman  Jpinance  Control 

Following  on  our  account  of  the  revenue  of  the  Anglo-Saxon 
kings,  the  financial  system  in  operation  at  this  time  may 
also  be  distinguished  under  the  following  heads. 

1.  Revenue  immediately  derived  from  the  royal  demesnes, 
newly  founded  after  the  Conquest  by  an  extensive  reservation 
of  demesnes  and  forests,  increased  by  the  frequent  lapsing  of 
fiefs.  The  older  payments  in  kind  reserved  from  demesnes 
and  Folkland  were  from  the  time  of  Henry  I.  turned  into 
money  payments,  after  the  fashion  of  the  financial  adminis- 
tration of  modern  times.  There  still  linger  on  some  remains 
of  usufruct  in  Folkland,  the  minor  Crown  rights  relating  to 
treasure-trove,  wreckage,  and  derelict  goods;  as  well  as  the 
ancient  duties  payable  on  wool,  sheepskins,  and  leather 
(custumsB). 

2.  Vrofits  arising  from  the  royal  authority  : 

From  the  military  power  arose  the  right  to  the  services  of 
the  inhabitants  in  building  bridges  and  castles,  now  effectually 
enforced  by  summary  amerciaments.  But  this  old  source  of 
profit  was  far  exceeded  by  the  new  income  arising  from  the 
feudal  law  through  reliefs,  wardship,  and  marriage. 

The  fees  and  fines  arising  from  the  exorcise  of  judicial  power 
now  poured  in  abundantly  owing  to  the  centralization  of  the 
more  important  actions  at  the  court.  Equally  productive 
was  the  extensive  right  of  forfeiture  for  felony,  and  the  cases 
of  confiscation  of  movable  property. 
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Finally,  the  revenue  arising  from  the  police  power,  flowing 
in  abundantly  owing  to  the  unbounded  number  of  police 
amerciaments. 

3.  Beginnings  of  direct  taxation,  including: 

The  auxilia,  or  aids  of  the  Crown  vassals,  but  only  in  three 
fixed  and  certain  cases  of  honour  and  necessity. 

The  scutagia,  shield  moneys,  since  the  time  when,  under 
Henry  II.,  the  acquittance-moneys  for  the  feudal  military 
service  begin. 

The  tallagia  from  the  inhabitants  of  the  towns  and  the 
country  not  liable  to  any  feudal  service  ;  taxes  which,  as  the 
inseparable  concomitants  of  the  feudal  system,  were  intro- 
duced into  England  also.* 

The  first  glance  shows  us  at  once  that  the  new  income 
far  exceeds  all  the  old  sources  of  royal  revenue.  The 
Norman  administrative  system  is  keen  in  developing  in  a 
fiscal  direction  every  department  of  State ;  the  undefined 
arbitrary  administration  pervades  all  departments  with  its 
endless  system  of  police  fines  and  dues,  amerciaments  and 
fines,  in  a  manner  which  defies  every  method  of  arrange- 
ment. By  becoming  centralized  in  a  royal  treasury  the 
financial  system  assumes  a  new  appearance,  and  following 
the  Exchequer  documents,  Madox,  the  great  authority  on  the 
history  of  the  financial  system,  draws  up  the  following  seven 
heads,  under  which  all  such  details  are  to  be  included  as 
illustrate  the  spirit  of  the  political  administration. 

I.  ^i)c  KoPcil  Bcmcsncs  anlJ  jporcsts.  These  are  originally 
formed  of  the  manors,  lands,  parks,  and  forests  (ancient 
demesne),  more  than  a  thousand  in  all,  which  Domesday 
Book  enumerates — constantly  increased  by  lapses  and  con- 

*  For  the  financial  system  of  this  great   importance.     Other   authorities 

and  the  followiiit;  period  the  authorities  of  value  are  the  Treasury  Rolls  printed 

are :    Mados,  "  The  History  and  An-  in  later  times  by  the  Record  CommiB- 

tiquities  of  the  Exchequer  of  the  Kings  sion,     Hunter,     "  Magnus    Rotulus  " 

of  England"  (2  vols.,  London,  1709).  (It<ii3);    Hunter,  "Great  Roll   of  the 

from  which  I  have  here  quoted.     For  Pipe,"for  1155-1158, 1189-1190(1844) 

the  Middle  Ages,  Sinclair,  "  Hist,  of  Rotulus  Cancellarii  de  3  Joh.  (1833) 

the  Revenue"  (3  vols.,  1803,  1804);  Hardy's  Rotuli  de  1-ibertateregn.  Joh. 

and  Cunningham,  "  Hist,  of  Customs  Hardy's  Rotuli  Finium. 
and  Subsidies,  etc."  (1764),  are  not  of 
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fiscations,  but  also  diminished  by  new  grants,  and  sometimes 
by  lavish  waste.  Only  a  part  of  the  demesnes,  especially 
in  the  neighbourhood  of  the  King's  residences,  stood,  as 
a  rule,  under  the  direct  management  of  the  King,  that  is, 
of  his  court  officials  and  personal  servants.  Those  scattered 
about  in  the  country  were  included  in  the  corpus  comitatus, 
and  therefore  occur  again  under  the  farm  rents  in  the 
counties.  (1) 

II.  Jpicfs  lapsing  bp  tfte  frequent  cases  of  13sc]bcat  antr  jpor= 
ftiture.  When,  at  a  later  period,  England  and  Normandy 
became  disconnected,  the  possessions  of  the  Norman  lords  in 
England,  and  of  the  English  in  Normandy,  were  to  a  great 
extent  confiscated.  So  long  as  such  estates  remain  in 
manu  regis,  they  form  a  portion  of  the  demesnes,  with  the 
ground-rents,  reliefs,  wardships,  and  rights  of  marriages  ap- 
pertaining to  them.  The  earlier  sub-vassals  have  now  become 
vassals  of  the  Crown — not  of  the  King  as  such,  "  iit  de 
corona,"  but  of  the  King  as  possessor  of  the  lordship,  "  ut 
de  honore."  The  greater  estates  of  this  sort  are  given  over 
to  special  tenants  (fermors),  or  stewards  (ciistodcs) ;  towards 
the  end  of  the  reign  of  Henry  II.  they  form  a  special 
demesne  department  or  Escheatry.  Only  the  smaller  escheats 
are  in  later  times  made  over  to  the  sheriff,  to  a  separate 

(1)  The  royal  demesnes  are  given  when  the  land  has  been  acquired  by 
by  CowcU  and  others,  as  1422  manors,  the  King  in  his  private  capacity,  or 
30  chases,  781  parks,  07  forests.  Con-  iniierited  from  an  ancestor,  who  never 
sidcring  the  oonstitntion  of  Domesday  wore  the  crown  (Coniyn,  Diy;c8t,  Tro- 
IJook,  however,  discnpancii  s  are  easily  rogutive,  D.  G4 ;  Allen,  "  Prerogative," 
explainable.  As  to  their  ft)rm!ition  out  154,  155).  In  like  manner  the  prin- 
of  the  possessions  of  King  Kad ward  and  ciple  of  the  inalienability  of  tlie  mili- 
thcfamilvofGodwino,an(l  from  remains  tary  fit  f  reflects  upon  tiio  Crown.  As 
of  the  Folkland,  etc.,  see  Kills,  Intrcnl.,  the  feudal  tenant  must  leave  his  an- 
i.  22H,  229.  Instead  of  the  usuul  term,  cestral  estate  to  his  iiratlxjrn,  and  can 
"  <errrt  rr««V*  wo  find  in  Kxoii  Domes-  only  dispone  of  newly  acquired  pro- 
day  Book,  the  more  exact  expression,  perty,  tlio  later  parliaiuents  were  in- 
" (lominicatus  rfiji»  (id  rcijuum  jurti-  elined  to  treat  the  alienation  of  the 
nrnn."  The  obligation  of  all  landed  "  ancient  demesne  "  us  an  irregularity  ; 
i-MtatcB  to  ndlitary  service  had  also  frivolous  squanderings  were,  on  de- 
roacto<l  upon  tiie  right  of  the  royal  mand  of  the  assenddy,  recalled  by 
dutnoiinoB.     According  to  a  legal  view  "acts    of    resmnption."       As    to    the 

firocwKling  therefrom,  the  real  jJroiKTty  change  of  the  payments  in  kind,  which 

>elongH  to  the  King  by  virtue  of  the  still   occur,  into   money   payments   to 

right  of  the  Crown,  and   di'scends  to  the  Crowu,  see  Madux,  l.  272. 
tliu  heir  to  the  throne  aa   nuch,  evon 
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account.  When  a  bishop's  see  or  a  monastery  became 
vacant,  the  Treasury  also  insisted  on  the  vacant  fees  being 
treated  analogously,  and  appropriated  the  revenues  until  it 
was  again  occupied.  For  this  reason  William  Rufus  left  the 
Archbishopric  of  Canterbury  and  other  bishops'  sees  unfilled 
as  long  as  five  years.  These  temporalities  were  at  first 
managed  by  special  custodes,  and  later  by  the  Escheatry.  (2) 

III.  tEfte  jpeulial  ^crquisttts:  Beliefs,  ^arUsfjips,  anU 
ijttarriaot.  The  relevia  are  at  first  arbitrary ;  from  the  time 
of  Henry  II.  they  are  fixed  in  the  case  of  single  knights' 
fees  at  five  pounds  in  silver,  or  100  shillings  ;  for  groups  of 
knights'  fees,  forming  a  lordship,  after  Magna  Charta,  100 
marks  are  paid ;  for  the  lordship  of  an  Eorl  i;100.  The 
profitable  wardships  were  often  made  over  to  the  vassal  of 
the  Crown  who  bid  highest ;  the  dues  paid  in  respect  thereof, 
in  the  case  of  great  fees,  often  amounted  to  several  hundred 
or  thousand  marks  in  silver,  in  one  case  even  to  as  much 
as  10,000  marks.  Still  more  various  was  the  financial  prac- 
tice touching  the  marriage  of  male  and  female  wards.  Thus, 
for  instance,  Geoffrey  de  Mandeville  pays  20,000  marks  for 
his  marriage  with  Isabella,  Countess  of  Gloucester,  and  for 
the  possession  of  her  lands  (Hardy,  Rot.,  xxx.).  The  varied 
marriage  dues  are  directed  to  such  ends  as  these ;  "  ut  rex 
concederet  ei  ducere  uxorem ;  ut  dueat  uxorem  ad  telle  guum  ; 
lie  capiat  virum  nisi  quern  voluerit;"  Lucia  Comitissa  Cestriae 
pays  500  marks,  "we  capiat  virum  infra  quinque  annos" 
(Magn.,  Rot.,  31 ;  Hen.  I.) ;  Gundreda  Comitissa  100  pounds 
in  silver,  "  ne  maritetur  invita ;  "  Alicia  Comitissa  Warewic, 
1000  pounds,  and  ten  palfreys,  "  quod  sit  vidua,  quamdiu  sihi 
placuerit,  ita  quod  per  regem  nan  esforcietur  ad  se  maritandum, 
et  pro  hahenda  aistodia  piierorum  suorum "  (7  Job.) ;  R.  de 
Seinsperia,  on  the  other  hand,  pays  nine  pounds  in  silver, 
"  quia  renuit  filiam  Hascidphi  Musard."  (3) 

(2)  The  lapsing  of  fiefs  was  manipu-  cised  with  all  the  more  severity  their 

lated   for  financial    purposes  all    the  right  of  8eque>trating  and  coDfiscating 

more,  tis  the  first  Norman  kings  seldom  the  Crown  fees. 

inflicted  punishments  of  life  and  limb  (3)   The   reliefs   of  the   individual 

upon  their  Crown  vassuls.    They  exer-  knights'  fees  were  already  at  the  time 
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IV.  '2:J)c  Htnts  of  tte  Ficccomitcs  anb  j}"crmors  m  tjbt 
(Counties.  These  comprise  local  revenues  of  all  kinds,  arising 
from  demesne,  dues,  fees  and  forfeitures,  and  small  royalties  ; 
which,  in  the  interest  of  the  financial  administration,  are 
massed  together  under  the  head  of  "  general  farm."  Where, 
in  the  place  of  a  farmer,  a  custos  administers,  he  must  render 
a  special  account,  and  deliver  up  the  surplus  after  deducting 

vthe  expenses  of  management.  (4) 

V.  "STftc  Jpints  anb  ^mtrctaments,  the  latter  of  which  have 
been  already  explained  under  the  system  of  police  adminis- 
tration. The  fines  are  royal  dues  in  the  widest  sense  of  the 
term,  and  are  just  as  characteristic  of  the  system  of  this  ad- 
ministration as  the  amerciaments  with  which  they  are  often 
confounded.  The  position  of  the  King  led  to  a  number  of 
arbitrary  powers,  or  circumstances,  under  which  he  could 
either  grant  or  deny.  It  appears  here  to  be  an  unchangeable 
maxim  that  nothing  which  can  be  refused  is  granted  without 
a  money  payment ;  a  maxim,  the  reminiscence  of  which  enters 
even  into  the  administrative  system  of  the  present  day.     The 

of  the  "Dialop:ti8  de  Scnccario"  (ii.  c.  remind  my  readers  tliat  the  relative 

10)  fixed  at  100  nhillinga  (Madox,  ii.  value  of  money  in  the  eleventh  oen- 

426).   The  reliefs  of  fjreater  estates  are  tury  is  fjenerally  fixed  at  ten  times 

in  the  "  Dialogus,"  ii.  24,  still  ex  bene  that  of  the  present  day.     The  owner 

placito,  and  only  in  later  times  fixed  of  a  small  English  knight's  fee  pays 

at   100  marks   for  a  barony  (Madox,  accordingly  at  each  cliange  of  posses- 

i.  318)  ;  the  lino  between  the  two  has  sion,  100  shillings  =  7^  marks  =  100 

been  evidently  drawn  by  the  practice  thalers,  in  silver  value  equal  to  about 

of  the  Exchequer.    The  practice  of  the  1000  thalers  of  our  money;  the  pos- 

profitable  feudal  wardship  will  appear  sessor  of  a  greater  lordship,  100  marks, 

from   a   few  examples  :  Will,   do   St.  or  about  18,300  thalers  of  our  money. 

Marie  Church  pays  ."iOO  marks  for  the  The   maximum   valuta  of  a   wardship 

wardship  of    R.    Fit/.-Harding,    "to-  might  amoiini   to    10,000   mnrks;   the 

gether    with    his    whole    inlnritance,  value  of  a  fcMidal  marriage  even  to  the 

knights'  fees,  female  marringe,"  etc.;  double  of  that. 

Simon  de  Montfort  cvtm  pays  10.000  (4)  The  rent  (firma)  of  the  sheriff 

marks  for  the  **  mittodia  ffrrnnim  et  is  only  a  ooUoction  of  the  middle  and 

/*/'redi«**of  Gilbert  <leAnfninvilli' until  small  rovoiiues  which  were  to  bo  raised 

the  majority  of  tlie  heir,  *'  with  nmr-  within   the  bounds  of  the  county,  or 

riai^,  church  patronage,  knights'  fics,  tlie  special   fiirin    district.     Even    the 

and  other   aiipurtemmcoH   and   vacan-  earliest    Exclicciuer    accounts    of    31 

cleg."     In  frequent  cnscB  the  wardNhip  Henry  I.,  contain  rents  of  400  and  1)00 

BppotntmentH  ani  again   recalled,  be-  nnirks,  which  prove  how  (extensive  the 

ciium'   aft4-rwBrdN   a   persoti    lias   Ikm-u  Jurisdiction  of  the  county  court  must 

fotuid  who  oflers  more    (Hardy,  Hot.,  have  been  at  that  time.      As  to  the 

xxxi.).    Still  more  multifiiriouH  are  tln!  regulations    affecting    the    individual 

inHtnnccN    collected     by    Ma<lox    ami  ac<'ounts  in  tlie  ftrmn  Vircromilies,  see 

Ilaniy  m  to  murriage.    I  may  hero  Thomas,  "  Exchequer "  (51). 
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people  of  that  time  appear  to  have  felt  this  system  more 
as  a  burden  than  as  an  injustice  ;  for  the  King  had  the  formal 
right  to  act  as  he  did ;  he  proceeded  in  the  same  manner  in 
Normandy,  and  the  Norman  lords  vied  with  the  Exchequer 
wherever  they  could.  The  endless  list  of  fines  can  be  grouped, 
in  some  measure,  under  three  or  four  chief  heads  : — 

1.  B'ines  for  Liberties  and  Franchises,  The  right  of  the 
landowners  to  hold  feudal  and  manorial  courts  was  often  of 
doubtful  origin,  and  the  extent  of  the  jurisdiction  also  might 
be  called  in  question.  The  deficiency  was  then  made  good 
by  a  fine.  For  instance,  Lucia,  Countess  of  Chester,  paid 
100  marks  for  the  privilege  of  pronouncing  judgment  in  her 
Curia  between  her  vassals  (Madox,  i.  397,  398).  Certain 
counties  under  Henry  III.  obtain  in  this  manner  their  o\^ti 
right  of  election,  that  is,  the  right  of  nominating  their  own 
sheriflfs.  In  like  manner  the  men  of  Devonshire  pay  twenty- 
three  and  a  half  pounds  in  silver,  and  the  freemen  of  the 
counties  of  Dorset  and  Somerset  similar  sums,  for  leave  to 
choose  their  own  sheriflfs  (Madox,  i.  417  et  seq.).  In  this 
manner  the  towns  obtain  the  beginnings  of  self-government : 
London  pays  a  hundred  marks  for  the  privilege  of  choosing 
its  sheriflfs  (31  Hen.  I.) ;  Carlisle  ten  marks  for  electing  its 
coroners ;  Cambridge  three  hundred  marks  in  silver  and  one 
mark  in  gold  for  leave  to  have  its  own  finna  and  exemption 
from  the  interference  of  the  sheriflf  of  the  county;  Lincoln 
two  hundred  marks  for  Jirma  hurgi  and  a  single  immunity 
from  taUagium.  Sometimes  exemptions,  immunity  from  tal- 
lagia,  disforestings,  and  the  like,  were  permanently  granted 
upon  a  high  fine  being  paid ;  but  then  fresh  dues  were 
paid  for  the  renewal  and  confirmation  of  such  immunities, 
especially  under  a  new  government. 

2.  Fines  in  Actions  at  Law.  From  the  time  of  Henry  II. 
these  were  unlimited.  The  King  grants  permission  for  suits 
to  be  brought  in  the  Eoyal  Supreme  Court  instead  of  in  the 
defective  county  courts,  and  at  the  same  time  for  an  improved 
procedure  in  taking  evidence  {recognitio,  jury),  but  only  on 
payment  of  fees.     Hence  the  innumerable  fines,  "  ut  haberet 
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justitiam  et  rectum ;  "  that   is,  the  permission   to  bring  the 
action  at  court  instead  of  in  the  county.     Each  single  writ 
is  sold,  sometimes  even  with  special  sums  in  the  event  of 
success.     Every  step  in  an  action,  entering  one  court  instead 
of  the  other,  notably  every  inquest  by  jury,  presupposes  a 
fee.     Thus,  E.  de  Luci  pays  fifteen  marks  and  a  palfrey  to 
obtain  an  inquisition,  *'  on  the  oaths  of  twelve  good  men," 
as  to  what  dues  and  services  were  owed  him  by  his  tenants 
in  Coupland ;  W.  de  Mahurdin,  twenty  shillings  for  an  inquest, 
whether   he  holds   his  land  by  serjeantry   or  as  a  knight's 
fee.     In  one  case  four  marks  are  paid,  for  substituting  in  the 
assize  six  knights  instead  of  six  others  alleged  to  have  been 
bribed.     Numerous  fines  are  further  paid  that  the  King  may 
"  help    the   plaintiff    to   his   right ; "    for  instance,   on   one 
occasion,  two  hundred  marks,  that  the  liing  may  assist  to  re- 
cover a  debt  from  the  Jews.     More  numerous  fines  still  arise 
to  obtain  despatch  in  a  matter.     Frequently  the  parties  offer 
beforehand  a  quarter,  a  third,  or  a  half  of  the  sum  they  claim. 
Sometimes  this  offer  takes  the  form  of  a  bilateral  "  sponsio," 
BO  that  either  both  parties  offer  a  sum,  to  obtain  the  same 
object  (concurrent  fine),  or  each  of  the  two  wagers  upon  the 
opposite  issue  of  the  decision  (counter-fine).    Just  as  equivocal  i 
are   the    great   fines   for   the   King's   "  favour,"   protection,  / 
mediation,  "  ut  Rexjuvet  eum  versus  N. ;  "  "  ut  Rex  manutenerd 
eum."     Under  John,  a  stay  or  delay  of  the  legal  proceedings 
was    even    granted    in    return    for  money:    " Rohcrtus    d4 
Amouesdal  debet  V.  marcas  pro  hahendo  hrevi  de  protectione,  iu 
ponatur  in  placittim  de  aliqiio  tcnemcnto  sno  nisi  coram  Rcji- 
vel  per  breve  Regis ;  et  ut  sit  quietus  de  sectis  et  hundrcdis,  et  d 
omnibus  placitis  et  querelis,  excepto  murdro"  (Rot.  2  Job.) 
"  Deccmus  et  Capitulnm  Londoniae  II.  palcfndos,  j)ro  protection 
ne  vexentUT  contra  libcrtatcs  carturiim  siuirum  "  (Rot.  2  Job. 
In  criminal   matters,   also,  the  rigour  of  the  penalties  ai; 
amerciaments  was  frequently  mitigated  by  the  previous  pa*' 
ment  of  a  fine.     The  instances   generally  refer  to  Norm; 
magnates:  "  O.  de  Lerec  debet  XX.  marcas  argenti,  ut    '     * 
perdonaret  ei  et  Osberto  clerico  suo  nuilivolentiam  suam  "  (Ma  I 
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Rot.,  31  Hen.  I.).  "jB.  c.  de  CLXX.  Marcis  argenti,  tit  rex 
jjerdonet  ei  malivolentiam  suamprojilia  Geldewini  de  Dol."  (lb., 
31  Hen.  I.).  Further  payments  were  made  "  jvo  hahendu 
f/mtia  et  henevoleutia  regis,"  etc.  Counties,  hundreds,  and 
sheriffs  pay  sums  of  a  hundred  marks  for  an  "  indulgent 
procedure,"  "  for  a  peaceful  hearing,"  and  the  like.  To  these 
must  be  added  fees  for  release  from  prison,  or  other  favours. 
The  Dean  of  Ely  pays  one  hundred  marks  for  the  release  of 
his  concubine  and  her  children ;  the  wife  of  Hugo  de  Neville 
two  hundred  hens  for  leave  to  pass  a  night  with  her  husband. 
To  this  category  belongs  also  a  fine,  "pro  lieentia  comedendi." 
Instead  of  suffering  a  sentence  of  capital  punishment,  which 
has  been  pronounced,  permission  was  sometimes  given,  on 
payment  of  fees,  to  enter  a  monastery,  "  nt  Ikeat  tramferrc  se 
ad  liabititni  religionis"  (Eot.  5  Job.). 

3.  Fines  for  coneessions  of  favour  in  respect  of  offices,  guilds, 
and  disjicnsations,  notably  for  persons  who  on  payment  of 
fees  receive  their  father's  office,  or  an  office  for  their  relations, 
or  the  grant  of  the  office  of  sheriff,  or  a  special  farming  at 
the  old  farm  rent.  Even  the  offices  of  Chancellor  and 
Treasurer  are  often  granted  on  payment  of  great  sums  as 
purchase-money.  Conversely,  fees  are  paid  for  release  and 
discharge  from  an  office,  or  for  relief  from  responsibility, 
iometimes  also  *'  nt  rex  facial  recipi  coinpotuin  sine  ira  et 
mlignatione."  Further,  fees  for  the  granting  of  trade  and 
ndustrial  privileges,  especially  for  the  renewal  of  the  gildee, 
or  licence  to  export  corn,  and  so  on.  After  19  Henry  III., 
'  nd  probably  even  earlier,  orders  were  periodically  issued  to 
'ae  sheriffs,  "quod  oinnes  illi,  qui  de  nobis  tenent  in  capite 
I'uduni  iinius  inilitis  vel  jdiis,  et  milites  non  sunt,arma  capiant  et 
^  milites  fieri  faciant."     On  payment  of  fees  "  dispensations  " 

e  also  granted;  hence  the  numerous   fines   "pro  hahendo 
^^ajiccta  de  militia." 

^^  4.  Fines  for  regranting  of  Fiefs  and  for  Alienations.  A 
<lf  tion  of  the  Exchequer  documents  on  this  subject  are  printed 
PJ^ler  the  title  "  Eotuli  Finium,"  and  contain  important  deal- 
..r  s  respecting  the  inheritance  and  alienation  of  Crown  fiefs. 

\  3L.  I.  p 
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This  classification  is  suflQcient  to  show  what  a  continual 
source  of  wealth  the  fines  were  to  the  royal  Treasury.  Crown 
vassals  made  an  additional  payment  in  such  cases  as  "  aurum 
reginse."  (5) 

VI.  ^itlS,  SallagtS,  ^CUtagcS.  (6)  In  principle  the  knight's 
estate  is  certainly  held  free  from  all  taxation  of  villeins, 
[** quietum  ah  omnibus  gildis  ct  omni  opere,''^  as  solemnly  con- 
'  firmed  by  the  charter  of  Henry  I.  But  the  feudal  auxilia 
reserved  to  the  King  extraordinary  contributions  on  the  occa- 
sion of  the  knighting  of  his  son,  the  marriage  of  his  daughter, 
and,  in  case  of  necessity,  for  his  release  from  captivity,  {a) 

The  common  taxes,  tallagia,  were  raised  from  time  to  time 
as  need  required  from  royal  towns  and  farmers  on  the  royal 
demesnes.  Although  the  reorganization  of  the  military  system 
bad  led  to  the  exemption  of  the  smaller  freeholders  from  the 
military  service  and  from  the  burdens  of  the  militia,  yet  the 
feudal  system  deemed  it  necessary  to  retain  a  fair  compensa- 
tion by  levying  a  subsidy  in  the  form  of  occasional  money 
contributions  (tallagia).  An  inseparable  concomitant  of  the 
feudal  system,  the  talkigium  ("  taille  ")  made  its  appearance 

(5)  The  fines  are  arranged  by  have  already  mentioned  above  as 
Madox,  i.  395,  425,  456,  under  numer-  ancient  sources  of  revenue.  The  goods 
CUB  headings,  for  which  I  have  sub-  liable  to  duty  were  wine,  general 
etituted  a  more  simple  arrangement.  merchandise,  and  wool.  The  old  duty 
Hardy,  "Rotuli  Finium,"  makes  three  on  wine  was  called  "  prisage,"  that  is, 
classes :  (1)  Fines  for  the  concession  the  tenth  cask  from  every  ship  at  the 
and  confirmation  of  liberties  and  fran-  price  of  twenty  shillings.  The  second 
chises;  (2)  fines  for  proceedings  in  an  customary  duty  (general  merchandise) 
action,  with  five  sub-divisions;  (3)  was,  as  a  rule,  iu  the  form  of  one- 
mixed  fines  with  ten  sub-headings.  fifteenth  or  a  similar  i)roportion,'  and 
As  to  the  division  into  voluntary  fines  was  i)aid  as  a  fee  for  licence  to  trade. 
or  "  obliitions  "  and  involuntary  fines,  The  toll  on  wool  remained  until  the 
see  Hardy,  Introd.,  xviii.  As  to  money  reign  of  Edward  I.  in  a  very  irregular 
payments  for  permission  to  choose  their  state.  (Stubbs,  ii.  523.) 
own  sheriiT  in  the  county,  see  Madox,  i.  (a)  Tlio  auxilia,  aids,  were,  by 
410,417,  420;  Hardy,  Introd.,  p.  xxix.  right,  limited  to  the  throe  enumerated 
As  to  the  additional  payment  of  the  cases.  liut  as  tlio  subfeodaries  .were 
aurum  regirue,  Fllis,  i.  172.  fond  of  extending  these  cases,  and  as, 

(G)  The  beginnings  of  a  direct  taxa-  in  its  analogous  application  to  the  royal 

lion  are  classified  by  Mudox  aa  aids,  borouglis  and  doinesno    viUagcs,  the 

tallages,  and  nutages  ;  partly  for  sub-  notion  was  still  further  extended,  tlioro 

Htantlal  reaaoni,  and   partly  because  resulted  a  gcsneral  timdoncy  to  extend 

the  names  iu  early  times  are  confused.  the  aids  to  otiier  cases  of  need,  which, 

Madox   adds   ulso  to  this  group  the  after  the  times  of  Magna  Charta  be- 

euBtunur,    the    customary    dutios     on  came  the   beginning  of  the   grant  of 

wool,  sheepskins,  and  leather,  which  I  subsidies  by  the  estates  of  the  realm. 
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in  England  with  the  Conquest ;  and  the  strong  political  de- 
velopment of  the  feudal  system  insisted  that  all  classes  should 
be  as  far  as  possible  proportionately  burdened.  As,  in  fact, 
the  old  popular  army,  which  existed  side  by  side  with  the  feudal 
militia,  had  never  been  expressly  abolished,  and  indeed  from 
the  time  of  Henry  II.  had  gradually  been  revived,  the  practice 
of  the  Exchequer  dealt  with  the  possessions  of  farmers  and  of 
towns  in  some  degree  according  to  the  analogy  of  the  feudal 
estates  proper,  by  confining  the  tallagia  and  auxilia  to  cases 
of  honour  and  necessity,  though  such  cases  received  a  more 
comprehensive  interpretation  than  where  the  feudal  tenants 
■were  concerned.  Hence  aids  and  tallages  are  frequently  taken 
together,  and  are  denoted  as  "dona  "  or  "  auxilia,"  or  by  other 
more  courteous  terms.  The  towns,  in  order  to  avert  a  too 
rapid  return  of  taxation,  often  payed  voluntary  dona,  "pro 
bono  adventu  regis"  "pro  dono  novi  anni"  "to  conciliate  the 
King,"  and  so  on,  which  all  flow  together  with  the  system  of 
the  fines.  (/>) 

The  shield-moneys,  "  scutagia,"  afterwards  became  still 
more  important.  The  constitution  of  the  feudal  militia, 
brought  over  from  Normandy,  appeared,  in  the  long  run, 
not  quite  suited  to  the  insular  position  of  England.  So  soon 
as  the  internal  affairs  were  settled,  it  was  no  longer  a  question 

(b)  The  tallagia  (Madox,  i.  G93,  sees.  certainty  of  the  cases  and  of  the  fre- 

732-751)  are  a  specific  creation  of  the  quent  recurrence  of  the  taxation.    In 

feudal  system.     The   greater  landed  England  two  special  reasons  concurred 

proprietors,  wlio  as  a  standing  army  which  gave   the  classes  liable  to  the 

had  taken  upon  themselves  the  defence  "taille"  a    peculiar    claim    to    more 

of  the  realm,  demanded  that  those  land-  equitable  treatment.      The   first   was 

owners  who  were  not  bound  to  knights'  the  retention  and  later  revival  of  the 

service  should  pay  their  proportionate  militia  by  the  assize  of   Henry   II. ; 

share  in    money.      The   insolence  of  the  '■'■  taiilahles"  were  here  never  an 

the  armed  and  war-skillwl  classes  in  unarmed  class,  but,  on  the  contrary,  in 

France    designated    all    the    rest    as  every    generation    did     good    service 

"  tnillables,"   and  from  the  landlords'  alike    against    the  rebellious    barons 

point  of  view  as  "  corveablea."    In  Eng-  and  against  the  Scotch  invaders.    The 

land  also  the  "taille"  was  enforced  so  other  reason  lay  in  the  '■^firma  burgi;" 

much  as  a  matter  of  course,  that  even  in  order  to  raise  the  fee  farm  rents  of 

the  great  and  powerful  city  of  London,  the  towns  in  times  of  necessity,  certain 

in  7  Hen.   III.,  paid  1000  marks;  26  towns  were  promised  that  their  contri- 

Hen.  HI.,  1000  marks ;  37  Hen.  III.,  butions  should  not  be  increased,  wliich 

1000   marks,   in    addition   to   twenty  now  furnished  a  reason  for  continual 

marks  in  gold;  IG  John,  2000  marks,  claims,  and  also  for  disputes  as  to  the 

tallagia.    The  hardship  lay  in  the  viu>  amount  of  the  taxation. 


i 
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of  short  campaigns  at  home,  but  of  a  number  of  permanent 
garrisons,  and  long  campaigns  against  Wales,  Scotland, 
Ireland,  and  France.  For  both  needs  the  feudal  militia  with 
its  short-service  system  was  insufficient.  Hence  the  Norman 
kings  at  all  times  kept  a  paid  soldiery,  and  allowed  some 
of  those  liable  to  mihtary  service  to  buy  themselves  off  for 
certain  campaigns.  According  to  a  trustworthy  authority, 
in  the  second  year  of  Henry  II.  the  prelates  were  for  the 
first  time  allowed  to  pay  twenty  shilhngs  per  fee  instead  of 
furnishing  a  soldier  for  the  campaign  against  Wales.  The 
first  general  imposition  took  place  in  5  Henry  11. ,  for  the 
campaign  against  Toulouse,  with  two  marks  per  fee  from  all 
Crown  vassals,  under  the  name  of  "  donum."  In  18  Henry  II., 
for  the  army  in  Ireland,  partly  actual  service  and  partly 
money  payments,  under  the  name  of  "  scutagia,'"  were  accepted. 
In  like  manner  in  33  Henry  II.,  for  a  campaign  against 
Wales,  twenty  shillings  per  fee  were  raised  "  a  miUtilms  qui 
non  ahicrunt  cum  rege."  From  this  time  the  imposition  of 
scutage  instead  of  personal  service  became  more  and  more 
regulated,  payable  by  all  tcnentes  in  capitc  alike  " de  corona" 
and  "  de  honore."  The  paying  Crown  vassals  are  then  allowed 
to  raise  from  their  sub-vassals  the  same  sum  per  fee  "  tit 
hahercnt  scutagia  sua.''  Occasionally  the  King  raises  them 
immediately  by  royal  order  from  the  sub-vassals  in  manmn 
sua  III.  The  raising  of  the  new  fee-duty  from  that  time  con- 
stitutes a  new  official  duty  of  the  sheriff,  who,  on  being  ap- 
pealed to,  lends  the  Crown  vassals  assistance  in  exacting  the 
scutagia  from  their  under-vassals.  (r) 

VII.    The    final    heading,    ^cciticntal    Income,    embraces 
treasure-trove,  goods  cast  away  by  the  thief  (waifs),  wrecks, 

(c)    Ah    to   ftrutiKiin,   Mudox    ull'nnls  inilitil>un  Miprndia  rrl  dnnaiirn  nurcr- 

tin  tlio  corn|ilol('  liiNtury  "f  Hh  griidutil  ilanl.     Mnvnlt  nu'tii  priiirrpH  filipciuli- 

ori;;iii.     Tlio  "  Diiiloj^UH  do  Sciici'iiria  "  «/I(M  qnatn  ilomnflicoH  hrlliriit  exponere 

TVfimum-H   tliu    uriilaijin    lis   a    lliinn-  casihim.     Hue.  itaijun  i^itiiimn,  <pna  no- 

ciul  |iriu!tico  :  '*  Fit  iutcrdum,  ut  imini-  mine  ncutorum  noln'tur,  Hcutaijium  nn- 

nentt!  vrl  intunintli-  in  mjuum  honlium  viinalur."     As  to  (Im  oarly  cnmhiiin- 

marhinnlionr,  lUrrrnnl  rex  ile  niuijuliit  tioii   of    tlu)    cxjin  ^HioiiB,    '*  anxHia," 

/ratlin  milihtm  »ummitm  aliiinitin  nolvi,  ^' nrutdijid,"      ^' tdUaijia,"     "  hytliujin"' 

marcam  tcilini,  rcl  lihruvt  umtiit ;  uuda  and  "  <)uua"  bcc  Miiiiox,  i.  580,  080. 
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the  movable  property  of  felons,  of  persons  executed,  of  fugi- 
tives, and  of  outlaws,  deodands,  and  other  smaller  royalties, 
which,  where  they  have  not  been  granted  to  private  persons, 
are  for  the  most  part  raised  and  exacted  by  the  sheriff. 
Dating  from  the  Anglo-Saxon  period,  the  common  obligation 
of  the  inhabitants  to  make  roads,  bridges,  and  fortresses 
(trinoda  ncccssitas)  still  continues,  as  also  the  foraging  of  the 
royal  servants  on  journeys  (purveyance)  which  in  later  times 
became  a  standing  public  grievance.  Finally,  the  so-called 
**  Danegeld,"  which  in  spite  of  its  abohtion  under  Eadward 
the  Confessor,  was  still  raised  from  certain  estates.  (7) 

Considering  this  accumulation  of  sources  of  income,  it  can 
well  be  understood,  how  the  myth  arose  that  the  Conqueror 
raised  a  daily  income  of  £10G0  30«.  3(/.  from  contributions 
(Ordericus,  Vit.  iv.  p.  523),  one  of  the  numerous  exaggerations 
of  later  historians,  which  perhaps  is  based  upon  an  arbi- 
trary counting  up  of  the  highest  amounts  of  revenue  in 
certain  years,  whilst  under  later  reigns  the  most  favourable 
financial  balance  scarcely  reached  a  sixth  of  that  income. 

(7)  As   an  item  of  the  Accidental  Now  it  is   perfectly  correct   that  the 

Income  (Madox,  i.  342)  the  Danej^eld  gaxniial  grouml-taxea  (curucagia,  hyda- 

is  also  mentioned  in  the  legal  books  ijia,  etc.),  re-introduced  in  later  times, 

(Edw.  Conf.  11 ;  Hen.   10,   sec.   1,  15  correspond   to  the    scale  of   the   old 

Cart.   civ.   Lund.    sec.    2;   Madox,  i.  Danegeld   taxation.      But   it  is  very 

€86  694.        Thomas,      "  Kxchequer,"  comprehensible  that  in  the  laws  and 

p.  41;  Sinclair,  "  Revenue,"  i.  tJl>,  70,  ordinances  the    hated    name  "  Dane- 

72).        This    payment  was   expressly  geld,"  with  its  humiliating  memories, 

abolished   under   Eadward    the    Con-  was  studiously  avoided.    Every  revival 

fessor,   and   is   mentioned   in    Domes-  of 'DaHej/eWum"  would  have  had  the 

day  Book  in  one  passage  only  (Stam-  preposterous  result,  that  the  numerous 

ford,  33G   b).     Nevertheless,  it  occurs  exemptions  from  the  tax  would  have 

very  frequently  in  the  later  revenue  revived  also,  whilst  in   the  course  of 

accounts,  especially  under  Henry  I.  as  business    in    the    Exchequer  no   one 

an  impost  upon  certain  estates.     This  scrupled  to  denote  the  old  taxation  of 

difficulty,  which  is  remarked  both  by  the  produce   of  an  estate  subject  to 

Freeman  and  Stubbs,  can  be  explained  the    common    burdens    by    the    term 

by  the  following  consideration.     The  "Dane-money." 

Danegeld  as  a  lawful  tax,  wasabolished,  Though  the  most  recent  English  his- 

•:md  remained  so,  but  the  old  valuation  torians  describe  the  gradual  formation 

of  the  productive  returns  of  ordinary  of  a  new  system  of  land  taxation  in 

lands   for  the    mising  of  the  former  this  epoch  as   a  disguised  revival  of 

tribute  was  often  retained  on  the  occa-  the   Dane-money,   this   in  nowise  de- 

sionof  the  later  exaction  o(  " tuUagia,"  scribes  the  position  of  affairs;  but  the 

*•  dona,"  "  auxilia,"  to  avoid  making  a  course  of  events  will  probably  be  more 

fresh  valuation  each  time.      The  old  correctly  represented  in  the  following 

^established  rate  ou  the  productive  re-  account, 
turns  was  therefore  called  Danegeld. 
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Among  the  manifold  som-ces   of    revenue  to   the   Crown, 
,   undeniably  the  most  important  for  the  future  of   the  Ex» 
j   chequer    and    the    Constitution  was  the    sciitagium,    which 
arose  under  Henry  II.  from  the  conversion  of  the  feudal  ser- 
vices into  money ;  because,  according  to  the  position  of  affairs, 
in  time  a  uniform  land-tax  was  naturally  developed  from  it, 
and  from  that  a  uniform  income-tax,  which  can  be  followed 
i   up  from  its  first  beginnings  in  this  place  to  the'  close  of  the 
period. 

After  the  privileged  landed  j)roprietors,  from  the  greatest 
Crown  vassals  downwards,  had  been  subjected  to  heavy  money 
contributions,  which  were  equivalent  to  the  actual  burdens 
of  feudal  service,  that  impediment  had  been  overcome  in 
England  which  on  the  Continent  caused  the  failure  of  land 
and  income  tax.  As  soon  as  the  governing  class  has  been 
made  to  contribute  in  proportion  to  its  means,  the  develop- 
ment of  a  just  and  rational  system  of  taxation  meets  with  no 
more  obstacles.  At  first  a  uniform  hide-tax  could  be  levied ; 
for  the  unprivileged  landowners  could  certainly  not  with- 
draw themselves  from  a  uniform  taxation  of  the  hides,  when 
the  privileged  classes  were  taxed  in  full,  in  proportion  to  the 
amount  of  their  possessions.  The  farmers  of  the  demesne- 
and  the  cities  had  been  already  included,  paying  taxes  just  as 
the  knights'  fee  estates  did  under  the  names  of  *'  tallaciia,'* 
"dona,''  *' aiixilia;''  being,  in  fact,  taxed  quite  as  often  as, 
and  even  oftener  than,  the  knights'  fees ;  and  this  although 
their  landed  property  had  been  certainly  valued  quite  as 
highly.  But  all  other  tenants  of  the  great  feudal  estates 
found  themselves  in  the  same  position;  for  the  lord  had  at 
last  no  other  way  of  raising  his  anxilia,  scutiu/ia,  and  rclcvia 
except  by  taxes,  protection-moneys,  rents,  and  work  done  by 
his  dependants.  Already  under  William  the  Conqueror, 
during  the  groat  and  heavy  distress  of  war  (a.d.  1084),  the 
expedient  had  been  adopted  of  levying  a  uniform  hide-tax 
tbronghout  the  whole  country.  Tliis  was  done  at  a  time 
when  no  Domesday  Book  had  boon  compiled,  and  the  division 
of  the  feudal  burdens  was  bosct  with  insurmountable  diffi- 
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culties.  In  view  of  the  threatened  Danish  invasion  at  that 
time,  a  war-tax,  of  an  amount  till  then  unheard  of,  being 
seventy-two  pence  for  every  hide,  was  levied,  by  which  the 
whole  of  the  landed  proprietors  in  the  country  were  induced 
to  take  the  universal  oath  of  allegiance,  and  to  accept  its 
consequences  (a.d.  1086).  A  similar  situation  arose  a  century 
later,  when  the  levying  of  a  "  Saladin  tithe"  for  a  Crusade  V 
(a.d.  1188),  and  the  ransom  of  Kichard  I.  from  captivity 
(a.d.  1193),  required  the  immediate  raising  of  unheard-of 
sums.  The  feudal  burdens  meanwhile  were  fixed  and  dis- 
tributed by  the  Exchequer,  and  the  vassallage,  true  to  the 
tendency  of  all  tax-paying  landowners,  clung  as  long  as  pos- 
sible to  the  scale  of  contributions  according  to  the  register. 
Hence  on  these  occasions  land-taxes  were  levied  cumulatively 
upon  all  landed  property  ;  but  the  auxilia  of  the  knights'  fees 
were  still  rated  according  to  the  scale  of  the  scutages,  the 
other  estates  according  to  hides,  and  therefore  the  last-named 
tax  was  designated  as  **  cariicagium."  As  early  as  the  year 
1198,  under  Richard  I.,  a  general  taxation  of  the  landed 
estates  was  resumed,  in  which  a  uniform  impost  of  five 
shillings  was  raised  upon  each  carucagium  or  hundred 
acres  of  land  (Stubbs,  i.  510) ;  not  an  immoderate  rate,  but 
one  which  nevertheless  met  with  opposition  among  the  great 
proprietors,  and  especially  among  the  clergy,  and  could  not  be 
raised  Tvithout  difficulty.  It  was  natural  that  the  feudal  pos- 
sessors should  not  wilUngly  acquiesce  in  such  a  sudden  change 
in  the  scale  of  levying;  i.e.  according  to  acreage  instead  of 
the  feudal  register ;  wherefore  it  came  to  pass  that  afterwards 
the  scutagia  were,  for  a  time,  raised  separately  from  the  cant' 
cagium  on  such  estates  as  did  not  owe  knights'  service. 

As  in  this  way  a  simultaneous  taxation  of  the  whole  of 
the  landed  property  arose,  there  was  naturally  connected  - 
with  it  a  simultaneous  taxation  of  movable  property.  The 
tallagia  of  the  demesne  farmers,  towns,  and  tenants,  were 
estimated  not  only  according  to  the  income  of  landed  property, 
but  according  to  the  total  capability  of  performance  on  the  part 
of  the   subjects,  and  accordingly  the  personal  property  was 
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similarly  estimated,  which  in  cities,  owing  to  their  industry 
and  trade,  was  of  considerable  importance.  The  very  first  en- 
deavour made  to  include  this  source  of  income  proportionately, 
led  to  a  taxation  according  to  percentage  or  fractions  of  the  total 
income,  which,  from  the  time  of  Richard  I.  onwards,  gradually 
appear  in  addition  to  the  land-taxes  as  tenths,  elevenths, 
thirteenths,  seventeenths,  and  other  fractions.  The  Saladin 
tithe  of  the  year  1188  is  again  the  first  precedent  for  a  uni- 
form taxation  of  personal  property,  which  was  levied  cumu- 
latively with  the  land-tax.  For  Eichard's  ransom,  there  was 
levied  at  one  and  the  same  time  a  scutagium  from  the  knights' 
fees,  a  carucarfium  from  real  estate,  and  a  proportion  of  their 
income  from  the  cities  and  from  the  rest  of  the  population. 
In  this  an  improvement  was  distinctly  visible  on  the  valuation 
system  of  the  tallagia,  against  which  only  the  clergy  raised 
objections  on  its  being  afterwards  repeated. 

The  modes  of  taxation  that  had  thus  come  into  practice 
were  immediately  abused  by  King  John  in  his  own  fashion. 
Even  in  the  first  year  of  his  reign,  John  increased  the 
carucagium  from  two  to  three  shillings,  the  scutagium  from 
£1  to  two  marks,  and  levied  the  latter  from  year  to  year. 
In  the  year  1203  he  levied  one-seventh  on  the  personalty  of 
the  Crown  vassals,  in  1204  an  auxilmm  from  the  knights, 
and  in  1207  one-thirteenth  on  the  personal  jiroperty  of  the 
whole  country.  Against  these  innovations  there  naturally 
arose  an  ojiposition  on  the  part  of  the  Crown  vassals,  and, 
indirectly,  of  the  whole  nation.  It  was  the  crown  vassals 
who,  in  the  first  place,  were  thereby  injured  in  their  rights  of 
possession.  The  levying  of  scutage  had  been  established 
without  opposition,  so  long  as  it  was  only  levied  in  moderate 
eums,  as  a  favour  accorded  to  those  feudal  vassals  who  did 
not  serve  in  the  campaign.  But  now  a  payment  of  this  kind 
was  to  be  extorted  regardless  of  the  question  whctlu>r  the 
feudal  vassal  wished  to  servo  in  person  or  not,  whether  a 
campaign  was  intended  or  not,  or  whether  a  case  of  honour 
or  necessity  had  arisen,  whicli  ol)liged  the  feudal  vassal  to  pay 
a  pecuniary  aid.     Herein  lay  a  fundamental  alteration  of  the 
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original  conditions  under  which  the  military  fees  were  granted 
and  held ;  the  feudal  estates  were  thus  reduced  to  the  level  of 
the  common  landed  estates  which  were  hound  to  acarucagium. 
But  the  greatest  wrong  done  to  the  Crown  vassals  was  un- 
<louhtedly  the  rough-and-ready  exaction  of  a  seventh  on  their 
personal  property,  which  placed  the  tenentes  in  capite  upon  the 
same  footing  as  the  talliables.  Such  demands  had  certainly 
not  heen  made  upon  them  since  the  days  of  WiUiam  Rufus 
and  his  treasurer,  Flambard ;  and  against  such  a  course  of 
action  the  charter  of  Henry  I.  had  given  the  solemn  promise 
that  the  military  fees  should  remain  free  from  all  demands 
beyond  their  military  duty  (Charters,  p.  101).  The  time  had 
arrived  when  an  agreement  with  the  Crown  vassals,  and  their 
consent  to  the  imposition  of  auxilia  and  scutagia  could  no 
longer  be  dispensed  with  ;  and  thus  the  taxation  question  had 
reached  the  stage  of  Magna  Charta  (cap.  18). 
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CHAPTEE  XIV. 

%\^t  Gorman  CBxc^equer. 

As  the  financial  system  is  the  centre  of  gravity  of  the  sovereign 
rights  of  the  Norman  State,  so  it  is  also  the  foundation  and 
basis  of  the  permanent  offices  and  official  institutions  of  the 
State.  The  hereditary  monarchy  has  found  a  stronghold  in 
its  new  demesnes  and  in  its  feudal  suzerainty,  upon  which 
rests  the  defensive  strength  of  the  regenerated  State.  But 
this  poHtical  system  is  also  pervaded  by  a  financial  spirit, 
which  goes  far  beyond  the  mere  necessities  of  existence,  and 
does  not  shrink  from  subordinating  even  the  administration  of 
justice  to  the  interests  of  revenue.  As  long  as  the  spirit  of  the  i 
Norman  sovereignty  is  paramount  in  the  history  of  England,  I 
finance  is  the  centre  of  all  government ;  where  provinces,  dis- 
tricts, and  towns  were  all  subjects  of  general  or  special  fee-farm 
tenure,  the  most  important  administrative  council  could  only 
have  the  character  of  a  financial  department,  similar  to  a 
"war  and  demesne  chamber,"  or  a  ** general  directorium" 
in  the  later  constitutions  of  the  Continent.  This  is  the 
meaning  of  the  Norman  Exchequer  (Echiquicr) ;  and  having 
regard  to  its  paramount  importance  I  shall  proceed  at  once 
to  discuss  the  origin  and  external  form,  the  procedure,  and 
the  personnel  of  the  Exchequer  in  connection  with  the  financial 
control. 

I.  TIio  Origin  of  the  Exchequer.  It  is  not  in  itself  impro- 
bable that  the  Conqueror  organized  his  financial  department 
according  to  the  custom  in  Normandy,  where  an  **  Echiquier  '* 
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had  a  prominent  position  in  the  twelfth  century  as  the  highest 
government  department  and  court  of  law.  The  English 
Exchequer  is,  indeed,  only  a  part  of  the  Curia  Regis,  and  is 
accordingly  styled  in  official  language  Curia  ad  Scaccariam. 
But  in  contradistinction  to  the  other  functions  of  the  central 
government,  which  are  merely  temporary  and  periodical,  the 
Exchequer  forms  the  one  firmly  organized  governmental 
department,  **  Curiarum  omnium  apud  Anglo- Nunnannoa  anti- 
quissima  "  (Hickes,  Diss.  Epist.,  p.  48),  in  which  the  current 
administration  appears  united.  The  name  "  scaccariuin  "  is 
referred  in  the  Dialogus,  i.  1,  to  the  diapered  cloth  which,  for 
the  purpose  of  calculating  accounts,  was  spread  out  like  a 
chess  board  over  the  table,  round  which  the  sittings  were  held. 
"  Scaccarium  tabula  est  quadrangula,  quae  longitvdinis  quasi 
decern  pedum,  latitudinis  quinque,  ad  modum  mensae  cir- 
cumsedentihus  apposita,  undique  habet  limbum  altitudinis  quasi 
quatuor  digitorum,  ne  quid  appositum  excidat.  Superponitur 
autem  Scaccario  sitperiori  pannus  in  Termino  Paschas  emptus, 
non  quilibet,  sed  niger,  virgis  distinctus,  distantibus  a  se  virgis 
vel  pedis  vel  palmas  extentas  spatio."  Year  after  year  we 
find  a  number  of  great  functionaries  and  royal  officials,  with 
numerous  clerks,  assembled  round  this  account  table,  employed 
in  receiving  payments  from  the  sheriffs,  the  special  farmers, 
and  custodes,  in  scrutinizing  their  accounts,  and  giving 
receipts  ;  imposing  and  receiving  periodical  aids,  tallages,  and 
scutages ;  appointing  the  sheriffs  and  other  fermors  and 
custodes,  and  calling  them  to  account ;  deciding  legal  disputes 
within  their  administrative  jurisdiction ;  directing  payments 
to  be  made  for  the  needs  of  the  royal  family,  their  trains  and 
servants,  for  war  supplies  and  garrisons,  for  paying  the  King's 
creditors  from  loans,  and  for  administrative  expenses  of  all 
kinds — all  this  being  done  under  the  personal  superintendence 
of  the  King,  or  according  to  his  actual  or  supposed  personal 
pleasure.  Consonant  with  these  functions,  two  divisions  were  ' 
early  formed :  (1)  the  account  department,  or  scaccarium 
majus ;  (2)  the  receipt  department,  or  scaccarium  de  recepta, 
recepta  scaccarii,  scaccarium  inferius.     The  one  division  after- 
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wards  bad  its  office  on  the  right,  the  other  on  the  left  side  of 
"Westminster  Hall.  The  rooms  where  the  sittings  were  held 
were  often  distinguished ;  the  state  session-room  with  the 
throne  was  scaccaritim,  in  the  narrow  sense  of  the  term  ;  and 
the  smaller  council-room,  tJialamus  haronum.  These  words, 
which  are  always  ambiguous,  denote  alike  the  place  of  the 
official  administration,  and  the  functionaries  themselves ; 
the  chamber,  in  which  the  specie  is  actually  deposited,  is 
specially  called  thesaurus  regis.  (1) 


(1)  As  to  the  origin  and  external  form 
of  the  Exchequer,  the  chief  authority 
is  the  "Dialogus  de  Scaccario,"  a 
treatise  upon  the  law  of  the  Ex- 
chequer, which  Madox  (part  ii.)  has 
printed,  and  furnished  with  copious 
notes.  It  gives  evidence  of  the  early 
matured  development  of  the  adminis- 
trative machinery,  and  is  a  marvellous 
testimony  to  the  official  views  respect- 
ing the  State,  such  as  is  hardly  to  be 
found  elsewhere  in  the  Middle  Ages. 
Gervasius  Tilburgensis  was  formerly 
regarded  as  the  author;  Madox  (ii. 
334-345)  assigns  it  to  Ricardus,  Filius 
Nigelli,  a  court  clmplain  of  Henry  II., 
j  afterwards  Bishop  of  London,  and 
I  graiidnephew  of  Roger  of  Salisbury, 
1  the  great  minister  of  Henry  I.  Its  date 
may  bo  fixed  with  tolerable  certainty 
for  1178.  In  later  times  the  institu- 
tions of  the  Exchequer  liave  again  been 
tlie  subject  of  an  exhaustive  mono- 
graph, printed  for  private  circidation 
by  F.  S.  Tliomas,  "  History  of  the 
Exchequer  "  (1846)  ;  and  anotlier  pub- 
lication of  Thomas  (also  unpublished), 
**  Notes  of  Materials  for  the  History  of 
Public  DeiMirtments"  (1840).  C<>rtain 
Treasury  Uocords  have  been  printed  by 
the  Record  (commission.  Th(!  oldest 
existing  Rotulus,  called  C)  Stephen 
(edit,  lliintur,  18:^3),  may  bo  placed, 
on  convincing  evidence,  ns  early  as  tho 
nist  year  of  Henry  I.  As  to  tho  institu- 
tion of  the  Norman  /".WitV/u/er,  see 
Miidox,  i.  102-105;  Wanikoiiig,  Fran- 
auMtiche  Reichs-  und  Rochts  (ttHchichtr, 
J.  'MO;  Hi'liiinncr,  VruuxuHinclu'  Staiilh- 
und  ReclitsCiomliichto,  ii  ""•  '"'». 
ItM    iiitrrMliiction    from     N  ih 

prrivi'd  by  thu*'DialogUH  <i<  >," 

**  ab  ifna  ngni  eonqtUiUtme  per  ngem 


Wilhelmum  facta  cxpisse  dicitur, 
sumpta  tamen  ipsius  ratione  a  Scac- 
cario transmarino"  (Dial.  i.  4),  as 
well  as  by  the  Latin  terminology  of 
the  Exchequer.  In  any  case  that 
evidence  proves  the  existence  of  the  Ex- 
chequer under  William  the  Conqueror, 
though  an  actual  importation  from 
Normandy  cannot  be  substantiated.  My 
former  view  (after  Floquct,  Histoirc 
du  Parlement  de  Normaudio,  p.  S), 
that  a  Norman  Exchequer-roll  was 
existf  g  as  early  as  the  year  1066,  is 
certainly  based  upon  an  error  (Stubbs,  i. 
377),  but  so  is  also  the  opinion  of 
Bishop  Stubbs,  that  tho  Echiquier  of 
tho  island  of  Sicily  was  imported  into 
Lrtj,land  by  an  English  Exchequer 
clerk,  Thomas  Brown  (see  the  ''  Trans- 
actions of  the  Academia  llealo,"  of 
Rome  (28th  April,  1878);  all  the  exist- 
ing legal  records,  and  Treasury  rolls 
of  Normandy  are  of  so  much  later 
origin,  that  it  cannot  bo  proved  from 
tho  later  constitution  of  tho  Norman 
]'Jchi(]uier  that  tho  English  was  formed 
after  its  model.  (See  also  Liborniann, 
"Einh'itiuig  in  den  Dialogus  do  Scac- 
cario," Giittingen,  1865.)  Tho  con- 
troversy is  after  all  merely  nominal ; 
for  the  close  connection  of  tho  judicial 
and  finance  administmtion  was  in  tho 
Middle  Ages  evorywhcro  a  matter  of 
course,  and,  even  if  tiie  nanu;  of  iV7ti- 
(jnicr  anwe  enrli(!r  in  Normandy,  yet 
tho  English  institutions  were  so  closc^ly 
connected  with  the  county  government, 
and  tho  niachinc'ry  was  so  finely  I 
developcfl  by  liic  olliciala  under  Henry  I 
I.  and  Henry  II.,  that  the  material  I 
|)artiif  tiu!  instilulion  certainly  belongs  I 
to  the  Anglo-Norman  state. 
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II.  The  course  of  business  in  the  Exchequer  embraces  in  its 
early  arrangement — 

1.  Payments  into   the   Treasury.     These   are  made  in  the 
counting-house  (office  of  tellers)  in  gold  or  silver  coin.     The 
pound  {livre)  of  the  Norman  period  is  an  actual  pound  of  silver 
of  twenty-four  half-ounces,  and  is  divided  into  twenty  shillings, 
and  the  shilling  into  twelve  pence.    The  silver  penny  (denarius) 
is  the  regularly  minted  current  coin.     The  mark  in  silver  is 
accordingly   thirteen  shillings   and  fourpence ;   the   shilling 
about   the   value  of  a  Prussian  Thaler.     The  gold  mark  is 
equivalent  to  nine  silver  marks.     These  values  are  fairly  per- 
manent.    It  was  not  until  Henry  VI.  that  the  coin  had  lost 
about  a  third  of  its  silver  contents.     But  the  irregularity  of 
the  coinage,  as  well  as  the  depreciation  caused  by  wear,  and 
by  forgeries,  led  to  special  precautionary  measures.     In  the 
case   of  payments  ad    scalam,   sixpence    in   the   pound   was 
demanded  "to  make  good  weight;  "  in  payments,  ad pensum, 
more   than   sixpence.     '»Vhere  the  purity  was  doubtful,   a 
smelting  test  was  applied ;  but  this  also  was  remitted  on  pay- 
ment of  one  shilling  per  pound  (nominal  combustion).     The 
payment  is  entered  in  an  Piujount  book,  and  from  this  trans- 
ferred to  a  strip  of  parchment,  called  the  "bill,"  or  "tellers' 
bill."     This  strip  of  parchment  falls  through  a  pipe-like  open- 
ing into  the  "tally  court,"  where  a  "tally"  is  made  of  it. 
This  tally  is  a  piece  of  dry  wood,  on  which  the  "  cutter  of 
the   tallies "   has  to  cut  notches  corresponding  to  the  sum 
paid ;  whilst  the  "  writer  of  the  tally  "  writes  the  sum  down  on 
both  sid6s  of  the  wood  in  figures.     According  to  the  length  of 
the  incision,  one  notch  denotes  £1000  ;  another  £100 ;  £20 ; 
20s. ;  Is. ;  and  so  on.     The  chamberlain  splits  the  notched 
stick  down  the  middle  in  such  a  manner  that  each  half  con- 
tains the  written   sums  and  the   incised  notches.     The  two 
matching  parts  thus  split  asunder  are  called  "tally"  and 
"  counter-tally,"  or  "  tally  "  and  "  foil "  (folium).     The  one  is 
retained   by    the    chamberlain;    the   other  is  kept  by  the 
payer  as  a  receipt  and  proof  to  be  produced  to  the  account 
department  of  the  Exchequer.     (It  was  not  until  1783,  by  23 
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Geo.   III.  c.  82,  that  these  notched  sticks  were  done  away 
with  in  the  Exchequer,  and  checks  substituted  for  them.) 

2.  Payments  out  of  the  Exchequer  are  made  on  a  royal 
order  (writ,  or  mandate),  under  the  great  or  privy  seal, 
generally  addressed  to  the  treasurer  and  chamberlains.  The 
usual  formula  for  this  purpose  is  called  a  "  liberate."  Orders 
for  payments  which  recur  periodically,  such  as  salaries,  are 
called  "liberate  current,"  or  "dormant,"  and  are  couched  in 
Buch  terms  as  the  following  :  "Rex  Thesaurario  .  .  .  saluteni; 
Liberate  de  thesauro  nostra  singulis  annis  quinque  Capellanis 
nostris  ministrantibus  in  Capellis  S.  Johannis  et  S.  Stephani 
Westmonastrii,  duodecim  libras  ct  decern  denarios  pro  stipendiis 
suis  "  (29  Hen.  III.).  In  the  course  of  time,  for  the  purpose  of 
control,  other  mandates  are  inserted.  Thus  the  royal  writ 
is  deposited  on  the  account  side  of  the  Exchequer,  and  on 
the  strength  of  it  a  "treasury  warrant"  is  issued  by  the 
treasurer  or  some  member  of  the  Exchequer  staff.  Acting 
upon  this  warrant,  the  auditor  sends  an  order  to  one  of  the 
tellers,  which  is  then  countersigned  by  one  of  the  Jilxchequer 
ofl&cials,  and  in  this  form  is  finally  honoured. 

3.  The  book-keeping  of  the  Exchequer,  divided  into  the 
"  rotidus  annalis,"  the  "memoranda,"  and  other  daybooks,  was 
early  arranged  in  a  technical  form.  The  chief  book  is  the 
rotidtis  annalis,  "the  great  roll  of  the  Exchequer,"  the  most 
stately  and  important  record,  into  which  (according  to  Madox, 
ii.  112)  the  accounts  of  the  royal  revenues  flowed  through 
different  channels,  as  rivers  pour  themselves  into  the  ocean. 
These  magni  rotuli  pipse  (so  called  on  account  of  their  being 
rolled  up  in  the  shape  of  a  tube),  arranged  according  to 
counties,  have  been  preserved  in  their  entirety  since  the  first 
year  of  the  reign  of  Henry  II.  (with  the  exception  of  two 
years).  Partially  printed  by  the  Eocord  Commission,  they 
form  the  most  comprehensive  source  for  studying  the  adminis- 
trative law  of  the  Norman  period. 

4.  The  rendering  of  accounts  in  the  Exchequer.  The  most 
important  accounting  parties  wore  the  sheriffs  of  the  counties. 
A  great  part  of  the  demesne,  feudal,  and  judicial  dues  passed 
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through  their  hands,  besides  numerous  disbursements  for 
munition  of  war,  equipments,  and  salaries.  Their  duty  was 
not  merely  to  receive  and  pay  over  moneys,  but  also  to 
deal  with  complicated  accounts  and  receipts.  And  thus 
months  generally  passed  away  from  the  provisional  payment 
iprofer)  until  the  definite  sum  was  fixed  (summa).  Many 
amounts,  such  as  confiscated  ca^aZk,  and  incomes  from  seques- 
trated property,  which  appeared  in  the  account  in  round 
sums,  had  to  be  scrutinized  in  detail.  Disbursements  are 
only  passed  on  presentation  of  a  **  warrant  of  discount,"  and 
must  be  regularly  justified  by  the  King's  writ ;  and  in  the 
case  of  regularly  recurring  disbursements,  there  must  at 
least  be  a  rescript  of  the  Exchequer.  For  the  repayment  of 
loans  contracted  by  the  King,  orders  for  payment  are  issued 
upon  the  sheriffs  yearly  rent  by  writs  of  '*  allocate  et  compu- 
tate."  The  accounting  party  must  appear  in  person,  and  is 
previously  sworn  *' de  Jideli  compoto  reddendo;''  although 
sometimes  an  account  is  accepted  "  per  fdeni  "  or  "per  verum 
dictum."  Occasionally,  by  royal  writ,  and  later  by  Treasury 
rescript  also,  the  presentation  of  accounts  by  a  clerk,  as 
attorney,  is  allowed.  The  final  acquittance  was  often  so 
liable  to  hitches,  that  the  accounting  parties  pay  sums  of 
several  hundred  marks  to  be  quit  of  the  responsibility  for 
themselves  and  their  setrientes.  Similarly  the  accounts 
are  presented  by  the  fee-farmers  and  bailiffs  of  the  towns,  the 
€scheators,  the  "customers,"  or  special  receivers  of  tolls, 
and  all  those  who  have  been  entrusted  by  the  King  with  a 
special  administration  (bailwyck).  Later,  the  travelling  judges 
have  also  to  render  accounts.  (2) 

(2)  As   to  the   proceedings   in   the  389.     The  chief  authority  is  the  Dia- 

Exchequer,  and  especially  as  to  the  logus,  i.  c.   G   (Madux,   ii.   373).     In 

order  iu  wliich  the  functionaries  sat  at  later  times  the  numerous  controls  were 

the  council  table,  see  Thomas,   Ex-  furtlier  increased ;  in  the  time  of  the 

chequer,  p.  1  e(  «eg.     The  payments  into  Stuarts   "a  letter  of  discretion"  was 

the    Exchequer    are    dealt    with     by  drawn,  in  which  the  treasurer  denoted 

Thomas,   Materials,   p.  5.     For  com-  the  special  fund  from  which  the  pay- 

parisons  of  the  coinage  arrangements  ment  is  to  be  made;    upon  this  the 

of  the  Anglo-Saxon  period,  see  Schmid,  parliamentary  allowance  or  disallow- 

Glossarium  s.v.  Geldreehnung.  ance  of  the  disbursements  was  based. 

As  to  the  disbursements  out  of  the  As  to  the  book-keeping,  see  Madox, 

Exchequer,  see  Madox,  i.  348-350,  362-  ii.  456  et  seq. ;  Hunter,  Introduction. 
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5.  The  Exchequer  court  days.  For  the  settlement  of  dis- 
puted and  legal  points  which  arise  at  the  presentation  of 
accounts,  the  higher  fanctionaries  of  the  Exchequer  assemble 
periodically  and  hold  sittings,  which  are  called  "  scaccaria," 
and  are  described  in  the  Dialogus  de  Scaccario,  ii.  c.  1,  as 
follows : — 

"  Prascedente  namque  hrevi  summonitioni&,  quod  Regias  aucto- 
ritatis  signahw  imagine,  convocantur  ad  locum  nominatum  qui 
iiecessarii  sunt.  Accedunt  autcm  quidam  ut  sedeant  et  judicent, 
quidam  ut  solvant  et  judicentur.  Sedent  et  jiidicant  ex  officio' 
vel  ex  principis  mandato  Barones,  quonim  sujwa  mcminimus. 
Solvunt  autem  et  judicantur  Vicecomites  et  alii  ijlnrcs  in  regno, 
quorum  quidam  voluntariis  ohlationihus  quidam  nccessariis  sola- 
tionihus  obnoxii  sunt  rei.^* 

The  individual  accounting  parties  are  summoned  thither 
with  the  warning,  "  Sicut  tc  ipsum  et  omnia  tua  diligis,"  and 
a  notice  of  the  separate  amounts  due,  "  annotatis  onmihus 
debitis  seriatim  cum  causis,''  and  with  the  concluding  clause, 
"  Et  hsec  omnia  tecum  habeas  in  denariis  taleis  et  brevibus  et 
quietantiis,  vel  capientur  de  firma  tua."  Those  who  failed 
to  appear  were  summoned  realiter  by  the  sheriff  or  the 
"huissier"  (usher  of  the  Exchequer),  fined  in  an  amercia- 
ment for  every  day  they  neglected  to  come,  and  in  case  of 
need  arrested,  and  their  whole  property  sequestrated  by  a 
wi'it  **  de  nomine  districtionis."  On  defalcations  being  detected, 
immediate  arrest  took  place.  Landed  proprietors  and  corpora- 
tions also,  claiming  a  franchise,  were  obliged  to  appear; every 
year  in  the  Exchequer,  when  the  sheriff  presented  accounts, 
and  to  give  account  themselves  as  to  the  returns,  out  of  which 
they  then  were  allowed  so  much  as  was  due  according  to  the 
terms  of  their  privileges.  Failure  to  appear  or  refusal  of 
account  incurred  sequestration.     When  the  King  had,  as  an 

pt.  i.    Aj  to  the  8o-cnllod  Rotulus,  5  Bcribed    in    detail    by    Tliomns,    Ex- 

Htophcn,  Bcc  Mndux,  ii.  402.      As  to  chtMHier,  p.  4!)-r)8.    Exiuni)le8  of  tho 

tlie  more  correct  date,    31   Hon.    I.,  proBoiiiution  of   accouiita    by    Bpeciiil 

Reevu's  HiHtory,  i.  21K,  iind  iho  Intro-  forniorHund  nimiiciul  oIlicialH  arc  ^ivcn 

duotion  to  thu  UoIuIuh  I'ijuu,  dc  anno  in    fj;roat  luiinbirM  l)y  Madox    (lor   cx- 

81  Hon.  I.  umplt!,    tho    control    ut'   tlio   cuinagu, 

The  jtretcntaUon  of  accotmta  i»  dc-  Madox,  ii.  132). 
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exceptional  case,  himself  received  an  account  in  person,  or  in 
camera  sua,  this  was  notified  by  writ  to  the  Treasury.  (2') 

The  administrative  principles  of  a  demesne  department 
with  such  full  powers,  naturally  produced  for  the  Exchequer 
important  legal  prerogatives,  and  were  the  source  of  the 
present  j^rivilecfia  Jisci  in  England.  The  decisions  of  the 
Exchequer  appear  as  the  oldest  form  of  an  administrative 
justice.  According  to  its  constitution,  the  Exchequer  is 
certainly  no  chief  court  of  law,  but  is  only  intended  "ad 
discernenda  jura  et  duhia  determinenda,  quas  frequenter  ex 
incidentibus  quasstionibus  oriuntur"  (Dial.,  i.  4).  But  the 
Norman  financial  system  is  inseparably  blended  with  all  the 
branches  of  public  and  private  law.  The  fixing  of  fines 
and  amerciaments,  the  decision  of  appeals  against  the  imposi- 
tion of  tallagia  and  other  imposts,  involved  a  jurisdiction 
extending  in  all  directions  over  the  prerogatives  of  sovereignty. 
All  privileges  of  the  lords  of  manorial  courts  and  towns,  all 
liberties  and  franchises,  in  the  sense  in  which  they  are  used 
to-day,  i.e.  all  royal  grants,  the  legal  validity  or  extent  of 
which  are  called  in  question,  are  here  decided.  In  every 
dispute  as  to  a  Crown  fee,  just  as  in  every  grant  and  in- 
heritance of  a  fee,  the  Exchequer  is  an  interested  party.  The 
debita  regis  have  first  to  be  satisfied,  in  every  administra- 
tion of  the  estate  of  a  deceased  person.  From  the  litigation 
in  ordinary  private  law  also  {"  commitnia  placita,"  in  contrast 
to  those  in  which  the  King  has  an  immediate  interest)  the 

(2")  The   Exchequer  court-days  in  estate,  if  he  has  died  intestate,  without 

their    characteristic    form,    according  the  Itave  of  the  Exchequer.     lu  case 

to  the  Dialogus  de  Scaccario  (Thomas,  the  solvency  of  the  estate  is  doubtful, 

and  Madox,  ii.),  have  also  a  certain  the  King  undertakes  its  sequestration, 

influence  upon  the  later  forms  of  pro-  calls  in  outstanding  claims  by  way  of 

cedure    in   the  central    courts.     The  administration,   and    satisfies   himself 

privilegm  fisci,  which  proceeded  from  first,  with  reservation,  however,  of  the 

the   practice   of  the   Exchequer,   had  burial  expenses.     Debtors  to  the  Ex- 

ptrmanent  results.      AVhere  any   one  chequer  are  also,  on  demand,  allowed 

was  at  once  a  debtor  of  a   King  and  a  "writ  of  aid"  against  their  debtors, 

of  a  private  individual,  the  "  debitum  that  by  getting  in  their  debts  promptly 

recjis"  must  be  paid  before  all  else.    A  they   may   be  enabled   to  satisfy   the 

debtor  of  the  King  cannot  dispose  by  oflicial  claims.   Herewith  are  connected 

will  of  his  personalty  to  the  prejudice  at  a   later   period   a   number   of  the 

of  the  King;  and  his  heirs  cannot  ob-  provisions  of  Magna  Charta. 
tain  the  administration  of  his  personal 

VOL.  I.  Q 
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fiscus  derived  an  interest,  from  the  fact  that  the  Exchequer 
assisted  a  debtor  to  ih.e  fiscus  against  third  parties,  to  put  him 
in  a  position  to  fulfil  his  obligations  towards  the  King.  Hence 
it  can  be  explained  how  the  Exchequer  in  meting  out  ad- 
ministrative justice  drew  also  common  civil  actions  before 
its  tribunal.  According  to  the  Leges  Eduardi,  civil  suits  were, 
indeed,  to  be  decided  by  a  judicium  parium ;  but  this  pro- 
vision was  formally  satisfied  by  the  Exchequer  choosing  its 
higher  officials  from  among  the  Crown  vassals,  "  harones 
scaccarii,''  in  whom  even  the  greatest  feudatory  was  com- 
pelled to  recognize  a  properly  constituted  court. 

III.  The  staff  of  the  Exchequer  is  divided  into  the  higher 
officials  and  the  clerks.  As  all  departments  of  the  central 
government  meet  together  in  finance,  so  all  the  great  officials 
of  the  State  had  a  seat  here,  in  person  or  by  representatives. 
The  personal  presidency  was  reserved  for  the  King  himself ; 
and  in  this  capacity  he  acted  for  centuries.  Where  a  Chief 
Justice,  "  capitalis  jiisticia,''  had  been  appointed  by  the  King, 
the  latter  is  represented  by  him.  Under  Henry  II.  this  chief 
judge  had  become  a  permanent  official ;  the  Dialogus  de 
Scaccario  accordingly  mentions  him  as  the  president,  and  the 
higher  judges  as  "barones  scaccarii,*'  as  important  officials,  but 
whose  appointments  were  revocable  :  "  Illic  enim  residet  Capi- 
talis Domini  Regis  Justicia,  primus  post  Itegem  in  regno  ratione 
fori,  et  majores  quique  de  regno,  qui  familiarin^  Regiis  secretis 
assistunt ;  ut  quod  fuerit  suh  tantonim  prsesentia  constitutum 
vel  terminatum,,  im'iolahili  jure  suhsistat.  Verum  quidam  ex 
officio,  quidam  ex  sola  jussione  principis  resident.  Ex  officii 
principaliter  residet  imo  et  prmsidet  primus  in  regno,  Capitalis 
scilicet  Justicia.  Huic  autem  assident  ex  sola  jussione  Principis, 
momcntanea  scilicet  et  mohili  auctoritate,  quidam,  qui  majores 
et  discretiores  videntur  in  regno,  sive  de.  clero  sint  sive  de  Curia. 
Assident  inquam  ad  discemenda  ju/ra  et  duhia  determinanda,  quae 
frequenter  ex  incidentihus  qusestionibus  oriuntur  "  (Dial.,  i.  4). 

In  order  to  understand  the  position  of  the  Barons  of  the 
Exchequer  we  must  remember  that  they  form  a  supreme 
court  Bet  over  the  great  farming  Vicecomites,  amongst  whom 
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are  often  to  be  found  the  first  men  of  the  realm,  bishops, 
grand  feudatories,  etc. ;  and  that  their  judgment  decided 
questions  of  law  even  against  prelates  and  Crown  vassals. 
It  was  natural,  therefore,  that  the  controlling  officials  in  the 
supreme  court  should  be  men  of  similar  position,  i.e.  persons 
with  the  necessary  rank  in  the  feudal  or  ecclesiastical  hier- 
archy. The  Barones  were  accordingly  those  among  the 
magnates  of  the  realm  who  were  the  most  skilled  in  business, 
and  who  stood  nearest  to  the  King.  The  highest  court  digni- 
taries have  a  place  of  honour  among  them ;  as  have  also  the 
Chancellor  and  the  Treasurer,  who  gradually  became  the 
principal  personages  among  the  Barons  of  the  Exchequer. 
All  these  higher  functionaries  bear  the  name  of  **  Sedendi  ad 
Scaccariam;"  the  latter  name,  "  Residentes  ad  Scaccarium," 
includes  also  the  under-officials. 

The  under-officials  are  difficult  to  classify,  for  in  the 
earliest  records  a  large  number  of  persons  are  comprised 
under  the  denotation  "  Clericus  Scaccarii ;  "  Madox  has,  how- 
ever, with  great  labour  ascertained  the  individual  classes,  and 
arranged  them  into  two  groups.  The  most  important  under- 
officials  in  the  account  department  are  :  the  Remembrancer 
as  keeper  of  the  register  and  despatcher  of  business,  the 
Ingrossator  Magni  Rotuli,  the  Constable  and  Marshal  as  repre- 
sentatives of  the  State  functionaries  of  the  same  name  in  the 
Exchequer,  the  Usher  (Huissier),  and  in  later  times  the 
Aiiditores  Compotum  as  revisers  of  accounts.  The  chief 
under-officials  of  the  receipt  department  are :  the  Clericus 
Brevium,  the  Chamberlains  as  keepers  of  the  chest,  the  Clerici 
Thesaurii,  the  Tellers  as  cashiers,  and  the  officials  appointed 
for  weighing  the  coins  and  applying  the  smelting  test.  (3) 

(3)  For  the  official  staff  of  the  Ex-  of  aristocratic  families.    (3)  The  Usher, 

chequer,  see  Madox,   i.  197;   for  the  ordoorkeeper,  entrusted  with  the  safety 

under-officials,  Madox,  ii.  263  et  seq.  of  the  buildings,  the  money-chest,  and 

To  the  imder-officials  of  the  account  the  registry ;    and  at  the  same  time 

department  belong  (1)   the   Remem-  dtung  duty  as  a  Huissier,  who  receives 

hr&ucer,  Rememorator,  registrar,  keeper  the  customary  fees  for  summoning  the 

of  the  register,  despatcher  of  business.  sheriffs    to   the    Exchequer    sittings. 

(2)  The  Ingrosser,  Ingrossator  Maffni  From  the  time  of  Henry  II.  it  was  an 

Botuli  Pipx ;  sometimes  two  function-  hereditary  office,  even  divisible   and 

aries  of  this   sort,  frequently  persons  descending  to  women.     The  one  en- 
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The  spirit  of  centralization  collected  together  in  the  Ex- 
chequer the  whole  of  the  State  finances.  The  other  exchequer 
offices  which  are  found  existing  are  of  secondary  importance, 
and  in  the  majority  of  cases  were  temporary  institutions.  For 
the  personal  disbursements  of  the  King  there  is  a  household 
treasury  with  special  clerici  and  a  Thesaurarius  camerse. 
Sometimes  secondary  and  local  exchequers  were  formed  for 
temporary  purposes,  as,  for  instance,  a  "  Scaccarium  redemp- 
tionis  "  and  a  *'  Scaccarium  "  at  Worcester.  A  more  important 
secondary  department  is  the  **  scaccarium  Judseorum"  under 
the  "  custodes  "  or  "justiciarii  Judasorum/'  having  jurisdiction 
over  all  affairs  relating  to  the  Jews,  and  comprising  numerous 
clerks  and  under-officials.  The  special  constitution  of  this 
procedure  and  the  attributive  justice  of  this  administrative 
body  is  so  characteristic,  that  the  condition  of  the  govern- 
ment under  King  John  cannot  be  described  more  appro- 
priately than  by  saying  that  the  whole  central  government 
had  adopted  the  character  of  the  Exchequer  of  Jews.  (4) 

feoffed  of  the  "  Serjeanty "  appointed  aries,  curators  of  the  chest,   are  ap- 

the  acting  Huissiers  for  this  office —  pointed  by  the  Grand  Chamberlain  and 

a  curious  custom  which  continued  into  the  Court   Chamberlain  of  the  King 

the  19th  century.     (4)  The  Constable,  as    their  representatives,    and    ought 

an    under-official    appointed    by    the  properly   to  be  kniglits ;   the  current 

Constable  of  England,  so  long  as  that  business     is     conducted     by    special 

office  existed  (Dial.,  i.  c.  5).     (5)  The  Clerici     Camerariorum  ;     (3)     Clerici 

Marshal,  an  under-official  provided  by  Thesnurarii,  treasurer's  clerks — among 

the  Marshal  of  England,  having  cer-  them    is     prominent     the    Clerk    of 

tain    functions  to   perform    connected  the  Polls,  bookkeeper  of  the  Magima 

with    the     presentation    of   accounts  Rotulus    de     lieeepta,    mentioned    in 

(foruliu   tnaresralcim),  and   with  the  Henry  III.;  (4)  The  Tellers,  the  real 

nght  to  take  arrested  persons  into  his  cashiers  or  pay-officials,  usually  four  or 

keeping  (Dial.,  i.  0.  5).     (G)  Auditores  more;    (5)  Tlie  Tesours  and  Fusours, 

ComjHittim   (Madox,  ii.  21>0,  291),  re-  under-officials  employed   in    weigliing 

vi.Hors- of  accounts,  mentioned  first  in  the  coins,  and  applying  the  smelting 

9  E<lw.  II.;    originally  this  business  test,     originally     hereditary     offices, 

wa*    conducto<l    by    clerks    appointed  Serjeantios  tinited  with  landed  estates, 

pro  hac  vice,  or  by  the  Itarons  them-  hereditary    and      divisible.      IJesides 

■elves    (Thomas,    Exoh.,     122,     12.H).  these,  goldsmiths  for  tho  testing  the 

(7)  Clerks  of  estrcatH,  wlio  were  also  m(*tal,   ossuyers,   and   other  assistant- 

of  later  origin,  for  tho  exaction  of  tho  officials  wero  engaged   at  salaries  as 

amerciamentM,  flnos,  etc.  they  wero  wanted. 

Tho  second  group  of  undor-officiala  (I)  Tho  Kxclicqner  of  Jows  is  do- 

bolonim    to    the    receipt    dtpartincnt,  scribed  by  Madox,  i.  221  et  »etj.      Its 

**Iiferptn  Scaecari"  i\\vi   "><'•,, ,;;,,;,im  exiHt(>nco  is  explainc^d  by  tho  origiiml 

inffritu"      (1)  Tho  Clerl                    %  absence  of  legal  rigiits   in  tiie  iIcwh, 

ciork  of  tho  writs;   (2) 'I  i'   ■       i     .  r-  whoso  position  may  be  eomi)ared  with 

UiiM,  A  higbor  oloM  of  undur-fuuotiuu-  that  uf  tho  Gorman  "  Kammer-Kneobt 
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des  Kaisers,"  and  who  were  not  merely 
subjected    to    unsparing   tallagia,    but 
wore  bled  in  every   way  at  pleasure, 
sometimes  under  the  name  of  "  protec- 
tion right,"  and  sometimes  of  a  "  right 
of  occupation."    This  view  of  the^«cu« 
is  unequivocally  declared  in  the  Leges 
Edwardi   Confessoris,  sec.  25 :    "  Ipsi 
Judsei  et  omnia  sua  regis  sunt.     Quod 
si  aliquis  detiiiuerit  iUos  vel  pecuniam 
eorum,  rex  reqairat  lauquam  suum  pro- 
prium,  si  vult  et  potest."     Since  they 
have    no    persona  standi    in   judicio, 
no   landed  property,  and  no  right  of 
inheritance,   and  their  legal  capacity 
depends  upon  the  royal  favour  alone, 
arbitrary  conditions  and  payments  are 
attached   to    their    legal    intercourse. 
First,  their  right  to  bring  actions  in 
their    contracts   with    Christians    was 
only  recognized  when  tlie  terms  of  the 
bond  were  to  bo  found  in  the  chtst  of 
the    Jewish   secretary   (chirographer). 
The   inheritance  of  tlieir  property  is 
only   allowed   on    payment    of    heavy 
flues.     For  example,   Henry   111.   de- 
mands six  thouhuud  marks  of  a  widow 
for  the  personal  estate  of  her  deceased 
husband.     The  causes  aud  pretexts  for 
th(j  imposition  of  amerciaments  are  of 
course  inniuuerable.     One  of  the  most 
common  was  for  marrying  without  the 
royal  consent.     At  times  all  Jews  were 
thrown  into  prison,  and  then  released 
on   payment  of  heavy   lines,   on   one 
occasion  of  sixty-six  thousand  marks  ; 
on    another  occasion   the  Jews    were 
pk'dgtd  to  the  Earl  of  Cornwall  for  a 
loan  of  five  thousand   marks.     Hence 
the  numerous  "  ransoms,"   "  composi- 
tions,"    "fines    for    protection,"    aud 
"licences"  in  the  Jewish  administra- 
tion.    In  return  for  great  sums,  they 
were    allowed     important     privileges. 
For  instance,  in  the  Charta  2  Joh.  : 
" «/  si  Christianus   hahuerit   quervlam 
ad  versus  Judctuin,  sit  judicata  per  pares 
Judxi.      Et   Judsei   non   intrabunt   in 


placitum  nisi  corant  Nobis"  etc.  In 
the  fifth  year  of  John's  reign  a  formal 
jury  was  formed  of  " /e</a/<^a  Christiani 
et  Jiidxi."  For  this  department,  under 
Richard  or  earlier,  a  separate  and 
secondary  exchequer  of  *'etutodea"  or 
"justiciarii  judxorum"  was  told  off, 
consisting  at  first  of  Christians  and 
Jews  together,  at  last  composed  for 
the  most  part  of  Christians,  appointed 
under  the  great  seal.  They  have  juris- 
diction in  all  matters  touching  Jewa, 
such  as  the  scrutiuy  of  the  accounts 
pr<-sented,  the  decision  of  actions  aris- 
ing out  of  Jewish  contracts,  and  dis- 
putes touching  their  landed  property, 
their  personalty,  taxation,  fines,  and 
forfeitures.  Under  thejustieiarii  stand 
the   chirogra/arii   aud    coffrarii   (who 

K reserve  in  chests  the  charters  aud 
onds  between  Christians  and  Jews), 
as  local  ofiicials,  appointed  in  places 
where  a  considerable  number  of  Jews 
dwell.  From  the  practice  of  this 
secondary  exchequer  a  special  Jewish 
finance  law  becomes  formed,  "Law, 
Assize,  or  Custom  of  J  udaism  ; " 
under  Richard  I.  the  judges  on  circuit 
have  instructions  given  them  as  to 
this  custom  {capitula  de  Judxis).  In 
the  short  period  from  50  Hen.  HI.  to 
2  Edw.  I.  (1205-1273)  the  Crown 
was  credited  with  £420,000  ^  de  ex. 
itibut  Judaismi"  (Coke,  lust  iL  89). 
The  whole  institution  comes  at  lant  to 
a  sudden  end  through  the  expulsion 
of  all  Jews  from  England  (19  Edw.  I.); 
in  consequence  of  which  act  they  re- 
mained for  3(34  years  entirely  banished 
from  the  country.  The  number  of  the 
expelled  Jews  was  15,060  (D*  Blessier 
Tovey,  Anglica  Judaica,  Oxford,  1738; 
J.  M.  Jost,  Gesch.  der  Israeliten,  Ber- 
lin, 1820-28,  vol.  vii.  pp.  102-171).  As 
to  the  other  secondary  exchequers,  and 
provisional  payments  in  other  places, 
see  Madox,  1.  262-271. 
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CHAPTEE  XV. 

V.  ^5e  laise  anlJ  iBecap  of  ti)£  iiorman  OTfjurcTj  ^upremacp. 

This  fifth  and  last  division  of  the  sovereign  power  took  a 
different  course  in  the  Norman  period.  In  the  same  degree  in 
which  the  temporal  government  became  consolidated  under 
an  absolute  monarchy,  the  Church  advanced  in  the  direction 
of  a  Romanizing  centralization,  which  confronted  the  power 
(  f  the  Crown  by  the  equally  strong  power  of  the  Pope.  In 
the  middle  of  the  period  this  made  a  breach  in  the  system  of 
absolutism. 

William  the  Conqueror  had  not  under-estimated  the  influence 
of  the  Church.  He  had  found  her  an  influcutirJ  i)ower  under 
Eadward  the  Confessor,  and  in  possession  of  about  a  third  of 
the  revenues  of  the  soil.  With  her  support  the  new  throne 
was  won,  the  sanction  of  the  Pope  was  the  sole  indisputable 
title  to  it,  and  the  lower  clergy  were  the  class  upon  which 
the  obedience  or  the  opposition  of  the  masses  in  a  great 
measure  depended.  The  feudal  and  ecclesiastical  States  were 
obliged  to  form  an  alliance  with  one  another  to  attain  their 
culminating  point.  The  Conqueror  recognized  this  relation 
in  a  number  of  concessions. 

England  adopted  the  Eoman  Liturgy,  and  submitted  to  the 
ritualistic  precepts  of  the  Papal  Chair.  The  assurance  of 
liberal  and  punctually  collected  Peter's  pence  was  very  welcome 
to  the  Curia.  The  celibacy  enjoined  upon  the  clergy  still  met 
with  a  passivo  resistance,  which  was  only  gradually  overcome 
after  the  time  of  Henry  I. 
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The  liberal  endowment  of  the  Church  in  its  archbishoprics, 
bishoprics,  chapters,  monasteries,  and  other  foundations,  is 
not  only  maintained,  but  extended  by  many  new  gifts  and 
ecclesiastical  foundations.  The  monasteries  especially  increase 
under  Henry  I.,  Stephen,  and  Henry  II.,  in  such  a  manner 
that  their  number  is  computed  in  the  "  Notitia  Monastica  " 
at  three  hundred.  At  the  close  of  the  period  the  Church  is 
said  to  have  been  in  possession  of  about  the  half  of  the  soil 
of  the  country,  but  this  probably  means  only  the  half  of  the 
ground  rent  of  the  greater  estates. 

The  ecclesiastical  jurisdiction  over  clerical  persons  and 
matters  is  recognized  in  all  its  ancient  txtent,  and  also  is 
from  this  time  forth  separated  externally  from  the  temporal 
courts.  The  Anglo-Saxon  union  of  bishop  and  ealdorman 
for  the  purpose  of  holding  common  court  days  for  clerics  and 
laymen  was  in  the  highest  degree  antagonistic  to  the  spirit  of 
the  Eoman  ecclesiastical  government.  The  Earl  had  now 
retired  from  the  position  of  president  of  the  county  court :  the 
co-operation  of  bishop  and  Shir-gerefa  was  all  the  less  likely 
to  be  acceptable  to  both  parties.  The  internal  contrast 
between  the  spirit  of  the  popular  court  and  that  of  the  eccle- 
siastical district  court  had  made  itself  more  and  more  felt, 
and  the  desired  separation  of  Church  and  State  was  in  this 
point  conceded.  This  step,  so  characteristic  of  the  legislative 
power  of  the  time,  is  taken  towards  the  end  of  the  Conqueror's 
reign  by  means  of  a  writ  addressed  to  the  Vicecomites  (Char- 
ters, p.  85),  but  with  the  assurance  that  it  is  taken  "  connnuni 
concilio  et  concilio  Archiepiscoporum  et  Episcoporum  et  Abbatum, 
et  omnium  principum  regni."  Sec.  2:  "  Propter ea  mando  et 
regia  auftoritate  pnecipio,  ut  nullus  episcopns  vel  archidiaconus 
de  legibus  episcopalibus  ampUus  in  hundret  placita  teneant,  nee 
causam  qiias  ad  regimen  animariim  pertinet,  ad  judieium  secii- 
Uirium  hominum  adducant,  sed  quieunque  secundum  episcopales^ 
leges  de  quactmque  causa  vel  culpa  interpellatus  fuerit,  ad  locum\^ 
quem  ad  hoc  episcopus  elegerit  vel  nominaverit  veniat,  ibique  de 
causa  vel  culpa  sua  respondeat,  et  non  secundum  hundret,  sed 
secundum  canones  et  episcopales  leges  rectum  Deo  et  episcopo  sua 
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faciat.  {Judicium  vero  in  jiullo  loco  portetur,  nisi  in  episcopali 
sede,  aut  iji  illo  loco  quern  ad  hoc  episcopus  constituent. y  The 
summoning  of  the  parties  before  the  now  independent  eccle- 
siastical courts  took  place  under  threat  of  excommunication  ; 
"  et  si  opusfuerit  ad  Iwc  vindicandum,  fortitudo  et  justitia  regis 
vel  vicecomitis  adhibeatur."  Futhermore,  the  Vicecomites  and 
royal  bailiffs  are  forbidden  to  interfere  with  the  course  of 
business  in  these  courts.  Upon  this  separation  the  "  Curias 
Christianitatis "  take  with  them  the  consideration  of  such 
secular  matters  as  had,  chiefly  for  external  reasons,  been  left 
to  the  spiritual  authorities,  when  both  were  formerly  united. 

The  "Leges  episcopales  "  here  form  a  contrast  to  the  "Leges 
Eduardi,'"  embracing  as  they  do  all  that  was  formerly  decided 
according  to  the  rights  and  customs  of  the  clergy.  In  the 
now  independent  ecclesiastical  courts,  the  applicability  of  the 
jus  canonicum,  of  the  Decretals,  and  of  the  resolutions  of 
the  Concilia,  is,  with  very  few  exceptions,  regarded  as  a  matter 
of  course.  Thus  there  arose  a  jurisdiction  over  matrimonial 
matters,  wills,  and  indirectly  over  questions  of  legitimacy  and 
the  inheritance  of  personalty,  over  verbal  contracts,  tithes, 
church  dues,  and  church  sees,  which  was  independent  of  the 
temporal  power;  a  penal  juris-^'ction  for  the  maintenance 
of  orthodox  doctrine  and  Church  discipline,  and  for  the 
punishment  of  bigamy,  incest,  fornication,  and  other  offences 
against  morals ;  and  a  more  and  more  sharply  defined 
magisterial  authority  over  the  whole  of  the  clergy.  To  this 
was  added  an  appeal  from  the  ecclesiastical  decision  to  Home, 
and  to  the  practice  of  the  papal  legates,  and  thus  was  formed 
an  almost  Bovereigu  power  within  the  political  state.* 

•  Tho  Boparation  of  tho  ecolesiasticftl  sopnration  of  tho  spiritual  jurisdiction 

jurisdiction   into  Hoparato  courts  took  is  quito  clear.     Tho  word  "hundrot" 

pliKO  at  a  tinio  of  oxtronic  tension,  in  designates  tho  secular  place  of  Justice, 

which  the  imporial  proclmnation  of  tho  in  which  also  tho  county  courts  woro 

Norman  military  fuudal  law  utill  mot  hold.     The  indenendonoo  of  tho  Curia 

with  retiatanco.     Honco  it  is  easy  to  Chrintidiiitittiii,   tiowovor,    did  not  cx- 

undentand  that  tlio  Coniiueror  resolved  elude  the  obligution  of  the  clergy  to  do 

upon  •  ooncession,  wliicli  siitislied  tho  suit    of    court   (mr/a    rcijis)    in    their 

moHt  wjgont  dnmanils  of  liis  HU|HTior  capacity  as  Crown  vassals.     What  tho 

cl«  rK'v.and  sliortly  afterwHrds  rtinderod  Leges  ileu.  I.,  sec.  '2,  contain  on  tiiis 

iH>MHili|i'  till!  act  of  honiagoat  ISulishury.  point  was  tho  established  law  of  feudal 

L'he  ooatvuts  of  the  decree  m  to  the  oustotu. 
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The  Conqueror  plainly  recognized  the  possibility  of  this 
consequence,  and  endeavoured  to  avert  it  by  the  following 
checks  drawn  from  both  the  old  constitution  and  the  new. 

I.  The  ancient  rights  of  the  Anglo-Saxon  State  over  the 
Church  were  retained,  especially  the  royal  ratification  of  the 
resolutions  of  the  Councils.  In  the  year  1108  we  still  find  the 
canones  of  the  Ecclesiastical  Council  in  London  adopted  "in 
the  presence  of  the  King,  with  the  consent  of  his  men."  In 
the  year  1127  Henry  gives  his  consent  to  all  the  resolutions 
passed  in  an  ecclesiastical  Council,  and  ratifies  the  same 
by  his  royal  power  and  authority  (Stubbs,  i.  374).  £y 
virtue  of  the  King's  right  of  making  decrees,  the  clergy  are 
forbidden  to  leave  the  kingdom  without  royal  licence,  to 
recognize  a  Pope  without  royal  direction,  to  publish  circular 
letters  from  Kome  before  they  have  been  seen  and  approved 
by  the  King,  or  topronounce  sentenqei  of  excommunication 
upon  a  royal  vassal  without  the  King's  permission.  In  like 
manner  tlie  riglit  of  appointing  bishops  or  abbots  was  pre- 
served according  to  old  custom.  These  appointments  are  now 
made  on  high  court  days,  after  hearing  the  spiritual  and 
temporal  magnates.  Very  frequently  a  royal  chaplain,  in 
any  case  a  man  in  whom.^Jie  King  had  personal  confidence, 
was  appointed  bishop.  To  these  old  conditions  the  Conqueror 
added  a  new  and  comprehensive  arrangement. 

II.  The  great  landed  possessions  of  the  clergy  are  con- 
sidered, according  to  T-ic  system  of  the  feudal  suzerainty 
over  the  whole  land,  as  granted  to  be  held  under  the  same 
laws  of  tenure  as  the  baronies  and  knights'  fees ;  that  is, 
with  the  full  burden  of  the  feudal  services,  suit  of  court, 
and  feudal  dues.  This  theory  was  applied  to  the  estates  of 
about  one  hundred  and  fifty  bishoprics,  chapters,  abbeys,  and 
greater  parishes ;  but  not  to  the  glebe-lands,  tithes,  offerings, 
and  fees  of  the  ordinary  parishes.  Thus  was  solved  an  old 
problem  of  the  Anglo-Saxon  mihtary  organization.  The 
bringing  of  the  rich  ecclesiastical  estates,  with  their  thousands 
of  interests,  into  the  feudal  register  of  the  realm  was  a  step  of 
great  significance,  and  it  was  the  more  popular  because  the 
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gi'eat  bishoprics  and  monasteries  were  thus  compelled  to 
adopt  subinfeudation,  by  which  means  many  old  landed 
interests  of  Saxon  Thanes  were  preserved,  and  many  new 
ones  created.  The  interest  of  the  temporal  lords  urgently 
demanded  this  equalization.  The  Church  had  not  hitherto 
been  able  to  claim  more  than  an  equality  with  the  highly 
privileged  landowners.  The  administration  endeavoured  here 
to  enforce  the  new  order  of  things  with  certain  indulgence. 
A  number  of  monasterial  estates  retained  their  customary 
immunity  as  "tenures  of  frankalmoign."  A  portion  of  the 
feudal  services  remained  in  arrears,  and  was  excused.  For 
a  long  time  in  the  Exchequer  accounts  the  scutages  of  the 
prelates  were  divided  into  two  classes — into  those  "  quse 
recognoscunt,"  and  "  qme  non  recognoscunt,"  the  last  named 
remaining  in  abeyance.  In  ordinary  practice  no  persdnal 
military  service  was  required  of  the  spiritual  lords  ;  in  their 
case  a  remission  of  feudal  service  for  money  payment  was 
first  allowed.  An  indulgent  spirit  towards  the  clergy  is 
also  visible  in  the  matter  of  aids,  amerciaments,  and  se- 
questrations.** 

III.  In  the  same  way,  all  the  other  sovereign  rights  are  also 
enforced  against  the  clergy.  The  military  summons  is 
issued  to  aU  ecclesiastical  vassals  in  the  usual  form  ;  generally, 
therefore,  through  the  Vicecomes,  and  with  like  effect.  The 
Exchequer  accounts  show  that  even  bishops  and  abbots  were 
fined   on  this   ground,  and  had  their   estates   sequestrated. 

••  According  to  the  later  invcstiKii-  under  William   Rufiis   the    notorioua 

tions  of   Freenmn    and    Stubbs,    this  Fliimbard  n|)i)lioil  nil  tlic  cousequonces 

applicatinn  of  the  Norinun  feudal  sys-  of  the  feudal  law  to  the  ecclosiastical 

tiin  to  the  landed  OMtutcH  of  the  Church  estates  also.     The  i)raetiee  of  the  Ex- 

ccrtainly  did  not  lake  j)lnoe  instantly  :  chequer,  the  Constitutions  of  Claren- 

for  tlio  theory  of  the  forftitun-  of  their  don,  and  the   fully  dcvelojxid   theory 

landed  i)ro|H!rty,  by  "reb«ds,"  and  of  of  tiio  Knglish  feudal  law,  us  it  is  laid 

the   " rudrniption "   of  posse.^sions  on  down  in  the  lepil  work  of   (iliinvill, 

tiio  part  of  tiie  rest  of  the  landowners,  show    the   applieatinn    of    tlio    feudal 

watt  inapplicable  to  the  landed  estates  system  as  a  coinpleletl  fact  (Stul)l)s,  i. 

of  eccleniastical  (U)r|Kirali()ns.  lint  sinco  2ilH,  2'J'.),  iii.  lif)?,  and  other  passajj;es). 

tho  titvat  act  of  honuijjo  at  Salisbury,  Connectetl  therewith  is  the  energetic 

the  universal  obligation   to  fealty,  to  retention    of    the    investiture  of    tlio 

feudal    wrvieeM,    and   to    feudal    pay-  greater  estates  of  the  clergy,  which  lay 

inents  was  derived  fmni  the  legal  act  us  much  in  tho  interest  of  tlut  Crown 

of  inveatituru  and    tlie   feudal   oath  ;  as  in  that  of  the  temporal  vassals. 
iiutiiuruuii  indicatiuuH  bear  wituesu  that 
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Under  Henry  III.  there  occur  even  summonses  to  the  clergy 
to  do  personal  service  in  the  army. 

To  the  judicial  power  both  higher  and  lower  clergy  are  so 
far  subjected,  that  they  have  to  do  suit  of  court  {secta  regis) 
both  in  the  county  court  and  in  those  court  commissions 
which  were  immediately  formed  by  the  King.  It  was  only 
a  more  indulgent  practice  which,  permitting  them  to  be 
represented  in  the  county  assembly,  limited  the  compul- 
sion to  find  the  verdict  in  person  to  the  curUi  regis;  and 
here  also  no  participation  in  passing  a  death  sentence  was 
demanded  from  the  prelates.  In  their  character  of  vassals 
of  the  Crown,  they  remain  passively  subject  to  the  royal 
court;  "I  do  not  condemn  a  cleric  and  a  servant  of  the 
Lord,  but  my  Earl  whom  I  have  placed  over  my  realm," 
said  William  I.,  when  he  personally  arrested  his  brother, 
Bishop  Odo. 

The  clergy  with  their  tenants  are  subject  to  the  police 
control,  as  a  consequence  of  the  temporal  judicial  supremacy ; 
the  Exchequer  accounts  show  us  that  all  the  new  police  laws 
and  the  practice  of  amerciaments  were  enforced,  even  against 
the  highest  clergy. 

In  Hke  manner  the  Norman  exchequer  accounts  show  that 
the  financial  supremacy  of  the  King  is  also  exercised  against 
the  clergy.  Money  claims  of  the  King  upon  a  dericiis  were 
first  exacted  from  the  fief  by  distraint ;  failing  this,  an  order 
was  issued  to  the  bishop  to  seize  the  henejicium  of  the 
cleric,  "otherwise  the  King  will  come  upon  the  bishop's 
barony."  All  feudal  incidental  payments,  "  relevia,"  "  aiuilia," 
"  scutagia,"  are  extended  to  the  Church.  For  the  revenues 
derived  from  wardship  and  marriage,  which  are  here  absent, 
the  King  compensates  himself  by  withholding  the  temporalities 
of  the  bishop's  see,  which  under  "William  Eufus  sometimes 
remained  vacant  for  five  years.  As  a  matter  of  course,  the 
old  common  bm-den  of  the  trinoda  necessitas,  which  since 
Henry  II.  receives  a  new  importance  owing  to  the  revival  of 
the  militia  system,  is  also  incumbent  upon  the  clergy. 

According  to  the  Conqueror's  calculation,  the  maintenance 
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of  the  royal  authority  thus  appeared  secured,  even  after  the 
concession  of  a  separate  ecclesiastical  jurisdiction ;  and  the 
first^three  kings  of  the  Norman  period^remained  upon  this 
basis  virfiially  masters  of  the  Church.  The  dispute  about 
investiture  under  Henry  I.  ended  in  a  compromise,  by  which 
the  King  renounced  the  enfeoffment  with  ring  and  sword,  but 
reserved  to  himself  the  full  feudal  suzerainty. 

The  usurpation  of  the  throne  by  Stephen,  however,  caused 
a  severe  shock  to  the  royal  authority.  The  exclusiveness  of 
the  episcopal  jurisdiction  was  declared  in  an  oath  extorted 
from  the  King ;  the  interference  of  the  papal  legates  and  the 
appeals  to  Eome  increased  to  such  a  degree,  that  Stephen's 
successor  found  before  him  the  difficult  task  of  establishing 
afresh  the  old  order  of  things. 

A  century  after  the  Conquest,  under  Henry  II.,  the  Church 
and  State  had  arrived  at  a  turning-point  in  their  mutual  re- 
lations, and  the  position  of  the  Church  had  now  become  much 
more  favourable  and  popular  than  it  had  been  at  the  com- 
mencement of  the  Norman  period.  What  the  Church  had 
lost,  by  its  subjection  to  the  feudal  State,  had  been  retrieved 
upon  the  ground  of  moral  influence  ;  for  to  its  other  callings 
a  new  one  had  now  been  added.  In  the  dissensions  of 
nationalities  it  had  become  the  natural  mediator,  the  nearest 
protectress  of  the  oppressed  Saxon  element,  the  sole  power 
whom  the  Norman  kings  at  their  court  days  were  at  times 
obliged  to  meet  on  the  footing  of  negotiation.  Even  though 
the  high  prelates  had  become  Norman,  yet  the  great  mass  of 
the  clergy  still  belonged  to  the  Saxon  population.  Saxon 
**  clerks  "  were  the  chief  staff  of  the  Norman  administration, 
necessary  interpreters  to  the  French-speaking  lords,  and  not 
uninfluential  intercessors  for  the  mass  of  the  oppressed 
classes.  The  corporate  spirit  of  the  clergy  had  advanced  far 
enough  to  uphold,  amidst  the  discord  of  nationalities,  the 
unity  of  the  Church,  which  on  that  very  account  could  not  be 
subject  to  the  haughty  class  of  nobility.  And  under  these 
circumstanceB  it  was  very  significant  that  Henry  II.  himself 
appointed  a  man  like  Thomas  Bucket  to  the  archbishop's  sec  ; 
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one  who  by  birth  belonged  neither  to  the  Norman  nationality 
nor  to  the  privileged  class.*** 

Under  such  altered  circumstances  Henry  11.  saw  himself 
involved  in  a  critical  struggle  with  the  ecclesiastical  power,  in 
which  he  was  in  the  end  unable  to  recover  full  political  power 
over  the  Church.  With  her  separate  administration  {juris- 
dictio)  she  everywhere  opposed  the  temporal  jurisdiction.  The 
maxim  of  separation  of  Church  and  State  had  led  to  this, 
that  the  lower  clergy  for  three  generations  found  their  law 
and  discipline  entirely  in  the  canon  law,  their  ideal  in  com- 
plete severance  from  the  laity ;  and  that  a  very  influential 
party  among  the  clergy,  especially  in  the  monkish  orders, 
stood  resolutely  on  the  side  of  Rome.  The  Church  was  free 
from  the  fiscal  odium  of  the  secular  administration  ;  she  had 
the  popularity  which  surrounds  all  forces  that  resist  an 
absolute  government.  Henry  II.  did  not  dare,  under  these 
circumstances,  to  carry  out  the  re-establishment  of  the  royal 
prerogatives  without  summoning  to  his  aid  the  most  powerful 
and  influential  persons  among  the  laity.  He  summons 
accordingly    (1164)  in    the   formal   manner   of  a   '*  cour  de 

***  For  a    time  the  ecclesiastical  Bpirit  of  the  clergy  (increased  by  the 

influeuce    was    diminislieJ   owing    to  gradually  enforced  celibacy)  appear  in 

the  fact  that  the  muks  of  the  clergy  the  Anglo-Norman   Churcli  with   un- 

had  become  internally  disunited.  Since  mistakable    plainness.      But    on    the 

the  year  1070  the  Conqueror  had  tilled  other  side  is  visible  in  the  first  century 

with   Norman  clerics  the  two  Arch-  of   this    i>eriod    the    strong   personal 

bishoprics  of  Canterbury  and  York,  and  influence  of  the  King  over  his  prelates, 

then  by  degrees  the  bishoprics  and  the  who  have  been  for  the  most  part  court 

most    important    abbeys    also.      The  chaplains  and  royal  secretaries.    "  The 

curious  state  of  things  arose  that  the  cohesion   of  the  Church  was  for  ages 

higiier  clergy  were  not  able  to  sjHiak  to  the  substitute  for  the  cohesion  which 

their  flocks   so  as  to  be   understood.  the  divided  nation  was  unable  other- 

Tlie  dislike  of  the  Saxon  jwpulatiou  to  wise  to  realize It  was  to  an  ex- 

a  foreign  tongue  and  foreign  customs  traordinary  degree  a  national  church, 

was  now  extended  to  the  dignitaries  of  national   in  its  comprehensiveness  as 

the   Church.      Among  the   numerous  well  as  in  its  exclusiveness.  .  .  .     The 

successful  upstarts  of  the  times  were  to  use  of  the  native  tongue  in  prayers  and 

be  found  many  adventurers  belonging  sermons  is  continuous ;  the  observance 

to  the  clerical  profession.    The  majority  of  native  festivals  also,  and  the  rever- 

of  the  important  ecclesiastical  dignities  ence  paid  to  native  saints.     The  eccle- 

were,     however,    so    far    as    can    be  siastical  and  the  national  spirit  thua 

ascertained,  filled  by  worthy  piersons.  growing   into   one    another    supplied 

Daily    labour    in    the     ecclesiastical  something  at  least  of  that  strong  paa- 

calliug,  the  feeling  of  solidarity  against  sive  power  which  the  Norman  despotism 

the  arrogance  and  violence  of  the  mili-  was  unable  to  break  "  (Stubbs,  Const, 

tary  vassals,  and  the  powerful  corporate  Hist.,  i,  245). 
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haronie  "  the  greater  Crown  vassals  and  prelates,  collectively 
and  separately,  to  attend  the  extraordinary  assizes  of  Claren- 
don and  Northampton.  At  the  opening  of  the  first-named 
assembly,  in  January,  1164,  sixteen  articles  were  presented 
and  carried,  which  concern  the  ancient  powers  of  the  eccle- 
siastical supremacy.  The  chief  article  (No.  XI.)  is  as 
follows  : — 

"  Archiepiscopi,  episcopi,  et  universse  personas  regni,  qui  de 
rege  tenent  in  capite  habeant  possessiones  snas  de  rege,  sicut 
haroniam ;  et  inde  respondeant  justiciariis  et  ministris  regis  et 
sequantur  et  faciant  omnes  consuetudines  regias,  et  sicut  cseteri 
harones  dehent  interesse  judiciis  curias  domini  regis,  cum  haroni- 
bus,  usque  preveniatur  in  judicio  ad  diminutionem  meinbrorum 
vel  mortem." 

By  this  (1)  the  subjection  to  the  feudal  jurisdiction  and  to 
all  feudal  burdens  was  declared  anew  ;  and  with  it  also  the 
temporal  penal  jurisdiction  over  the  persons  of  the  clergy  was 
recognized  in  principle.  Where  clerical  offenders  are  ex- 
amined in  an  ecclesiastical  court  a  secular  judicial  official  is  to 
be  present,  and  the  convicted  offender  is  not  to  be  further 
protected  by  the  Church.  Feudal  vassals  of  the  King  shall  be 
outlawed  only  after  previous  trial,  and  with  approval  of  the 
royal  court. 

(2)  The  highest  appellate  jurisdiction  of  the  King  upon 
English  soil  was  retained,  and  the  parties  are  forbidden 
"  uUerius  procedere  "  (that  is,  to  appeal  to  the  Papal  Chair) 
without  special  leave  (Art.  VIII.) :  **  De  appellationibus,  si 
emerserint,  ab  archidiacono  debent  procedere  ad  cjmcopum,  et  ab 
episcopo  ad  archiepiscopum.  Et  si  archicjnscopus  defecerit  in 
justicia  exhibenda,  ad  dominum  regem  perveniendum  eatpostremo, 
ut  precepto  ipsius  in  curia  archiepiscojn  controversia  terminetur, 
ita  quod  non  debet  ultcrius  procedere  absque  assensu  domini 
regis." 

8.  The  royal  rights  of  appointing  to  vacant  bishoprics  and 
abbeys  wore  especially  and  formally  recognized.  The 
revenues  of  the  vacant  sees  fall  to  the  royal  Treasury,  until 
the  time   for  the  new  election  has  arrived.     The  formal 
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election  takes  place  in  the  King's  chapel,  and  with  his  cpnsent, 
and  there,  before  being  consecrated,  the  "electus"'  must  take  the 
oath  of  allegiance  to  the  King  as  his  feudal  lord  in  respect  of 
his  temporal  fees,  with  reservation  of  his  ecclesiastical  rank. 

These  and  other  principles  were  compiled  from  precedents, 
and  were,  as  "  ancient  customary  law,"  so  indisputable,  that 
the  bishops,  as  well  as  the  secular  vassals  of  the  Crown, 
recognized  them  without  hesitation.  Thomas  Becket  knew 
these  principles,  and  had  applied  them  for  several  years  when 
he  was  chancellor;  and  accordingly,  after  some  resistance, 
found  himself  compelled  to  make  an  unwilling  concession, 
and  to  promise  to  keep  these  articles  "legitime"  and  "bona 
fide"  When,  however,  by  means  of  the  clause  "  salvo  jure 
ecclesise"  and  under  the  authority  of  the  Pope,  he  continued 
his  resistance,  the  King  formed  a  decisive  precedent  by  ob- 
taining from  a  well-attended  court  of  spiritual  and  temporal 
vassals  of  the  Crown,  on  the  17th  of  October,  11G4,  the  con- 
demnation of  the  primate  in  misericordia  regis,  which  was 
then  in  the  customary  manner  reduced  by  the  King  to  an 
amerciament  of  £500.  But  the  hard-earned  victory  was  lost 
again  owing  to  the  passionate  and  intriguing  conduct  of  the 
King,  the  violent  issue  of  the  dispute,  and  the  martyrdom  of 
Becket.  At  the  final  conclusion  of  peace,  great  points  were 
yielded  to  the  Church,  especially  the  appeals  to  the  Pope. 
By  later  articles  the  principal  point  was  conceded  to  the  Pope's 
legate,  viz.  that  for  the  future  no  cleric  should  be  summoned 
to  answer  for  a  crime  before  a  temporal  judge,  except  on 
account  of  a  secular  fee,  or  of  an  offence  against  the  hunting 
laws.  The  other  points  of  unpleasantness  to  the  clergy  were 
also  for  the  most  part  omitted.  In  its  further  development 
the  concession  of  a  separate  judicial  jurisdiction  led  to  the 
privilege  of  milder  punishment,  under  the  term  of  "  benefit 
of  clergy." 

Under  King  John  the  Curia  advanced  still  further,  and  in 
the  course  of  a  dispute  between  the  King  and  the  Chapter  of 
Canterbury,  succeeded  even  in  procuring  the  appointment  of 
the  primate  under  papal  authority,  and,  in  the  further  course 
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of  the  dispute,  the  free  canonical  election  of  the  bishops,  as 
■well  as  the  feudal  suzerainty  over  the  English  Crown. 

Thus  the  relationship  to  the  Church  became  the  one  weak 
point  in  the  system  of  Absolutism.  Towards  the  close  of  this 
period  the  old  relations  between  the  higher  clergy  and  the 
Crown  become  changed.  Whereas  formerly  the  King  was 
sure  of  seeing  in  the  bishops'  sees  only  prelates  who  were 
known  and  personally  subservient  to  him,  from  this  time 
onward  the  ecclesiastical  corporate  spirit  designates  the 
dignitaries  of  the  Church  by  canonical  appointment.  The 
chai'ter  of  15th  of  January,  1214  (Stubbs'  Charters,  288), 
touching  the  freedom  of  ecclesiastical  elections,  has  especial 
influence  on  later  centuries.  It  was  this  "  Charter  of  Liberty," 
afterwards  confirmed  by  25  Edward  I.  stat.  6,  sec.  2,  which 
considerably  altered  the  character  of  the  English  episcopal 
bench  up  to  the  close  of  the  Middle  Ages.  Under  Henry  III. 
the  papal  power  had  reached  the  zenith  of  its  might  in 
England,  and  this,  in  consequence  of  the  realm  being  overrun 
by  foreign  clergy,  led  to  a  reaction  on  the  part  of  the  land- 
owning gentry  as  patrons  of  the  churches.  The  influence  of 
the  King  is  now  confined  to  withholding  the  temporalities 
during  the  time  a  see  is  vacant,  and  to  the  moral  influence  of 
the  feudal  oath  of  fealty ;  through  which,  by  the  withholding 
of  the  temporalities,  a  renunciation  could  be  compelled  "  of 
all  the  clauses  of  the  Papal  Bull,  which  were  opposed  to  the 
royal  prerogative,  and  the  law  of  the  land."  The  breach  in 
the  absolute  royal  power  which  was  here  made  could  not  be 
healed  in  the  course  of  the  Middle  Ages.  It  was  the  first 
opening,  by  means  of  which  Magna  Charta  introduced  the 
beginnings  of  parliamentary  privileges. 

Note  to  Chapteb  XV. — The  oourto  jurisdiction,  tho    rotor's    jwnco,  and     | 

which  tho  oocletiaatical  diHputoH  tiM)k  tlio  inodoruto  iiicMdcaiion  of  cclibiicy. 

in  tlio  Norman  period  forniH  thu  Htiui-  Willinni  liml  iiIho  no  ohjootions  to  tho   • 

dardforoBtimatingthoinhrrt'nt.Htn-iiKtli  d(H'triiio    of    tninauliHiimtiiUion.      On   ^ 

of  tho   aiNioIute   tnomircliy,  iiikI  niiiHt  tin*     other    hand,     ho     rcjcciH     with 

for    this   purpoM    bo  act    forth  con-  proud    roHoliitonouH    tiio    d(>iniind    of 

nwl<'dly.  (Jrt'Kory  VII.  for  ti  HU/.crainty,  and  tlio 

(Jn<li-r   WiUinm   I.    tho   oonceuions  takinj^of  thiwiatli  of  alio^ianro,  asHorts 

ooooem  mortdy  tlio  immmliutfl  wialioHof  hiH  Huproujacy  ovor  thu  Ciuirch  in  all 
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the  due  exercise  of  it  by  rcBervinj^  to 
himeelf  the  ■placet  to  the  publication 
of  all  circular  letters  from  Rome,  and 
by  reservinfj  his  consent  to  all  Couuciln, 
all  canones,  and  to  the  excommunica- 
tion of  any  royal  vassal  (Eadmer,  Hist., 
p.  «,  Wilkins,  Concilia,  i.  rJ9). 

William  II.  misuses  his  fiscal  rights 
iiyjainst  the  Church,  as  in  other  direc- 
tions ;  leaves,  amonp  other  things,  the 
Archbishopric  of  Canterbury  vacant' 
for  nearly  live  years ;  and  is  soon 
involved  in  a  quarrel  with  Archbishop 
Anselm  as  to  tlie  takinp  of  the  oiith  of 
fealty,  in  which  temporal  and  s])iritual 
vassals  take  tlie  King's  part.  A 
Council  of  the  year  101)7  resolves  that 
"the  archbishop  has  to  leave  the  realm 
within  eleven  days." 

Henry  I.,  who  by  a  cunning  usurpa- 
tion of  the  throne  had  anticipated  his 
elder  brothtr  Robert,  was  dejjendent 
upon  the  supi^rt  of  the  clergy,  and 
acctrdingly  recalls  the  archbishop, 
Anselm,  who  again  refuses  the  oath  of 
fealty.  After  a  long  dispute  Henry  I. 
declares  in  a  Council  of  the  year  1107, 
uiK)n  his  absolute  authority,  that  the 
investiture  with  the  ring  and  the  stall', 
the  symbol  of  the  conferring  of  the 
mnritual  office  by  the  King,  or  a  lay 
patron,  should  for  the  future  bo 
abolished. 

Under  Stephen,  the  usurpation  of 
the  Crown  brings  confusion  into  this 
question  as  into  others.  By  extensive 
promises  Sti'phen  brings  the  higher 
clergy  over  to  his  side,  who  tlien 
l>ecome  faithless  to  all  the  vows 
formerly  made  to  the  Kmjjress  Matilda; 
but  later  they  also  leave  King  Stejjheu 
in  the  lurch.  In  1138,  things  had  come 
to  such  a  pass,  that  in  tiie  Council  of 
Westminster  a  papal  legate  promul- 
gates sixteen  canons,  and  takes  into  liis 
own  hand  the  conduct  of  the  elective 
act  for  appointing  to  the  Archbishopric 
of  Canterbury.  In  the  course  of  a  few 
years  the  Papal  Chair  becomes  the 
court  of  appeal  for  all  contending 
factions. 

Henry  II.,  in  a  difficult  position, 
thinks  to  secuie  his  royal  prerogatives 
by  choosing  his  favourite  and  chan- 
cellor Thomas  Becket,  but  finds  at 
once  in  him  an  ambitious,  energetic, 
and  equal  opponent.  In  11G4,  the 
principal  dispute  is  fought  out  at  the 
Assizes     at    Clarendon    and    North- 

YOL.  I. 


ampton,  when  again  spiritual  as  well 
as  temporal  prelates  declare  for  the 
King.  The  sixteen  articles  of  Clarendoa 
comprise  in  a  formulated  shai)e  the 
sovereign  rightij  of  the  feudal  State. 
But  in  the  course  of  the  dispute 
fmssionate  irritation  loses  idm  most  of 
the  advantages  whicli  had  Ikh-u  gaine«l. 
A  thoughtless  wonl  of  the  King  causett 
the  murder  of  the  Archbishop.  Under 
the  moral  impression  caused  by  this 
martyrdom,  Henry  II.  is  com|)elled  in 
the  year  1172,  in  the  presence  of  tho 
papal  legates  and  a  great  assem'  '  ■ 
of  temj>oral  antl  spir.tiial  loi 
Avranchcs  to  purchase  jfcice  with  ; 
Church  by  taking  an  oath  "  to  allow 
the  appeals  to  the  Popo  hona  Jidr 
from  that  time  forward,  and  to  rem  .v 
all  evil  customs  ag<iiust  the  Chui'  ii 
which  had  come  into  use  during  his 
reign." 

The  first  century  of  the  \onuan 
j»eriod  had  almost  brought  into  a  con- 
dition of  equilibrium  the  two  powers 
which  were  struggling  with  each  other. 
But  after  Henry  II.  the  iK)wer  of  tho 
Ciown  diminishes  quiteas  continuously 
as  the  power  of  the  I'a])al  See  risef, 
until  the  latter  reaches  its  famous 
climax  under  Innocent  III.,  whose  rule 
is  contemjKirary  with  the  miserable 
reign  of  John.  The  humiliating  sub- 
mission of  John,  and  his  restoration  U* 
the  throne  as  the  vassjil  of  the  Pope, 
bring  about  the  situation  of  Magna 
Charta  (a.u.  1215).  The  material 
l>oints  of  dispute  wliich  arise  in  this 
j)eriod  are  in  a  compressed  sketch  of 
their  course  as  follows  : — 

I.  The  celibacy  of  the  secular  clergy. 
This,  under  William  I.,  is  at  first  only 
partially  recognized,  for  the  married 
clergy  are  still  allowetl  to  retain  their 
wives  (a. D.  lU7tj).  Heneelbrwartl,  how- 
ever, the  ecclesiastical  decrees  ere 
more  strict.  The  canons  touching 
celibacy  increase  in  number.  Those  of 
the  year  1107  contain  a  i>ositive  com- 
mand directed  to  the  mariied  clergy  to 
separate  from  their  wives,  and  the  rule 
that  the  sons  of  priests  should  never 
"inherit"  the  Church  of  their  father. 
In  the  following  year,  however,  Pfpa 
Pascal  II.  sends  a  letter  of  dispensation 
from  the  command  of  divorce,  "  because 
its  execution  in  England  would  be 
very  much  out  of  place,  seeing  that 
there  the  best  and  greatest  part  of  tho 
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clergy  is  of  that  sort."  In  1126,  at  a 
full  ecclesiastical  Council  at  West- 
minster (at  which,  for  the  first  time, 
a  papal  lej^te  presided),  the  legate, 
John  of  Cremn,  with  great  zeal  pleaded 
for  '^  immactilata  castiias,"  but  was  him- 
self obliged  to  leave  the  country  in 
secrecy  and  haste,  in  consequence  of 
an  immoral  scandal  (Huntingdon,  219; 
Hoveden,  274;  Knygliton.  2382).  In 
1192  it  was  tlionght  possible  to  carry 
out  the  prohibition  of  marriage  by 
leaving  the  enforcing  of  it  to  the  King. 
But  Henry 3J-  made  use  of  this  power 
only  by  allowing  every  priest  to  keep 
his  wife  on  payment  of  a  fine.  It  was 
not  until  the  twelfth  century  that  the 
increasing  power  of  Home  at  last 
«flectually  enforced  celibacy. 

11.  The  dispute  as  to  investiture 
broke  out  under  William  II.  in  con- 
sequence of  the  refusal  of  Archbishop 
Anselm,  the  King  having  up  to  that 
time  oiifeofted  his  prelates  with  tlio 
ring  and  staff.  At  the  council  of  1095 
even  the  bishops  ranged  themselves  on 
the  side  of  tlie  ancient  custom.  But 
DOW,  in  consequence  of  this  case,  in  the 
year  1098,  a  solemnly  promulgated  and 
fievero  canon  was  launched  against 
investiture  by  laymen,  and  Henry  I., 
by  reason  of  his  having  usurped  the 
throne,  was  not  in  a  position  to  reject 
the  mediation  of  the  Pope  on  this 
question.  In  spite  of  the  opposition  of 
the  secular  vas-sals,  the  King  ac- 
quiesced when  Anselm  consented  to 
recall  the  sentence  of  excommunication 
passi  d  on  the  prelates  who  liad  ac- 
cepted a  royal  investiture.  When  at 
last  the  (juowtion  was  brouglit  before  a 
Council  at  Ixindon,  to  be  decided  on 
principle,  the  King  ended  the  dispute 
by  declaring  on  his  personal  and 
absolute  authority  "  that  in  future  no 
one  shall  bo  enfeofled  by  tlio  King  or 
a  lay  patron  of  n  bishop's  bco  or  an 
iil)bey  by  the  delivery  to  liim  of  a 
pastoral  staff  and  u  ring,  but  tliat,  on 
the  otiicr  hand,  consecration  should 
not  be  denied  u  choweu  i)relato  by 
reason  of  tho  houmiiinm  whicli  ho 
pays  to  tho  Kinfj."  Tlius  tliere  aroso 
n  partition  of  tho  right  of  tho  iii- 
vcstitun-,  which  had  been  hitlierto  an 
fxclunively  royal  prerogative.  Tlio 
«'oni|ironii4U  now  places  tlio  election  in 
tlio  iinnds  of  the  chapter,  the  consecra- 
tion ill  tbo  hamlM  of  tlio  archbishop 


and  bishops,  the  grant  of  the  temporal 
goods  and  authority  in  the  hands  of 
the  King.  The  election  took  place, 
from  this  time,  at  the  chapter-house  of 
the  cathedral  church,  where  the  wishes 
of  the  King  were  communicated,  either 
by  letter  or  message  (not,  as  formerly, 
by  direct  order).  When  the  prelate 
elect  had  received  the  royal  assent,  the 
choice  was  scrutinized  and  confirmed 
by  the  metropolitan.  Before  or  after 
the  consecration,  the  bishop  received 
from  the  King  the  temporalities,  and 
took  an  oath  of  allegiance  to  him, 
corresponding  to  the  liomajimn  and 
fealty  of  a  temporal  lord  (Stubbs,  iii. 
295,296). 

III.  The  appointment  of  the  bishops 
by  tl>e  King  was  sucli  an  undoubted, 
firmly  established  custom,  that,  in  the 
first  century  of  the  period  scarcely  ai» 
objection  was  raised  to  it.  Only  in  the 
election  of  the  Primate  of  England  the 
more  exclusive  character  of  the  spiritual 
State  made  itself  felt,  an  appeal  being 
probably  made  to  precedents ;  accord- 
ing to  which,  at  the  appointment  of 
tho  head  of  tiie  English  Church,  the 
chapter  and  the  voice  of  the  bishoi>s 
had  been  heard.  Tlie  elections  of  tlie 
archbishops  Lanfranc,  Anselm,  and 
Radulfus  (A.D.  1070-1121),  proceeded 
still  from  the  kings,  who  only  after- 
wards consulted  the  prior  and  the 
convent  as  to  their  opinion.  Tlie 
violent  dispute  which  began  under 
Henry  I.,  between  the  "monks" 
(canons),  and  tho  bishops,  continued 
for  a  whole  century.  After  the  murder 
of  Thomas  Becket(A.i).  1170),a  douhlo 
election  took  place,  which  tho  Pope 
decided ;  and,  after  this  precedent,  lio 
claimed  tlie  right  of  confirming  all 
elections  of  bishops.  Tlie  question  of 
election  was  at  last  decided  by  Innocent 
III.  in  favour  of  the  Canons  of  Canter- 
bury against  the  bishops.  In  the  course 
of  the  dispute  the  royal  right  more 
and  more  dwindled  to  a  mere  right  of 
conlirmation.  At  tho  close  of  the 
twelfth  century,  tho  rights  of  inch 
I)arty  had  bt^come  tolerably  closely 
defined.  Tho  royal  consent  was  indis- 
pensable; the  right  of  the  chapter  to 
elect,  and  \\w.  conlirmation  of  tluMr 
choice  by  the  archbishop,  was  Ibrmally 
n'cognized.  Tiie  deciding  authority  of 
the  Vu\w  in  disputed  cases  was  upheld 
by  struuj;  proceueuts,  but  in  the  case  of 
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vlisputed  episcopal  elections  the  I'ope 
liud  only  an  appellate  jurisdiction. 
Only  in  the  case  of  an  archbishop  an 
immediate  papal  confirmation  and 
recognition  was  carried  out  by  the 
<;urial  theory  of  the  Pallium  (Stubbs, 
iii.  304).  Before  receiving  the  Pallium 
the  arelibishnp  may  not  consecrate  any 
bisliop ;  but  on  roceivin'.;  it  lie  has  to 
«wear  oljedience  to  the  Pope  in  a  form 
which,  in  process  of  time,  becomes  more 
and  more  stringent  (Stubbs,  iii.  297, 
304).  After  free  canonical  election 
had  been  introduced  by  the  charter  of 
John,  the  royal  rijjht  of  confirming  the 
election  was  also  abolisheil.  The  royal 
influence  after  this  time  confined  itself 
to  the  moral  influence  of  the  feudal 
oatli,  and  to  the  fact  that  the  King,  by 
withlioliling  the  tenipuralities,  could  in 
any  case  enforce  a  renunciation  of  "  all 

/  the  clauses  of  the  papal  IJull,  which 

'  should  be  opposed  to  the  royal  preroga- 
tive and  the  law  of  the  land."  It  was 
not  until  (lie  next  period  that  a  strong 
influence  of  the  King  upon  the  ap- 
pointment of  the  bishops  became  in- 

:  directly  re-established. 

IV.  The  exclusiveness  of  the  spiritual 
jurisdiction  an<l  its  independence  of 
tiie  royal  judicial  jurisdiction,  forms 
the  most  imixirtaut  point  of  the  English 
Church  controversy.  Even  Henry  I. 
Jiad  on  this  point  resolutely  opposed 
the  ecclesiastical  claims.  The  appeal 
■to  Rome  was  only  allowed  under  royal 
licence,  and  then  only  in  cases  which 
a  royal  court  of  law  was  incompetent 
to  decide.  Under  Stephen,  however, 
the  exclusiveness  of  the  episcopal  juris- 

.<liction  over  spiritual  i)er8ons  and 
matters  was  declared ;  and,  after  the 
system  of  appeal  to  the  Koman  chair 
had  once  bigun  under  the  legate,  the 
Bishop  of  Winchester,  in  a  few  years 
it  went  so  far  that  all  the  more  impor- 
tant matters  were  referred  to  Rome  for 
final  decision.  This  state  of  things 
Henry  II.  found  existing,  and,  in  con- 
nection with  it,  a  partially  disordered 
clerical  body,  who,  under  the  protection 
of  their  privilege,!  judicial  position, 
had  in  the  course  of  ten  years  more 
than  a  hundred  unpunished  cases  of 
manslaughter  to  show.  In  the  face  of 
these  excesses,  Henry  II.  was  able  to 
count  on  the  acquiescence,  not  only  of 
his    Crown   vassals,   but  also  of   the 

juajority  of  the  bishops. 


At  the  commencement  of  the  dispute 
with  Thomas  Becket,  Henry  had  the 
sixteen  articles  of  Clarendon  drawn  up 
by  two  of  his  justiciaries,  Robert  do 
Luci  and  Josceliu  de  Baliol,  which 
articles,  in  fact,  only  ooutain  the  royal 
prerogatives  so  well  defined  by  pre- 
cedents, that  in  the  assize  of  1104 
even  the  bishops  recognized  the  royal 
rights.  Thomas  Becket  sought  in  vain 
for  a  legal  title  for  the  new  position  of 
the  Church;  he  was  uuablo  to  find  ouo. 
except  in  the  authority  of  the  Papal 
Chair.  It  was  under  these  circum- 
stances a  decisive  victory,  when  the 
King,  at  the  Council  of  Xorthamptou 
(17th  Oct.,  11G4),  brought  about  the 
condemnation  of  the  Primate,  and  with 
it  the  recognition  of  the  English  cu»- 
tom.  But,  from  that  time  forward 
Henry  II.  ruined  his  case  by  jjersecu- 
tion  and  |iersonal  chicanery,  which 
aroused  the  sympathies  of  the  Saxon 
population  for  the  archbishop.  Against 
the  murdered,  and  soon  afterwards 
sainted  Martyr,  according  to  the  spirit 
of  the  age,  the  King's  case  could  no 
longer  be  victorious.  In  spite  of  all 
his  shrewdness  and  perseverance,  the 
princijml  object  of  the  dispute  was  lost 
at  the  final  conclusion  of  peace  (a.h. 
1174).  The  King  allowed  the  appeals  ^ 
to  the  Po])e,  and  in  his  acknowledgment 
made  to  the  papal  legate,  Petroleoue, 
limited  the  royal  jurisdiction  to  actions 
brought  on  account  of  fiefs  and  hunting  ^ 
offences.    In  the  stru  '  '  rist  his 

rebellious  sons  and  :  •  sym- 

})athies   of  the  Saxon   ,    , L.ja   for 

the  ecclesiastical  cause,  the  King  had 
grown  old  and  weary.  Under  Richard 
and  John,  under  the  influence  of  the 
Crusades,  and  the  manifold  complica- 
tions in  the  interior  of  the  country,  the 
papal  power  continued  to  advance 
until  it  reached  the  pinnacle  of  its 
might  under  Innocent  III.  ' 

Y.  The  jecognition  of  the  papal 
legates  forms~a!r  impuTtant  incident  in 
the  dispute  as  to  the  jurisdictions. 
Henry  I.  had  for  a  long  time  set  him-  t-^ 
self  against  their  admission ;  but  the/ 
compliciitions  which  his  resistance  en- 
gendered compelled  him  to  give  way. 
Scarcely  were  the  legates  admitted, 
than,  as  early  as  112G,  a  legate,  as 
such,  held  a  Church  Council,  and  pub- 
lished seventeen  canons,  under  the  sole  I 
authority  of  the  Pope.    Under  Stephen 
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.  their  insolence  rose  so  high  as  to  suni- 
— ^mon  the  Kinsf  to  answer  before  a  legate 
and  Church  Council.    This  might  later 
be  disavowed  as   extravagance.     But 
the  legate  system  had  gained  a  footing; 
and  the  circumstance  that  arclibishops 
of  Canterbury  had  taken  the  position 
of  legates,  proved  unfavourable  to  the 
independence  of  the  English  Church. 
f  The  union  of  the  powers  of  the  legate 
with  the   office  of    archbishop,   com- 
'  jielled  the  King  to  recognize  indirectly 
I  the  supreme  jurisdiction  of  the  Pope, 
\  80  soon  as  it  was  placed  in  the  hands 
of   one    of    the    archbishops.      After 
Honorius  III.   (a.d.   1221),   tlie  arch- 
bishops appear   to  liave  received   the 
regular  commission  of  legates,  as  being 
" Xegaii   nati"   from    the    moment   of 
their  recognition  at   Rome,  and   this 
was  acceded  to  on  the  part  of  the  Pope, 
with   reservation  of  tho  right  to  send 
"  legati  a   latere,"    who    suspend    the 
power  of  the  "  legati  residentes."     The 
legate  system  also  reached  its  culminat- 
ing point  in  tiie  confusion  under  John. 
VI.  A   further  incident  of  import- 
/  ancc  was  the  exemption  of  the  monas- 
teries from   tlie   episcopal   power.     It 
began    with    tlie    commencement    of 
Henry  Il.'a  reign,  after  which  time  tho 
policy  of  the  I'apacy  worked  systemati- 
I  cally  towards  weakening  the  episcopal 
I  authority.     On  the  strength  of  an  evil 
precedent,  the  richest  abbeys,  one  after 
the    other,    were    wrested    from    the 
I  bisliops,  and  then  actually  subordinated 
1  to  the  I'ope  and  his  legates. 

Anotlier  incident  is  the  contest  be- 
tween tiio  Arclibisliops  of  Canterbury 
and  York  for  th(*  i)rimacy,  which,  in 
the  viciHsitudcH  of  this  century,  fell  to 
tho  Pope  for  final  decision. 

Ill  these  controvirsit .s  the  weajKins 
emj>I<>ye«l  by  tho  two  jtowers  nro 
charncteristic  of  their  re»iKctive  posi- 
tions. Tho  King  contctuls  witli  tho 
Tncans  ho  derives  fnnn  liin  feudal, 
]Hilico,  and  financial  Huprrniacy,  by 
withiiolding  tlio  teni|Kiialitie8,  the 
w<|tieHtration  of  feudal  po«8CHnionH,  tlio 
coiidHcation  of  perndnalty,  tho  inforct- 
iiiuiit   of  anicrciamentK,   and    the    ap- 

I»liniition  of  the  right  of  nmkiiig  dtcri'i'H 
h  individual  cuhch.  When  tho  dix- 
puto  was  at  itH  height,  Henry  II. 
minted  ull  tho  personal  estate  and 
revenues  of  tho  archbishop,  nnd  of 
tiiOMJ  of  tlie  clergy  who  diclared   for 


him,  to  be  attached,  and  then  further 
proceeded  to  contiscate  the  real  estate, 
and  to  banish  all  the  relations,  house- 
hold, and  nearest  friends  of  Thomas 
Becket,  to  the  number  of  four  hundred. 
i|  In  another  case  u  royal  decree  imposes 

(the  penalty  of  death,  or  in  the  case  of 
ecclesiastics  castration,  for  the  intro- 
duction into  the  country  of  any  papal 
bull  of  excommunication.  The  power 
of  the  Crown  shows  itself  as  a  rule  to 
be  so  strong,  that  every  order  of  banish- 
ment is  eliectual  in  its  operation,  and 
even  the  most  powerful  prelates  with- 
draw tlicmselvcs  from  the  desperate 
conflict  by  fiiglit.  Under  John  all 
these  means  had  become  massed  to- 
gether and  increased  to  an  enormous 
extent.  But  this  power  is  often 
checked  by  the  feeling  of  the  masses, 
by  the  threatening  position  of  the 
French  kingdom,  which  enters  into  the 
dispute  as  lord-suzerain  and  at  the 
request  of  the  Pope,  by  the  danger 
which  menaces  the  possessions  of  the 
English  Sovereign  upon  the  Continent, 
and  by  internal  troubles, — under 
Henry  II.,  even  by  a  rebellion  of  his 
own  sons.  In  tho  course  of  the  ecclesi- 
astical dispute  matters  went  at  last  so 
far  that  the  King  found  himself  for- 
saken by  his  secular  Crown  vassals, 
as  in  the  case  of  King  John,  and  thus 
the  Ivoyal  power  reached  its  lowest 
limit.  The  Church  on  its  side  does 
battle  by  interdict  and  excommunica- 
tion, with  which  at  first  the  prelates 
and  laity  who  pay  obedience  to  the 
royal  commands  arc  threatened ;  then 
by  degrees  it  increases  in  boldness  and 
directs  itself  against  tho  person  of  the 
King.  A  frivolous  e.xercise  of  flu- 
spiritual  instruments  of  coinl)at  coidd. 
however,  be  defied  even  by  Stephen 
and  John,  so  long  as  tho  feeling  and 
tho  interest  of  tho  upj)er  classes  re- 
mained on  the  side  of  the  Crown.  Tho 
various  jihases  of  the  dispute  are  eoni- 
idicated  by  schisms  of  tho  iia])aey,  and, 
on  tho  other  side,  l)y  conlenticnis  as  to 
tho  sncees.-ioii  to  the  tiirone.  The  two 
sides  may  have  been  fairly  balanced^ 
but  the  decision  depemieil  finally  on 
the  interniil  energy  of  each. 

VII.  Tlie  llnul  break-down  of  th(> 
riiyul  t'celesiastical  supremacy  under 
Jiihn  rests  upon  a  eoncnrrenco  of  nian\ 
circninstanees,  long  since  prepared  in 
the  person  of  tho  King.     The  inipnlso 
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was  again  given  by  tlie  double  election 
of  an  Archbishop  of  Canteibury.  On 
tiie  2l8t  December,  120G,  Innocent  III. 
liad  dictatorial ly,  and  in  a  very  un- 
canouical  fa^liion,  imposed  upon  the 
i'anons  who  had  visited  Rome  as  a 
special  embassy,  his  friend  and  fellow- 
student,  Hteplien  Langton,  as  arch- 
bisliop.  On  tlie  continued  opjx)»ition 
■of  the  King  to  tliis  so-called  election, 
there  followed  on  the  24th  March, 
1208,  the  pronouncing  of  the  interdict. 
The  inhabitants  of  the  country  re- 
mained, however,  passive ;  the  temjxiral 
nobles  were  still  on  the  side  of  the 
King.  Three  years  later  (a.d.  1211), 
tlie  dispute  had  progressed  so  far  that 
the  legate  pronounced  the  sentence  of 
excommunication,  released  all  subjects 
from  their  oath,  and  degraded  Iho 
King  from  his  royal  ilignity.  .The| 
temporal  vassals  still  adhered  to  the 
King.  John,  just  at  this  time,  had 
waged  two  fortunate  campaigns,  the 
•only  successful  ones  of  his  reign.  It 
was  the  grievous  fault  of  the  King  him- 
«elf,  that  brought  about  the  final  crisis. 
Neither  in  England  nor  on  the  Con- 
tinent had  the  alfairs  of  the  kingdom 
over  been  carried  on  by  such  ferocious 
means  as  John  made  use  of  at  this 
time ;  curiously  combining  the  cruel- 
ties of  an  Asiatic  despot  with  the 
practices  of  the  Exchequer  of  Jews. 
In  the  following  year  (1212),  a  formal 
<lecree  of  dejxisition  was  issued  by  the 
Pope :  "  Papa  senttntialiter  dejinivit, 
III  rix  Aniilorum  Johannes  a  solio  reijni 
<i<'poneretur,  it  aUus,  I'apa  procurante, 
muccederet  qui  dignior  haheretur.  Ad 
hujus  ijtiwiue  sententix  exeeutionem 
jiCiipsH  Vominus  Papa  potentissimo 
Heiji  Fraiicornm  Ph Hippo,  ([uatenua  in 


rfiutisgionein  omnium  fuorum  peccami- 
uum  hunc  laLorem  atsumeret"  (Mat- 
thew Paris,  lt;2).  King  Philip  and 
the  French  nobility  accepted  the  com- 
mission with  enthusiasm,  and  war 
preparations  commenced  in  France, 
which  gave  a  prospect  of  a  rejjetition  of 
the  events  under  William  the  Con- 
queror. The  feudal  summons  of  John 
on  the  other  side,  brought  together  in 
England  an  army  of  tX),000  men  (Mat- 
thew Paris,  103),  which  had  to  be 
partly  disbandetl  on  ae-couut  of  the 
want  of  provisions.  But,  like  an 
electrie  spark,  a  common  consciousness 
of  the  unworthiness  of  this  King 
flashed  through  the  assembled  masses. 
Juhn  himself  felt  this.  Fear  of  the 
French  military  power,  and  of  the 
temper  of  his  own  vassals  determined 
him  to  unconditional  submission.  On 
the  13th  May.  1213,  the  formal  treaty 
with  the  papal  legate,  Pandulfus,  was 
brought  to  a  conclusion,  in  accordance 
with  the  papal  instructions  (Kymer,  i. 
2,  p.  54).  Two  days  later,  on  the  15th 
May,  1213,  John  resigned  his  crown 
and  his  kingdoms  into  the  hands  of  the 
Pope,  surrendering  "  to  the  Church 
ami  the  Pope  his  kingdoms  of  Englnn*! 
and  Ireland,  to  receive  theiu  aiMUi 
from  the  Church  as  a  feudal  vas-ul  " 
(Rymer,  i.  2,  p.  57 ;  Matthew  Paris, 
164).  Stephen  Langton,  Archbishop 
and  Primate,  makes  his  entry  into 
England,  takes  possession  of  the  Arch- 
bishop's see,  and  absolves  the  King 
from  the  sentence  of  excommunication. 
The  negotiations  as  to  the  removal  of 
the  interdict  and  the  com(>en8ation  to 
the  Church,  are  protracted  for  a  con- 
siderable time  longer,  until  the  crisis 
ends  in  Blagna  Charta. 


j^ 
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CHAPTEE  XYI. 

%^t  Curia  Begis— ®f)c  (ffircat  <©ffictr3  of  tfjc  IRcnlm. 

The  Norman  government  of  the  kingdom  rested  upon  a 
combination  of  the  relations  of  the  military,  judicial,  police, 
financial,  and  ecclesiastical  authoritj'' ;  consequently  its 
central  point  was  found  in  the  person  of  the  King.  The 
Norman  feudal  pliraseology,  •which  after  the  Conquest  pervaded 
all  departments,  introduced  for  the  above  the  appellation 
Curia  licrjis,  which,  corresponding  to  the  social,  military, 
judicial,  and  administrative  position  of  the  Crown,  may  signify 
according  to  the  context : 

The  Curia  considered  as  (1)  the  Norman  Court  Day ; 
(2)  the  Eoyal  Court  of  Justice  ;  or  (8)  the  whole  Government 
of  the  realm. 

I.  'CTfte  (Ewxiii  consiticrclJ  ns  t!)c  Normnn  vHTourt  Bnijs.  The 
Conqueror  was  exceedingly  fond  of  pomp  and  splendour. 
"  Thrice  a  year  he  wore  his  crown,  so  often  he  was  in  Eng- 
land ;  at  Easter  he  wore  it  at  Winchester,  at  Whitsuntide  at 
Westminster,  and  at  Christmas  at  Gloucester ;  and  there  were 
gathered  about  him  all  the  magnates  throughout  the  Mhole 
of  England — Archbishops  and  Bishops,  Abbots  and  Earls, 
Thanes  and  Knights  "  (Chron.  Sax.  a.d.  108G).  This  account 
of  the  Saxon  Clironiclcr,  often  varied  by  contemporaries,  is 
the  pith  of  all  that  we  know  about  the  mrid  in  this  sense. 
When  tlio  festivitieB  were  passed  over,  this  was  likewise 
clironicled :  "  hoc  anno  corona  una  non  indntns  est"  (Chron. 
Sax.,  A.D.  1111) ;  similarly  if  he  held  his  court  at  Christmas 
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only  (a.d.  1114).  Of  course  the  pomp  of  the  Norman  court 
had  mcreased  greatly  since  the  Conquest.  We  know  that  the 
JJukes  of  Normandy  held  a  court  three  times  a  year,  at 
Easter,  Whitsuntide,  and  Christmas,  and  united  with  it  ex- 
chequer and  judicial  business.  These  courts  were  accordingly, 
among  the  Normans,  customary  festivals,  and  were  therefore 
called  in  England  also,  *'  curiae  de  more.'"  They  were  to  the 
subjects  sometimes  an  occasion  of  pride  and  display,  and  at 
others,  of  national  antipathy  and  painful  remembrance  of 
the  past.  The  Conqueror  evidently  wished  to  accustom  his 
subjects  to  the  personal  government  of  their  "legitimate 
ruler."  The  oppressed  Saxons  saw  here  at  first  some  few  of 
their  own  race,  and  might  have  imagined  the  assembly  to  be 
the  time-honoured  Witenagemote.  Perhaps  the  summons  to 
it  was  issued  by  royal  writ,  generally  to  the  possessors  of  the 
same  lordships  and  bishops'  demesnes  as  in  the  Anglo-Saxon 
period  (Chron.  Sax.,  a.d.  1023).  Many  a  proud  Norman, 
with  his  princely  retinue,  would  see  in  the  assembly  a 
Norman  "  cour  de  barunie;"  but  the  Conqueror  had  taken 
care  that  it  should  be  neither  the  one  nor  the  other.  The 
curia  was  rather,  according  to  all  authentic  information, 
simply  a  court  festival,  the  splendour  of  which  was  intended 
to  compensate  the  greater  feudal  tenants  for  the  want  of 
political  power  and  importance  ;  as  in  later  times  under  the 
French  '*  (incien  reyime."  "The  royal  order,"  says  William 
of  Malmesbury,  "  summoned  all  magnates  to  the  *  curia  de 
more,'  that  the  emissaries  of  foreign  nations  should  marvel 
at  the  splendour  of  this  throng  and  the  pomp  of  the  festivals." 
This  phenomenon  has,  at  first  sight,  something  startling 
in  it.  William  the  Conqueror  had  passed  from  a  dukedom 
with  legislating  diets,  to  a  kingdom  with  a  legislating  Witen- 
agemote. In  both  countries  powerful  estates  limited  the 
royal  power  in  important  respects.  But  the  Norman  diets 
were  not  based  upon  written  and  traditional  constitutional 
documents,  but  upon  the  usage  of  the  law  courts  and  upon 
the  custom  of  the  country.  What  the  Norman  Crown  vassals 
found  in  England  was  not  the  customary  law  of  their  own 
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country ;  and  the  throng  around  the  Norman  Sovereign  was 
to  the  Anglo-Saxon  Thanes  no  longer  their  national  assembly. 
The  Anglo-Saxons  no  longer  found  a  place  in  the  council 
of  the  King,  but  only  a  tolerated  existence  in  the  position  of 
imder-vassals,  which,  under  the  system  of  the  feudal  social 
degrees,  excluded  them  even  from  being  tencntcs  in  capite. 
For  the  Normans,  in  another  direction,  the  precedents,  upon 
•which  the  old  law  of  the  "Witenagemote  rested,  were  not  "  the 
rights  inherited  and  liberties  guaranteed  from  the  days  of 
their  forefathers."  To  both  nations  had  been  promised  the 
continuance  of  their  hereditary  common  law ;  but  from  the 
thrusting  together  of  two  nations  and  two  constitutions,  there 
resulted  a  neutralizing  of  both,  and  the  necessity  of  a  reno- 
vation for  each.  As  the  old  constitution  was  merely  a  com- 
bination of  the  relations  in  which  the  royal  power  stood  to  the 
landed  interests  in  the  army,  law  court,  preservation  of  the 
peace,  finance,  and  Church  ;  so  the  new  one  could  only  form 
itself  from  the  new  relations ;  and  these  had  in  every  de- 
partment led  inexorably  to  a  method  of  government  b}^  royal 
ordinances,  and  to  unlimited  sovereign  rights  of  the  lung. 
We  will  once  again  summarize  these  stages  of  development. 

In  the  department  of  the  military  organization  the  personal 
summons  of  the  King  had  taken  the  place  of  the  decrees  of 
the  national  assembly  touching  war  and  peace.  Through  the 
feudal  system  the  old  relation  of  personal  service  had  become 
the  only  valid  one ;  the  feudal  vassals  do  their  service  intra 
ct  extra  rcfjnnm  on  the  personal  summons  of  the  feudal  lord. 

In  the  department  of  the  judicial  system  the  Conqueror 
begins  with  the  promise  to  allow  the  "  Leges  Eduardi  "  to 
continue.  This  was  the  concession,  which  even  the  mighty 
Emperor  Charlemagne  was  obliged  to  make  in  fact  and  in 
law  to  the  peoples  of  his  empire,  viz.  the  retention  of  their 
hereditary  common  law,  wliich  was  to  suffer  no  change 
througli  mere  ordinances.  "William  might  indeed  deliberate 
with  hJH  Norman  nobles  upon  the  promise  he  had  made  ;  but 
the  *'  legitimate  "  successor  of  Eadward  could  not  make  the 
confirmation  of  the  rights  of  his  Saxon  subjects  dependent 
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upon  their  *'  consent."  The  same  situation  repeats  itself 
whenever  collisions  between  the  laws  of  both  nations  occur, 
which  for  similar  reasons  must  be  decided  by  the  King.  From 
generation  to  generation  the  precedents  accumulated,  arising 
from  this  situation. 

In  the  department  of  the  preservation  of  the  peace,  the  Con- 
queror commences  his  legislation  with  a  decree  which  protects 
the  lives  of  his  Normans  by  a  fine  for  murder  of  forty-six  marks, 
against  which  the  Normans  were  certainly  not  desirous,  nor 
the  Saxons  able,  to  raise  any  objection.  This  situation  re- 
peated itself ;  the  police-control  naturally  devolves  upon  the 
possessor  of  the  absolute  military  and  judicial  powers. 

In  the  financial  department  the  King  needed  the  acquies- 
•cence  of  the  Normans  with  regard  to  the  old  revenues  of  the 
Anglo-Saxon  kings  as  little  as  he  required  that  of  the  Anglo- 
Saxons  to  the  new  feudal  income.  But  the  main  point  was, 
that  the  new  revenue  flowed  in  copiously,  and  that  in  the 
anxilia,  talhigia,  and  acutiujia,  a  new  current  income  was  peri- 
odically raised  as  need  required,  and  one  which  sufticed  for 
generations  for  all  the  King's  necessities. 

In  the  department  of  the  Church,  the  Anglo-Saxon  King 
had  the  right  of  appointing  the  prelates,  and  the  right  to 
give  or  withhold  his  consent  to  the  resolutions  of  the  Councils ; 
the  feudal  constitution  subjected  the  same  persons  to  yet 
more  extensive  rights ;  the  enforcement  of  military  discipline, 
sequestration,  and  forfeiture  of  all  real  estates. 

As  all  these  legal  relations  conduced  to  an  absolute  rule, 
so  the  same  result  was  brought  about  by  sundry  social  condi- 
tions, arising  from  the  dissension  existing  between  the  nation- 
alities. These  dissensions,  from  the  lower  strata  upward, 
pervaded  and  loosened  the  bonds  of  society  in  the  counties, 
and  consequently  deprived  the  great  vassals  of  the  support 
of  those  below  them.  There  were  certainly  about  the  same 
]uimber  of  great  landlords  as  in  the  Anglo-Saxon  times,  out- 
wardly more  brilliant  and  pretentious ;  but  without  the  in- 
ternal union  among  themselves  which  is  the  root  of  political 
power  and  liberty.     There  was  the  most  splendid  court  in 
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Christendom,  at  which,  in  a  long  and  brilliant  cavalcade,  the 
rich  Norman  lords  and  prelates  appeared  from  time  to  time, 
followed  by  their  under-vassals  and  retinues,  with  the  colours 
and  distinctive  badges  of  their  lords.  There  were  the  same 
elements  of  jjossession  upon  which  in  former  days  was  based 
the  Witenagemote  that  had  degraded  Eadward's  authority  to 
a  shadowy  rule.  In  spite  of  all  this,  the  Norman  kings  rule 
the  land  by  means  of  writs  and  letters  of  privilege,  they 
appoint  or  depose  year  after  year  their  bailiffs  in  the  counties, 
and  assemble  their  tenants  and  prelates  at  parades  and  court 
festivals  without  allowing  them  any  influence  but  that  derived 
from  revocable  offices  and  commissions.  The  Norman  grandeea 
lacked  the  support  which  was  the  life  of  the  dynasties  on  the 
Continent ;  because  their  estates  were  scattered  and  severed, 
and  their  men  divided  by  national  antipathies.  Their  Norman 
under-vassals  are  at  first  persons  hastily  collected,  their  Saxon 
under-vassals  yield  reluctant  service  to  a  lord  who  has  been 
forced  upon  them,  and  the  Saxon  population,  as  a  whole, 
retains  for  generations  its  dislike  to  the  whole  body  of  the 
intruders.  The  conjunction  of  these  relations  brought  about 
irresistibly  the  decomposition  of  the  older  political  rights, 
although  these  had  a  deep  historical  foundation.  (1) 

(1)  The  Nonnan  Court-days   have  in  a  fortunate  case,  a  petty  Crown  vassal 

been  tlie  Bubjcct  of  a  party  controversy  with  a  few  liides  of  liind,  but  who,  in 

from  different  points  of  view.     In  the  the  spirit  of  lienildry,  nmst  have  been 

time  of  the  Stuarts  it  became  imporfiint  a  "  h)rd,   hereditary  noble,   and  coun- 

to  oppose  the  highly  exulted  right  of  eillor  of  tiie  Crown,"  in  order  to  liguro 

the  kingsliip  "jum  dicino"  by  an  at  as  an  ancestor  of  e(iuul  rank   at  the 

least  equally  ancient  genealogical  tree  top  of  the   j)edigree.     Just  as  inter- 

of  parliiinient.     The   indefinite   testi-  ested  arc  our  jwliiical  parties  of  to-day 

mony    given    hy    historians,    severed  in  setting  up  an  old  pedigree  for  j)ar- 

from  it«   connection,  was   accordingly  liament.     A  view,  vt^-y  widely  propa- 

rearranged    in   such    a   way    tiiat  tiie  gated  at  tlio  time  of  tlie  lielorm  Bill, 

words"  rMr/<i,"  **roNr///iu/i,"  and  "  ro;i-  represented    tiio    Norman    crown    as 

xUium"  were  made  to  mean  "  legisla-  perfectly    dependt^nt    on    parliament, 

tive  and  ta.\-granting  nationnl  aoseni-  This  line  is  talven  by  Allen's  treiiti.se, 

blies."  which  was  received  with  great  aj)pro- 

Theso  "armed   j)arliaments,"    with  bation   {luUiiliunjIi   Jia-icn;   vol.   ;(;"»); 

their  gleaming  helnu'ts,   siiields,   and  "  Tiio  name,  and  probably  also  the  con- 

inartiul   parades,  wcire  also  an  object  stitntion  of  the  Anglo-Saxon  national 

of  int^rrcMt  lo  the  students  ot  ln'raldry.  asscndily,  was  changed  at  tlie  coming 

It  i*  part  of  the  speciul   iiUHiness  of  of  the  Normans;  but  its  functions  ro- 

tho  beruld's  oHh'ti  to  tind  for  a  iii-wly  maincd  tli(t  sunns  and  continue  so  iu 

on^tiMl    lord,    Homu    remoti)   anccslor,  our  piuliamiiit  of  to-duy," 
who  WM  porhupt  ao  under-viuwal,  or,  'i'he  idea  pot  forward  by  antiquaries 
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The  documentary  history  is  in  harmony  with  this.  There 
exist  actually  no  laws  of  this  period  ^Yllich  have  proceeded 
from  the  initiative  and  the  free  deliberation  of  estates  of  the 
realm.  The  formula  found  in  one  or  two  cases,  *'  cotmlio  et 
conafusu  haronum  mcoriim,"  will  be  referred  to  later,  and  apart 
from  this.  The  so-called  laws  of  William  I.  are  really  pro- 
clamations, charters,  and  official  commands,  as  is  seen  at 
once  in  the  style,  "prwcipio"  ^'' proliiheo'' — the  King  wills, 
orders,  decrees.  Even  if  sometimes  a  plural  occurs,  a  **  sta- 
tiiiiims,"  "  volainuis"  "  pneciplinns"  we  cannot  infer  from  this 
the  action  of  a  deliberative  assembly.  Under  William  II. 
also,  such  decrees  do  not  occur ;  he  does  not  even  appear 
to  have  summoned  an  assembly  to  ratify  his  doubtful  claim 
to  the  crown.  Henry  I.  certainly  begins  his  reign  with  a 
charter  in  which  he  promises  much,  the  pith  of  which  lies  in 
these  words  :  "I  give  you  again  the  laws  of  my  father;  that 
is,  the  laws  of  Eadward,  with  the  changes  which  my  father 


of  a  feudal  Estate  of  the  Crown  vas- 
sals, overlooks,  in  the  first  place,  the 
Hochil  disparity  between  half  a  thou- 
sand petty  Crown  vassals  and  the 
princely  earls  and  great  lords,  whom 
William  had  enfeotied  as  teneiUes  in 
capitt:  The  great  political  fact  is 
further  overlooked  that  the  dependence 
of  the  King  upon  the  majority  of  his 
Norman  vassals  would  have  brought 
about  the  most  rigorous  decrees  against 
the  rights  of  the  Saxon  population, 
which  still  formed  a  great  portion  of 
the  feudal  army,  the  numerical  majo- 
rity in  the  stall"  of  the  Church,  and 
the  greater  part  of  the  whole  population 
of  the  nation.  So  long  as  dissensions 
continued  between  the  "  Francigenas " 
and  the  "  Angli,"  the  carrying  out  of 
tlie  promises  made  to  tlie  Anglo-Saxon 
portitin  of  tlie  community  could  not 
possibly  take  place  under  a  legislative 
assembly  of  Normans.  In  conse- 
quence of  this  arbitrative  position,  no 
monarch  since  Charlemagne,  was  ever 
so  favourably  situated  as  the  Con- 
queror for  thoroughly  organizing  his 
empire  on  a  uniform  system.  Wil- 
liam I.,  and  both  his  sons,  show  a 
practical  understanding  and  an  inex- 
orable persistency  in  dealing  with  this 


question,  such  as  are  rarely  found  ia 
history  in  conjunction  with  so  many 
favourable  circumstances.  Once  set 
on  foot,  this  system  of  government 
strengthened  and  developed  its  maxims 
through  the  meilium  of  its  professional 
officers.  The  old  custom  of  Normandy 
was  indeed  considereil,  but  was  never 
the  decisive  element  where  royal  powers 
and  financial  interests  were  concerned. 
The  Norman  Echiifuier  certainly  com- 
bined the  court  assemblies  with  busi- 
ness. After  the  festivities  were  over, 
it  was  the  custom  to  proceed  to  tha 
account  table  and  bring  in  order  what 
was  owing  to  the  lord.  But  in  Eng- 
land a  regular  connection  is  not  per- 
ceptible. The  Exchequer  is  from  the  || 
first  a  fixed  official  body  with  its  own  [ 
course  of  business  prixjedure ;  its  two  i 
principal  Terms  do  not  tally  with  th& 
period  of  the  court  days,  and  a  sum- 
mons of  those  from  whom  accounts 
were  due  to  the  court  festival  was 
never  dreamt  of.  In  the  sjime  manner 
the  four  law  Terms  of  the  English 
courts  of  law  do  not  tally  with  the 
periods  of  the  curia  de  more,  and  this 
is  external  evidence  that  the  later 
course  of  judicial  business  did  not  pro- 
ceed from  the  Norman  court  days. 
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has  made  with  the  consent  of  the  yassals,"  wherein  the 
one-sided  character  of  the  proclamation  is  distinctly  pro- 
minent. Under  Stephen  a  similar  charter  was  issued,  and 
nothing  more.  Under  Henry  II.  the  Assizes  of  Clarendon 
and  Northampton  contain  the  first  beginnings  of  a  legislation 
with  assemblies  of  notables,  but  these  tokens  again  disappear. 
Under  Eichard  I.  and  John  we  find  again  only  instructions  to 
officials  as  to  their  duty,  and  charters.  The  careful  investiga- 
tion made  by  the  recent  committee  of  the  Upper  House  upon 
the  subject  of  the  peerage,  has  led  to  the  definite  conclusion 
that  under  William  I.  and  William  II.  nothing  can  be  dis- 
*covered  to  show  the  existence  and  constitution  of  a  legislative 
assembly;  but  that  the  charters  of  Henry  I.,  Stephen,  and 
Henry  II.,  showed  that  the  promise  of  the  continuance  of  the 
laws  of  Eadward  had  been  regarded  as  the  "right  of  the 
country ;  "  and  that  it  might  be  thence  concluded  that  there 
existed  a  sort  of  legal  constitution,  of  which  a  legislative 
assembl}'  gathered  together  at  least  for  certain  purposes, 
formed  a  portion;  and  that  special  one-sided  arbitrary  im- 
posts were  regarded  as  infringements  of  the  rights  of  the  sub- 
ject (Peers'  Report,  i.  36,  42).  The  chief  question,  how  such 
an  assembly  was  composed  and  limited,  as  well  as  the  question 
touching  the  revocability  or  irrevocability  of  the  royal  charters 
and  letters  of  grace,  is  not  here  dealt  with.  ]5ut  the  really 
important  part  of  that  view  lies  probably  in  this  point,  that 
even  the  Conquest  was  neither  desirous  nor  able  to  abolish 
the  highest  principle  of  all  Teutonic  constitutions,  viz.  that 
the  lex  tcrrm  cannot  bo  altered  by  despotic  command,  but 
only  with  the  consent  of  the  reiDrescntativcs  of  the  nation; 
**lcx  ex  consensu  j)02)uU  fit  et  consensu  et  constitutionc  regis*' 
(edit.  Pistense,  see.  G),  "  ut  ncquc  Xinncipcs  nee  alii  qnilihet  con- 
st it  ntioncs  rel  noi'd  jura  faccvc  possint,  nisi  nielioruni  et  vidjoruni 
terrte  consensus  primitus  habeatur  "  (Reichstag  at  Worms,  1231). 
In  times  of  necessity  and  peril  the  Conqueror  also  was 
obliged  to  pay  regard  to  this  national  feeling,  whicli  can  be 
clearly  traced  throughout  our  thousand  years  of  German 
history.    When  he  cut  most  deeply  into  the  existing  "law  of 
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the  land  "  by  the  separation  of  the  spiritual  from  the  temporal 
courts  of  law,  and  by  their  subordination  to  the  "  canonea  et 
Icf/es  rpificopales,"  he  added,  out  of  respect  for  the  nation  and 
the  Church,  that  this  was  done  "  communi  concilia  episcoporum 
ct  ahhatum  et  omnium  jnincipum  retpii."  This  absolute  sove- 
reign will  certainly  did  not  exclude  the  idea  that  the  optimates, 
who  were  assembled  at  the  court  day,  should  be  heard  and 
their  opinion  asked  in  important  enactments.  Naturally  this 
was  done  in  the  case  of  measures  affecting  the  whole  of  the 
common  law,  as  for  example  the  decree  in  4  William  I., 
which  confirms  and  modifies  the  laws  of  Eadward  the  Con- 
fessor. In  the  charter  which  held  out  so  many  promises  at  the 
commencement  of  his  reign,  Henry  I.  declares,  in  this  spirit, 
that  those  additions  were  made  by  his  father  *' consensu 
Iximnum."  But  the  purely  deliberative  character  of  the 
estates  of  the  realm  is  also  seen  in  the  formula.  In  the  sole 
existing  political  act,  in  which  William  the  Conqueror  speaks 
of  the  "consensus  episco2)orum  et  2)rinci]>um,"  he  confines 
himself  to  inserting  this  assurance  into  the  decrees  which 
he  issues  to  his  magistrates.  In  like  manner  Henry  I.  in 
his  charta  confines  himself  to  the  assurance  that  the 
"  onenihitiones  leffum  Eduardi^^  were  made  "consensu  Imvo- 
num."  For  more  than  a  century  the  many  hundred  signa- 
tures of  the  prelates  and  magnates  disappeared,  by  which  in 
the  Anglo-Saxon  times  the  resolutions  of  the  realm  were 
confirmed  and  attested.  No  one  has  the  right  to  inquire  who 
was  summoned  to  such  a  consilium,  no  one  has  a  right  to 
attest  such  resolutions.  The  declaration  made  by  absolute 
roj'al  authorit}',  that  the  "  meliores  teine"  were  present,  is 
regarded  as  sufficient  in  form  and  fact.  Promises  that  the 
magnates  should  give  their  consent,  and  guarantees  for  these 
promises,  begin  only  after  Magna  Charta.  On  the  appoint- 
ment of  high  prelates  the  whole  of  the  assembled  notables  are 
also  heard  in  council;  when  contemporary  accounts  allude 
to  the  business  of  the  curia  de  more,  this  is  their  ordinary 
topic  ;  but  yet  this  only  signifies  that  the  King  appoints  the 
prelates  after  hearing  the  "pro"  and  the  "con."     For  in- 
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stance,  Stephen  at.  Easter  1136,  holds  a  generale  eonsiliuin 
in  the  presence  of  eighteen  hishops,  and  a  like  number  of 
secular  lords,  and  issues  a  charter  for  the  appointment  of  the 
Bishop  of  Bath :  " audientihiis  et  collaiidantibus  omnibus  fidclihns 
me'is  his  siihscnjitis."  Upon  a  new  accession  to  the  throne,  or 
at  the  knighting  of  the  eldest  son,  an  especially  brilliant 
company  probably  assembled,  which  might  be  described  as  an 
extraordinary  court  day.  Such  a  one  was  that  of  1086,  which 
William  I.  summoned  towards  the  close  of  his  reign,  for  the 
purpose  of  reviewing  the  feudal  militia  and  receiving  the 
feudal  oath  from  the  vassals.  Such  deliberative  estates 
could  certainly  by  a  mere  change  in  their  degrees  of  power 
again  become  legislating  bodies.  .  But  even  for  this  the 
external  form  was  wanting  from  the  time  when  the  Norman 
kings,  perhaps  from  fear  of  such  a  result,  began  to  discontiniTe 
the  periodical  court  day.  Already  under  Henry  I.,  the  curia 
de  more  was  no  longer  regularly  held.  During  the  grievous 
confusion  in  Stephen's  reign  it  completely  ceased :  "  Jam 
quipiic  curise  solcmnes  et  ornatus  licfiii  sccinatis  ah  antiqua 
serie  descendens  prorsus  evanuerant  "  (Huntingdon  and  Chron. 
Norm.,  A.D.  1139).  They  never  revived  in  the  old  periodical 
manner.  For  the  deliberations  of  the  king  with  his  ()j)ti- 
matcs  a  body  had  therefore  to  be  formed  in  a  new  fashion, 
and  one  which  could  attach  itself  to  the  administrative 
system  and  the  existing  grand  offices.  The  constitutional 
rights  of  the  English  j)arliaments  have  in  the  course  of 
centuries  been  so  legitimately  and  honourably  acquired,  that 
they  do  not  need  any  invented  pedigree.* 

•  A  combination  of  State   business  appointed  from  tlicir  numbers ;  but  of 

with  the  {jreal  festival  Kutliorinj^B  ccr-  a  ronstitutional  li-^lit  of  assent  to  acts 

ttiinly  n-HuItttl  from  tlio  nature  of  tlm  of  Icf^islatioii  tiiero  is  iiowhcro  a  trace. 

State,  and  is  ulHowcasidUally  ex|)rew8ly  On  tlio  (K'casion  of  llio  accession  of  a. 

mentioned.      "  J'rracilH   iijitur  j'lHiiri-  kinfjj,  and  at  ills  coronation,  a  form  of 

orihua    ilichm,   dtar^ornm    nfijorlorum  election  or  acclamation  was  retained, 

chum;  in  mr.diuiii  ilitfi  ix  inoro.  rorpv-  iinil  continui'd  as  a  very  anoicMit  cere- 

ri«H<"  (Kadmer,  pp.  IIT,  :i5»,  10*2).     IJut  mony,  but  it  had  certainly  no  greater 

we  find  all  Huch  mentioiiN  confined  to  slKniticunci- at  tiiis  period  than  in  the 

the  fa<-t,  that  tliu  nobles,  aHHumbled  at  An^lo-Saxon  (iOadmer,   ]>.   Itl).      'J'lie 

the  court,  wero  nsked  their  opinion,  remaining  instances  of  an  association 

wur  or  church  matterH  woro  discuHHed  of  State  business  with  the  court  days 

with  tbetn,  and  judicial  commiwiious  are    principally    tho  following  :    a.d. 
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11.  ®Ijc  CTurta  Beats  as  a  Constitutional  Central  OTourt  of 
Hato  would  naturally  have  combined  with  a  Norman  parlia- 
ment, if  such  an  institution  had  existed,  after  the  fashion 
of  the  Anglo-Saxon  Witenagemote.  The  function  of  a  court 
of  law  was  and  remained  the  very  kernel  of  every  Germanic 
form  of  constitution  ;  judicial  proceedings  formed  the  current 


1070,  when  the  subjection  of  ecolesi- 
a.stioal  property  to  the  feudal  burdens 
was  decided  ujwn  (Matthew  Paria,  am. 
1070,  whose  statement,  however,  ia 
for  good  reasons  called  in  question  by 
Stubbs) ;  in  the  same  year  the  hearing 
of  a  lawsuit  between  the  Archbishop 
of  York,  and  tlio  Bishop  of  Worcester 
oecurs ;  a.u.  1090,  the  heariiis:  of  a 
duel  accusation  brought  by  (Jeoftrey 
Bainard  ajjainst  William  Count  of 
Eu;  A.D.  1100,  jiroceediiigs  relating  to 
the  reunion  of  Xormandy ;  a.d.  1107, 
for  tiie  regulation  of  ecclesiastical  dis- 
putes ;  A.I).  1123.  for  the  ap|X)intnient 
of  the  primate;  (a.u.  1124.  a  "witen- 
agemote" at  which  forty-four  thieves 
were  hantjed.  was  certainly  not  a 
•court  a.*8embly,  but  an  extraordinary 
legal  assize) ;  a.d.  1130.  under  Stephen, 
for  the  ratification  of  the  election  of 
the  Bishop  of  Bath  :  the  charter  drawn 
lip  on  this  matter  concludes  with  the 
words:  '■'^  and  lent  ibits  ct  roUaiidantibus 
•Dmnihus  fidelibus  meix  his  subgeripii^, 
ainid  WedmonusteriuiH  /;»  fjtnendis 
eoiicilii  celebnitiuiie  et  I'anchalis  ftdi 
sohnuitate  hoc  actum  est,"  etc. :  there 
were  present  thirteen  English  and 
five  Norman  prelates,  the  clianoellor, 
three  earls,  two  constables,  four  court 
officers,  and  six  barons;  a.d.  1155,  at 
the  proclamation  of  the  two  sons  of 
Henry  II.  as  successors  to  the  throne; 
A.D.  1164,  the  extraordinary  Assizes 
of  Clarendon  and  Northampton  are 
special  gatherings  of  notables,  in  con- 
sequence of  the  peculiar  state  of  the 
ecclesiastical  controversy.  The  older 
polemic  treatises,  such  as  Petyt's 
"  Rights  of  the  CJommons  Asserted," 
Brady's  Tracts,  etc.,  treat  all  such 
concilia  as  legislative  Norman  parlia- 
ments. In  modern  times  the  *•  Edin- 
burgh Review"  has  repeatedly  recurred 
to  this  view.  Hallam,  on  the  other 
hand,  is  somewhat  reserved,  "Middle 
Ages,"  Note  X.  In  the  "  Peers'  Report 


on  the  dignity  of  a  Peer,"  the  question 
is  treated  with  critical  caution  and 
legal  i)er8picuity.  An  authentic  digest 
of  all  the  notices  of  concilia,  from 
the  Conquest  to  Magna  Charta,  ia 
given  by  Parry,  •'  The  Parliament  and 
Councils  of  England,"  London,  1849. 
pp.  1  23,  in  which  the  uncertainty  and 
informality  of  these  ass.  niblies  and 
deliberations  is  made  [>erfectly  clear. 
The  most  rec«nt  historian,  Bishoji 
W.  Stubbs,  treats  of  the  Assizes,  i. 
356-358,  369,  376,  repeatedly  both  in 
his  "Constitutional  History,"  and  iu 
his  "Select  Charters."  But  whilst  in 
one  passage  he  confess-es  to  the  purely 
"  nominal "  character  of  this  co-opera- 
tion, in  which  only  the  theory  and 
form  of  a  nationt^  assembly  are  re- 
tained in  memory  of  an  old  Germanic 
political  idea  (Hist.,  i.  356,  Char- 
ters, 17),  in  other  passages  the  tradi- 
tional ideas  as  to  the  Norman  parlia- 
ments are  repeate<l  without  material 
alteration  (Hist.,  i.  276,  Charters,  ii. 
23,  and  iu  other  places).  Against  the 
direct  evidence  that  in  the  Norman 
perioil  the  royal  right  of  decreeing  ex- 
haustively controlled  all  departments 
of  the  ^Government,  a  constitutional 
lawyer,  like  the  author  of  the  great 
Upper  House  Rejwrts  on  the  Peerage, 
might  perhaps  endeavour  to  bring 
counter  evidence.  But  the  mere  repe- 
tition of  the  traditional  assertions  can- 
not be  received  as  a  counter  proof. 
Still  less  is  the  question  suited  to 
elaborate  discussions  in  essays  and  in 
the  daily  press,  even  though  they  be 
received  with  never  so  much  "  appro- 
bation." An  accurate  history  of  the 
Anglo-Norman  period  is  impossible, 
if  all  the  rights  which,  laboriously 
advancing  atep  by  step,  have  been  ac- 
quired for  the  popular  representation, 
are  by  a  fiction  presupposed  us  already 
existing. 
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business  of  every  national  assembly.  An  object  for  this  judi- 
cial activity  existed  beyond  doubt,  for  the  "  Leges  Eduardi  " 
comprehended  the  old  jurisdiction  of  the  "  King  in  the  Witen- 
agemote  "  in  cases  of  a  defectus  justiciw,  of  denial  of  justice, 
and  of  a  claim  for  justice  against  overpowerful  persons.  This 
depai-tment  was  now  even  extended  by  the  reservation  of  royal 
jurisdiction  over  Crown  fiefs,  and  by  further  reservations  in 
civil  and  criminal  causes.  But  the  traditional  mode  of  hold- 
ing a  King's  court  in  the  Witenagemote  had  become  inappli- 
cable. The  Norman  lords,  whom  the  King  now  gathered 
about  him,  might  represent  many  things  ;  but  they  were 
not  the  "  Witan  of  the  country,"  the  highest  bearers  and 
depositaries  of  the  Anglo-Saxon  common  law.  For  all  the 
highest  decisions  according  to  the  "Leges  Eduardi,"  they 
were  altogether  incompetent.  The  King  could  not  declare 
any  body  of  Norman  lords  a  permanent  central  court  of  law 
■without  proclaiming  a  jus  iniquum  as  a  principle  for  the 
country.  Equally  inapplicable  w^as  the  kind  of  court  custom- 
ary on  French  soil.  Had  it  been  possible  to  constitute  a  great 
princely  feudal  court,  like  those  which  sprang  up  in  France 
around  the  great  ducal  families,  this  would  certainly  have 
been  to  the  interest  of  the  Crown  vassals ;  for  out  of  such  a 
"  cour  clc  haronic  "  a  political  body  of  great  importance  would 
liave  immediately  arisen,  of  whose  enactments  the  history  of 
this  period  would  have  had  much  to  narrate.  But  the  Crown 
vassals,  more  than  five  hundred  in  number,  were  entirely  un- 
suited  for  such  a  purpose.  The  Norman  Eorls  and  great 
vassals,  in  their  almost  princely  x>osition,  would  never  have 
thought  of  regarding  a  few  hundreds  of  Norman  horsemen 
and  upstarts  as  their  equals  simply  because,  by  holding  a 
single  estate,  these  men  had  become  tcncntcft  in  cdpitc,  or 
immediate  soldiers  of  the  King.  Even  in  the  thirteenth 
century  the  creation  of  such  a  "  peerage  "  utterly  failed. 
Sucli  an  informal  l)ody  would  have  laclied  also  the  necessary 
legal  qualities  ;  for  the  judicial  decisions  involved  not  simply 
feudal  customs,  but  also  most  difficult  questions  of  the  old 
common  law,  as  well  as  still  more  difficult  and  confiicting 
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questions  arising  between  the   "  Leges  Eduardi "   and  the 
existing  feudal  law. 

For  obtaining  proper  legal  decisions,  there  was  accordingly 
nothing  left  but  a  small  selection  of  lawmen.  Among  the 
numerous  spiritual  and  temporal  vassals  a  number  of  suit- 
able and  experienced  men  might  be  found,  to  deal  with  each 
individual  case.  Among  more  than  five  hundi-ed  vassals, 
who  were,  according  to  the  right  inherent  in  the  grants  of 
land,  certainly  in  form  pares  among  themselves,  the  selec- 
tion of  lawmen  took  of  itself  the  shape  of  a  commission  for 
individual  causes.  The  royal  appointment  moreover  clothed 
even  minor  vassals  with  the  requisite  authority.  The  great 
vassal  was  obliged  to  recognize  each  man  so  appointed  as 
&  judge,  even  though  socially  he  would  never  have  recognized 
him  as  his  equal.  In  truth,  the  position  of  the  great 
feudatories  among  several  hundred  petty  ones  was  not  by 
any  means  pleasant,  and  hence  it  can  be  explained  why  the 
great  lords  preferred  submitting  themselves  to  the  judgment 
of  the  King  rather  than  to  that  of  a  miscellaneous  commission, 
which  never  inspires  confidence  in  its  administration  of 
justice.  Of  so  little  practical  value  was  this  "judicium 
pdrium  "  acting  by  commission,  that  in  later  times  Magna 
Charta  in  its  39th  article  mentions  the  "  judicium  parium"  of 
the  "  liheri  homines,"  but  no  especial  "judicium  parium  "  of 
the  Crown  vassals.  To  this  was  added  the  fact,  that  the  great 
Norman  lords  found  small  pleasure  in  occupying  themselves 
with  legal  questions,  when  such  questions  did  not  concern 
their  native  law  and  their  feudal  customs,  but  only  the  local, 
and  legal  business  of  a  foreign  place.  Hence  most  of  them 
probably  preferred  the  military  pomp  of  the  court  days  to 
magisterial  duties ;  to  many  of  the  lords  the  new  order  of 
things  w^as  so  distasteful  that  they  gave  up  their  fair  posses- 
sions on  English  soil  and  returned  to  the  Continent.  Still 
less  had  the  kings  an  interest  in  constituting  formal  judicial 
assemblies  from  the  vassals  at  court.  For  two  whole  centuries 
they  systematically  strove  against  the  creation  of  great  feudal 
curiw  in  the  counties,  until  they  attained  their  object  in  the 

VOL.  I.  S 
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statute  of  Marlebridge  by  forbidding  every  appeal  to  the 
greater  feudal  curias.  For  political  reasons,  they  could  still 
less  tolerate  the  creation  of  a  central  "  cour  de  haronie." 
They  much  preferred  to  leave  to  a  pliable  administrative 
justice  aU  decisions,  which,  in  one  form  or  other,  could  be 
properly  referred  to  it.  Where  the  immediate  royal  right  to 
property,  or  a  debitum  regis,  was  concerned,  the  Exchequer 
decided  with  more  certainty  for  the  interest  of  the  King ;  and 
since  the  " sedentes  ad  scaccariam^'  were  also  Crown  vassals, 
and  also  tried  cases  in  judicial  form,  and  were  likewise  justices 
as  well  versed  in  the  law  as  the  members  of  a  specially  con- 
stituted judicial  commission,  the  position  of  the  Exchequer, 
as  a  "judicium  parium,"  could  not  formally  be  called  in 
question.  The  official  title,  "  barones  scaccarii'*  was  perhaps 
originally  chosen  to  express  this  qualification  of  its  mem- 
bers to  pass  judgment  upon  the  Crown  vassals.  Where 
the  financial  system  was  not  concerned,  it  was  in  other 
respects  much  more  convenient  to  assign  the  Crown  cases 
reserved  to  the  county  courts ;  besides,  in  the  earlier  genera- 
tions it  was  not  possible  to  dispense  with  the  co-operation 
of  the  county  courts,  where  local  affairs  and  Saxon  customary 
laws  were  concerned.  The  Vicecomes  presides  over  the  trial 
by  a  royal  writ  with  his  lawmen  in  the  ordinary  manner,  but 
only  in  virtue  of  a  special  commission  :  **  hsec  dominica  placita 
regis  non  pertinent  Vicecomitibus  sine  diffinitis  prmlocutionihus  in 
Jirma  sua  "  (Hen.  I.  10,  c.  3).  It  was  not  until  the  time  of 
Henry  11.  that,  together  with  the  system  of  itinerant  judges, 
the  general  centralization  of  royal  justice  in  the  staff  of  the 
judges  took  its  rise.  (2) 

(2)   A   supreme    feudal    court  was  established    in    consequence    of    the 
also  necessary  in  En^hind,  since  the  Bonttorin>:r  of  tlio  groat  foudiil  posses- 
Crown  vossul  can  claim  to  bo  judged  sions  tiirougliout  sovoriil   C()unti(>8,   so  / 
only  by  his  parK«.     Tho  under  vnssal  tlmt  every    Crown    vivshuI    found   his/ 
cun   never  sit   in  julgmont  \\\mn  liis  jmrtti    in   his    own    county,  and    also 
own  feudal  lord  (lien.  I.  o.  :)2).     IJut  a    royal     Vicfcomig    or    oominiHsioner  1 
If  on  tlu!  Continent  a  standing,  or  at  among  tlio  vassals  of  I  ho  Crown  as  the  ! 
least  a  periodical    feudal   court  arose  repre«ontati\e  of  the  Iving.    Ai<<'oriling  • 
out  of  this  riglit,  this  was  only  in  con-  to  tliis  arrangement,  tho  county  court  \ 
scqnencu  of    tlio  diiTerent    territorial  wiis  the   regular  forum  of  tho  Crown  I 
institutions   which   exiMte<l  thtre.     In  vassalH,  and   ho   tlie   pcr.sonul   suit  of  1 
Eugluud  l\w  judicium  jKirtum  became  court  owed  by  all  temporal  and  H^iirituul  > 
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With  these  views  the  historical  evidence  also  tallies.  We 
find  the  royal  judicial  control  only  exercised  in  the  form  of 
commissions,  and  then  only  in  those  comparatively  few  cases 
where  actions  were  brought  by  the  most  powerful  and  favoured 
vassals  of  the  Crown.  In  all  cases  of  which  we  have  record 
these  commissions  are  of  such  a  temporary  character  in 
respect  of  their  personal  composition,  form,  and  principles, 
that  the  idea  of  a  permanent  court  of  justice  of  Norman  peers 
would  never  have  arisen  from  historical  testimony,  if  it  had 
not  been  thought  necessary  to  interpolate  the  missing  pieces 
of  evidence  from  institutions  of  the  Continent  and  of  later 
centuries.  Under  William  I.  a  dispute  between  the  Bishop  of 
Rochester  and  a  sheriff  was  referred  to  the  county  court  for 
decision,  the  Bishop  of  Bayeux  presiding  on  the  occasion. 
The  decision  of  a  suit  of  the  Archbishop  of  Canterbury  on  a 
matter  of  deprivation  of  lands,  was  delegated  to  a  court  com- 
posed, under  the  presidency  of  the  Bishop  of  Coutances,  of 
several  bishops,  Crown  vassals,  the  sheriff,  the  "  whole 
county "  of  Kent,  and  notable  persons  of  other  counties. 
Under  Henry  I.  the  Bishop  of  London  receives  a  royal  com- 
mand, to  allow  the  Abbot  of  Westminster  his  right,  *'  other- 
wise the  Exchequer  will  pass  judgment."    William  I.  arrests, 

vassals  of  the  Crown  was  strictly  in-  supreme  central  jurisdiction   wielded 

sisted  upon  (Hen.  I.  c.  7,  sec.  2).     The  by   commissions    and  the   Exchequer 

great  majority  of  their  law-suit:*  con-  exhibits  a  bad  judicial  system,  which 

tinupd  for  a  long  time  to  bo  in  reality  together  with  the  dismeinbtred  form  of 

settled   in    the    county   court.      The  the    county    courts    affords    an    evil 

records  of  the  proceedings  at  law  re-  picture  of  the  whole.     But  this  picture 

corded  by  Palgrave,  vol.  ii.,  show  us  truly   represents   the   state    of  aflfairs, 

that,    in    addition    to    these,    special  whith  only  becomes  less  glof>my  after 

judicial   commissions    were    compara-  Magna  Charta.     The  judicial  adminis- 

tively  rare ;    the  admission  of  them,  tration  was,  and  continued  to  be,  the 

side     by     side    with    an    established  weakest  part  of  the  Norman  govern- 

feudal  court,  would  be  perfectly  inex-  ment,  in  which  the  formal  retention  of 

plicable.    Just  as  incompatible  with  a  the  "  Leges  Eduardi"  was  incapable  of 

fixed  and  stationary  "coMr  rfe  6arort/e  "  remedying  internal   injuries,   the   un- 

would  be   the  judicial  jurisdiction  of  reliability  of  the  constitution  of  the 

the   Excliequer,   the   structure  of  tlie  courts,  and  the  mercenary  spirit  of  the 

whole  administrative  law,  the  police  whole  system.     The   Norman,   at    all 

system  of  arbitrary  amerciaments,  and  events,  found  in  the  greedy  Exchequer, 

all  the  later  incidents,  from  which  a  and     in      the     fee-exacting     district 

court    of    peers    hardly    succeeds    in  governor,  his  countryman,  his  comi-ade, 

emerging  with   endless  difficulty  and  and   his  compeer.     But  how  stood  it 

fluctuations  in  the  course  of  centuries.  with  the  less  fortunate  Saxon  Thane 

It  is  true    that   this    condition  of  a  aud  Ceorl  ? 
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at  a  court  day,  even  his  own  half-brother  without  a  judicial 
proceeding.  In  like  manner,  in  1137,  Stephen  arrests  his 
nephew  Eoger,  the  chancellor,  and  two  bishops,  "  et  commisit 
eo8  ctistodiis,  donee  dederent  castella.'"  Eeserving  a  final 
sentence  pronounced  by  judicial  peers,  the  King  thus  decides 
extraordinary  cases  either  in  person,  or  by  writ,  or  by  a  judi- 
cial commission  delegated  for  the  purpose.  Under  Henry  I. 
high  prelates  travel  across  the  seas,  to  lay  litigated  cases 
before  the  King,  and  decisions  which  the  King  pronounces 
in  Normandy  by  writs  de  ultra  mare,  are  still  quite  usual 
under  Henry  11.  and  Richard  I.  For  the  course  of  business 
of  the  royal  judicial  commissions  the  documents  reprinted  in 
Palgrave,  vol.  ii.,  are  so  far  of  importance  that  they  testify  to 
very  informal  proceedings  taken  by  the  commission,  which 
would  be  inconceivable  if  at  the  King's  court  a  feudal  tribunal 
with  permanent  officials  had  existed  as  an  established,  or  at 
least  a  periodical  court  of  law,  which  like  every  feudal  curia 
would  have  formed  for  itself  a  fixed  and  formal  procedure.** 

**  As  evidence  how  on  the  other  vill  and  Bracton,  treat  of  the  curia 

hand    "  Constitutional    History "    re-  regis    in    the    form   of    a   permanent 

gards  the  formation  of  the  aula  regis  bocly.      These  official  judges  are  erro- 

or  mria  regis,  I  content  myself  with  neously  represented  as  the  immediate 

referring  to  the  following  authorities :  successors  of  the  great  barons  in  Nor- 

Bowyer,  "  Constitutional  Law,"  p.  243,  man  feudal  curia.  As  a  proof  that  such 

and   Millar,   *'  English   Constitution,"  a  permanent  tribunal  of  peers  had  after 

vol.  ii.  cap.  3.    "  The  administration  of  the  Conquest  really    become   formed, 

justice  in  the  final  instance,  belonged  fragments  of  the  feudal  constitutions 

originally   to   the   great  council.      It  obtaining  on  the  Continent  are  quoted. 

was  the  King's  baronial  court  and  his  But  what  became  of  this  powerful  por- 

tenenles  in  cnpite  who  were  tho  justices  mnnent  body  afterwards?  The  so-culled 

and  judges  "  (Allen,  in  the  Edinlmrgh  history  of  English   law  oft'crs  no  ex- 

BmiexB,   xxvi.   p.   3G4).      "  The    com-  plauation   (Parry,    "  Parliaments,"    p. 

mittee  of  the   Upper  House  confines  xii),  (Foss,  "Judges,"  i.  20).   Whether 

itself    to    accepting    an    onlinarium  it  was  from  the  feeling  of  their  iiicapa- 

concilium   of   the    King,   wliich    con-  city  in  the  face  of  the  science  of  juris- 

sistcd    of   the    great  officials    and    a  prudence  that  was  now  beginning  to 

smaller  number    of   prelat<!8,   barons,  arise,  or  whether  it  was  from  increase 

and  justiciarii   learned    in    the    law.  of  business  in   the  court,  we  are  told 

This  select   council   was  at  the  same  that  at  all  events  "the  great  banms 

time  the  supremo  court,  called  Curia  gratlnally  withdrew."   Whilst  the  later 

Begii,    which    generally     met     three  banms  oi'  tlie  fourteenth  and  fifteenth 

tilDM  a  year — at  Eastur,  Whitsuntide,  centuries  seek   to  gain  tiieir  ])olitical 

Md  Christmas "  (Peers' Uo(>ort,  p.  20).  inlluence    by    persomvliy    taking    into 

This  confusion  is  due  to  the  fuet  that  their  hands,  and   that  with  the  most 

later,  under  Henry  II.,a  Ixnly  of  offieiul  uniixanipled  zenl,  tin*  conduct  of  noli- 

jUMticiarii  was  formed,  and  that  conse-  tieal  and   judicial   business,  by  which 

quontly  the  later  legal  works  of  (iluu-  thuy  finally  uoiuire  the  privileges  of 
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The  negative  result  accordingly  is  this,  that  under  the 
name  "  curia  regis  "  there  existed  a  wide  judicial  authority, 
residing  in  the  King,  of  personally  appointing  and  consti- 
tuting the  court  in  numerous  important  cases ;  but  that 
this  curia  regis  did  not  consist  of  the  collective  body  of  all 
vassals  of  the  Crown,  who  in  their  present  form  constituted 
no  exclusive  body ;  nor  of  a  definite  number  of  great  vassals, 
for  at  that  time  there  was  no  precedent  for  a  legal  separation 
of  the  greater  from  the  lesser  vassals  ;  nor  of  a  definite 
number  of  great  officers  of  the  realm,  for  the  great  offices 
were  at  that  time  not  so  constituted  that  it  was  possible  to 
form  on  their  basis  a  permanent  court  of  peers. 

In  this  connection  it  becomes  clear  how  in  England  the 
judicial  supremacy  of  the  King  could  extend  and  become 
centralized  so  far  beyond  all  the  limits  of  the  Germanic  con- 
stitutions of  the  Middle  Ages  ;  how,  contrary  to  all  principles 
of  the  Germanic  ordo  judiciorum,  the  King  so  often  sits  in 
person  in  court,  and  personally  takes  part  in  giving  judg- 
ment ;  how  the  forms  of  a  rescript  procedure  by  writ  arise, 
and  even  direct  justice  by  means  of  rescripts;  how  for  cen- 
turies afterwards  the  highly  personal  character  of  the  court- 
tribunal  is  retained  in  the  Constitution,  as  that  of  a  tribunal, 
"  ubicunque  fuerimus  in  Anglia."  Hence  can  be  explained 
how  Bracton,  Fleta,  and  the  later  law  books  do  not  regard 
the  royal  office  in  the  strict  formal  sense  of  holding  the  court, 
but  as  a  duty  of  administering  justice  itself :  "  nee  potest 
aliquis  juilicare  in  teniporalibus,  yiisi  solus  rex  vel  subdelegatus 
(Fleta,  i.  c.  17,  sec.  1).  From  this  justice  which  is  concen- 
trated in  the  person  of  the  King,  there  arises  at  a  later  period 
under  Henry  11.  a  court  of  justice  composed  of  official  judges, 
which,  as  the  records  inform  us,  arose  in  quite  a  different 
way,  and  not  as  a  continuation  of  a  permanent  court  of 
peers.*** 

a  court  of  peers,  the  barous  of  the  ••♦    The   only  correct   element   iu 

twelfth   and    thirteenth  centuries  are  that  fanciful   image  of  an  auUi  regis 

declared  to  have  begun  their  political  is  limited  to  this  :   that  the  hearing 

career,   by  withdrawing  from  the  tri-  by   commission   of   the   Crown    cases 

buuals  1  reserved  the  method  of  procedure  by 
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III.  .^  (Kun'a  BcQi's  consiliercti  as  a  ^upume  Sobnnment 
Council,  in  which  the  central  conduct  of  all  the  State  business 
is  comprised,  would  have  developed  itself,  as  in  France,  from 
a  permanent  feudal  Court  of  Law,  had  such  an  institution 
really  existed  in  England.     But  since  the  court  days  of  the 
King  are  assemblages  of  pomp,  since  the  royal  judicial  power 
is  exercised  by  commissions,  the  very  elements  of  a  formal 
royal  council  of  the  realm  were  wanting.     Granted,  that  the 
person  and  the  dignity  of  the  monarch,  even  in  the   court 
festivals,  can  never  be  entirely  separated  from  the  cares  and 
business  of  Government ; — still  a  continuous  deliberation  of 
the  king  was  also  indispensable,  apart  from  the  court  days, 
owing  to  the  intricate  legal  business  of  a  kingdom  constituted 
like  England.     Hence  there  existed  beyond  all  doubt  from 
the  first,  a  Consilium  Regis,  only  not  in  the  sense  of  a  fixed 
body,  determined  by  property  or  office  ;   but  simply  in  the 
sense  that  the  king  had  at  his  side  a  small  number  of  chosen 
spiritual    and  temporal  vassals  to   deliberate  with    him ;    a 
consilium,  whose  constitution  and  method  of  proceeding  was 
still  somewhat  indefinite,  and  varied  exceedingly  according  to, 
the  character  of  the  King.    There  existed  at  every  given  point 
of  time  a  sort  of  conseil  du  roi,  which  the  feudal  language 
designated  as  the  Curia  Regis,  but  which  varied  every  day 
according  to  the  will  of  the  king,  as  according  to  the  letter  of 
the  law  is  also  the  case  with  the  Privy  Council  of  our  own 
day.  (3) 

writs,  and  the  ordinary  administration  Henry  III.  that  rendered  it  necessary  I 

of  the  sherifTs  office  by  temporal  vas-  to    create    a    formal    consilium    rajis 

BftlsoftheCrowngavo  riso  toa  narrowiT  as    a    council-regency,    consisting    of 

circle  of  prelates  and  barons,  loarnod  in  prelates,  vassals,  and  persons  learned 

the  law,  who  were  gonerully  employed  in  the  law.     Tiie  rerniaiiont  Council 

in  judicial  business.    A  Ijody  of  persons  that   was   afterwards   formed   on   tliis 

like  tliis  was  the  natural  forerunner  of  precedent,  give   rise   to  an  erroneous 

tho_/u/i<»riartiof  laU^r  times,  and  of  tim  idea  of  a  permanent  council  as  a  con- 

"  bench  "   of    justiciaries,    aflcrwanis  stitntional    department     during     this 

formed.      Miulox   (i.   <!)   is,   us   usual,  period.      Here,   too,    it   is   diflicult  to 

nearest  to  the  truth  ;  he  always  quotes  mett  sucii  <leeply  rooted  political  con- 

•oberly  from  tlie  Kxchequer  records.  victiims,  otiierwise  than  by  giving  the 

(3)  Tlie  furia  rerfiit,  in  the  sense  of  following  survey  of  tiie   great   ofllees 

the  Niipreme   council,   ean    bo  just  as  whicli  actmilly  t!xisteti,  and  wliicli  were 

little  traced  back  to  a  corjK»rat(»  body,  composed  of  a  liaphazard  eolleetion  of 

M  can  the   supreme  feudal  tribunal.  temporary   representatives,  and  court 

It   WU   first  of   all   the    minority   of  and  feudal  olUees. 
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That  this  view  is  correct  is  convincingly  shown  also  by  an 
examination  into  the  nature  of  the  great  offices,  which  in  their 
Norman  form  could  as  little  constitute  a  permanent  council  as 
a  permanent  court  of  law.  Seven  great  offices  are  mentioned ; 
but  they  partly  lack  a  permanent  character,  and  are  partly 
limited  to  very  definite  and  particular  business. 

1.  ^  3l"SttCiariuS  totl'us  0ngliae  occurs  at  an  early  period, 
but  only  as  the  King's  representative,  appointed  by  com- 
mission for  a  time,  and  frequently  together  with  others.  For 
a  long  time,  too,  there  is  no  fixed  appellation  for  such  a  general 
governor,  for  whom,  according  to  the  taste  and  style  of  the 
writer,  sometimes  one  and  sometimes  another  Latin  expres- 
sion is  used.  The  frequent  absence  of  the  kings  in  Normandy 
made  a  representative  often  necessary.  But  it  was  not  until 
Henry  the  Second's  reign  that  K.  de  Beaumont,  and  then 
E.  de  Luci,  and  in  1180  R.  de  Glanville,  were  definitely 
described  as  **  Summus  Jmtkiarius  totius  Angliw."  Richard  I. 
at  his  accession  appoints  a  bishop  and  an  earl,  and  associates 
with  them  {associut  eis  in  regimine)  five  barons.  Subsequently, 
on  his  departure  into  Normandy,  he  appoints  two  other 
bishops  and  four  barons;  from  Palestine  he  adds  to  these  the 
Archbishop  of  Rouen.  Later,  Archbishop  Hubert  becomes 
Summus  Jmticiarius.  The  patent  still  exists  (15  John)  which 
appointed  the  Bishop  of  Winchester  **  Justiciarius  noster 
Angliie,  quamdiu  nobis  placuerit,  ad  custodiendam  loco  nostra 
terrain  Angliw."  It  was  not  until  the  time  of  Henry  H.  that 
the  office  appears  to  have  been  regarded  as  a  Government 
office ;  after  Henry  HL  it  ceased  to  exist,  (a) 

(n)  The  Capitalii  Juttiriarius  is  so  facta  are  denoted  as  "  Vicarii  Regis" 
treated  by  Sptlmau  (pp.  405-418)  thiit  or  "' I'rxcipui  Anglix  Justiciarii." 
a  certain  coutinuity  in  the  office  Under  William  II.,  b'lambard,  a  chap- 
appears  to  be  proved  by  what  he  says.  lain  of  the  King,  is  mentioned  as 
But  under  the  earliest  reigns,  only  a  "  I'lacitator  tt  Exactor  totius  Anglix," 
temporary  representation  of  the  King  or  "  Regiarum  opum  Procurator  et 
is  spoken  of.  lu  •  the  year  1067  Justiciarius."  Under  Henry  I.  Bishop 
William  I.  appoints  Bishop  Odo  and  Roger  is  called  '■^Justiciarius  totius 
"W .  YitzOsheru,  custodts  Anglix  {Hove-  Anglix  et  Secundus  a  Rtge."  Under 
den,  i.  450).  Tlie  Saxon  Chronicle  the  same  king  R.  Basset  and  others 
says  of  Odo  "  Cum  rex  in  Normannia,  are  also  mentioned  in  a  like  capacity. 
fuit  ille  primus  in  hac  terra."  In  In  1153  Stephen  appoints  his  successor 
1073  W.  de  Warenne  and  R.  de  Bene-  by  agreement,  ^^Justiciarius  Anglix" 
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2.  '2il)t  ^tncscj^allus  toti'us  Englta?,  UorlJ  l^fgft  ^tctoartr, 
major-domus,  aj)pears  to  have  been  from  the  first  an  hereditary 
ofl&ce.  The  Norman  kings  were  the  richest  lords  in  Christen- 
dom, and  their  social  position  in  itself  demanded  that  they 
should  be  surrounded  with  court  offices ;  some  of  which,  ac- 
cording to  the  ideas  of  that  period,  were  required  to  be  quite 
as  hereditary  as  the  Crown  which  they  served.  A  seneschal, 
a  marshal,  a  chamberlain,  a  butler,  were  all  the  more 
necessary  to  the  royal  Crown  and  dignity,  as  the  great  vassals 
were  themselves  surrounded  by  similar  officers.  Beyond 
doubt  an  hereditary  major-domus  had  previously  existed  in 
Normandy.  But  the  office  was  of  such  little  political  im- 
portance, that  the  seneschal  of  William  I.  cannot  be  identified. 
Under  William  II.  it  is  said  of  Eudo  "major-domus  regiee, 
qiiem  nos  vulgariter  Senescallum  vel  Dapiferum  vocamus  ;  "  and 
an  old  record  quoted  in  Coke  testifies:  " Senescalcia  Anglise 
pertinet  ad  comitivam  de  Leicester  et  pcrtimtit  ah  antiquo.'"  On 
the  condemnation  of  Simon  de  Montfort  at  the  close  of  this 
period  tliis  hereditary  office  became  extinct,  {h) 

3.  %^t  Horti  ^rtat  Ci)nmb£rlain.  The  royal  household  had 
from  the  earliest  times  a  separate  administration  (Camera) 
for  certain  estates,  dues,  payments  in  kind,  and  personal 
expenses  of  the  King.  The  managers  {camerarii)  are  personal 
officers  of  the  King,  but  the  place  of  the  first  among  them 

— at    least     Hoveden     asserts     this,  i.  169).     The  order  from  that  time 

although  the  agreement  tliat  had  been  onwards  is  given  by  Fose,  i.  p.  170, 

concluded  contains  nothing  about  it  seq.,  ii.  p.  23,  scq. 

(Fobs,  i.  145).     A  good  survey  of  these  (h)  With  regard  to  the  seneschallus 

early  general  governorships   is  to   be  totius    Aiujliie,  rf.   the   references    in 

found   in    Fosh,   i.   pp.    11-20  ei  neq.  Madox.     (Jrontisnieiiill    is   mentioned 

The    imix>rtant    circumsfanoo  is  also  as   soneschal   of    William    1.,  but   in 

brought   into  prominence,   that  those  diflerent  places  other  persons.     After 

persons  wliom  tiio  liiHtorians  mention  the   extinction    of    the    oflico    in  tlio 

a»  $uinmiju»ticinrii,Hiy;u  the  charters  norson  of  Sinnm  do  Montlort,  it  came 

aa  witneHBCs,  without  adding  tills  title  later    by   ro-giants    to   the   house    of 

(Fo88.  i.  85);  ond  also,  that  the  title  LancaHter,   became    extinct   with   the 

juttiriariuK  actually   never  occurs   in  accession  of  that  house  to  the  throne, 

the  charters  of  William  I.,  and  very  and  was  subsequently  only  granted  on 

rarely  in  those  of  William   II.  (Foss,  the    occasi(m    of     great    ceremonies, 

i.  9(1).     Hut  under  Henry  II..  together  jno   hue    rice,   notalily    at    coronation 

Willi    the    radical   changes  introduced  festivals.      A   detailed    description   of 

into  tho  central  governnuMit,  the  mfrn-  the  royal  household  tiniler  Henry  II. 

wiUj^iiWff/'iriHd  appears  unmistakably  is   to    bo  found   in   the   Liber    Niger 

M  a  fonoal  guvoruiueutal  oiUce  (Foss,  Bcaccarii  (edit,  licurne). 
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{magister  camerarius)  becomes  in  accordance  with  the  tendency 
of  all  court  offices,  an  hereditary  office.  Thus  Henry  I.  grants 
to  Alfred  de  Vere  "  Magistrain  Camerariam  totiiis  Anglim  in 
feodo  hereditario  tenendam ;  "  and  so  it  remained  down  to  the 
time  of  Henry  de  Vere,  eighteenth  earl  of  Oxford.  But  since 
the  hereditary  office  becomes,  as  usual,  a  mere  honorary 
place,  there  arises  for  the  real  administration  of  the  camera, 
a  new  personal  office  of  camerarius  regis,  King's  chamberlain, 
who  has  also  a  place  of  honour  in  the  Exchequer,  in  which  his 
and  the  Lord  Great  Chamberlain's  under  chamberlains,  or 
chamberlains  of  the  Exchequer,  are  employed  as  keepers  of 
the  chest.  Under  the  Plantagenets  this  King's  chamberlain 
becomes  an  active  Lord  Chamberlain,  (c) 

4.  tlTfic  CTonstabularius  totius  StnQlter,1Larti  l^tgf)  (Tonstablc, 
Connetable  of  England,  cannot  be  shown  to  have  been  an 
hereditary  office  in  the  earlier  Norman  reigns.  In  Normandy 
it  appears  to  have  existed ;  in  England  the  creation  of  such 
an  office  was  against  all  the  principles  of  the  Government. 
Cotistahulurii  are,  it  is  true,  mentioned  often  enough  ;  for  every 
command  forms  a  "  constahilarta,"  the  command  of  a  troop, 
a  castle,  a  garrison,  or  even  of  a  ship  {constahularia  navigii 
regis).  It  was  not  until  the  time  of  the  concessions  in 
Stephen's  time,  that  a  constahularia  appears  as  a  family 
office,  and  under  Henry  II.,  one  or  two  constahularise  are  be- 
yond all  doubt  bound  up  with  the  possession  of  a  group  of 
knights'  fees.  But  the  privileges  attached  to  the  office  appear 
to  have  been  only  two  : 

(a)  A  post  of  honour  as  Great  Constable  of  the  feudal 
militia  on  its  peace  footing,  with  no  right  to  command,  but 
some  military  jurisdiction,  and  with  the  duty  of  keeping  the 
rolls  of  attendance  and  similar  administrative  functions, 
which  were  performed  by  representatives.  Eeal  commands 
are  always  based  upon  royal  commission. 

(<•)  As  to  the  Groat  Chamberlain  and  hereditary  oflBce  became  divided  owing 

the   Ciiiuerarii,   cf.   the   references   in  to  female  succession ;  it  exists  to  the 

Madox.     After  the  death  of  Henry  de  present    day    with    certain    fees  and 

Vere,  eighteenth  earl  of  Oxford,  the  functions  at  the  royal  coronation. 
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(j3)  A  place  of  honour  in  the  Exchequer  with  formal  duties 
exercised  by  representatives.  Thus  the  constabularia  arises  in 
the  Exchequer,  and  in  the  Court  of  Common  Pleas  also,  after 
their  separation.  But  the  constable  is  only  an  active  member 
of  the  Exchequer  by  virtue  of  special  appointment. 

In  this  sense  the  Bohuns  held  the  hereditary  office  until 
1371 ;  then  it  passed  through  female  succession  into  the 
royal  family;  and  thence  to  the  Stafford  family,  in  which 
it  became  extinct  in  1521.  {d) 

5.  'Srtt  Jtlarescallus  ^ngliae.  An  hereditary  military 
marshal  no  more  existed  originally  in  England,  than  an 
hereditary  constable.  The  conquering  army,  it  is  true,  had 
its  marshal  (E.  de  Montgomery).  But  the  idea  of  a  family 
office  is  not  met  with  until  Stephen's  time,  when  (together 
with  Milo  of  Gloucester  as  high  constable)  Gilbert  de  Clare  is 
mentioned  as  marshal,  and  the  office  is  continued  from  that 
time  to  his  descendants.  On  the  other  hand  it  appears  that 
from  the  first  an  hereditary  royal  marshal's  office  had  existed; 
an  office,  which,  considering  the  importance  of  the  royal 
stables,  could  hardly  be  omitted  in  a  court  household,  accord- 
ing to  the  social  notions  of  those  times.  The  title  is  certainly 
very  indefinite.  Every  office  for  the  management  or  pro- 
visioning of  a  number  of  horses  is  called  a  "  tnarescalcia,''  and 
we  even  meet  with  a  marescalcia  avium  and  a  marcscalcia 
mensuras  regis.  Beyond  doubt,  however,  a  first  court  marshal 
existed,  whose  office  consisted  in  protecting  the  person  of  the 
sovereign,  assigning  apartments  in  the  palace,  and  in  main- 
taining the  peace  of  the  royal  household.  This  first  marshal 
was  called  Magister  Marescallus,  or  simply  marshal,  and  since 
he  bore  the  name  of  Marshal  as  a  family  name,  probably 

(<I)  Aa  io  tho  Conglnhnlariuii  Angltje,  vit'lituf.  damns  rrgix"  (Foss,  i.    123), 

Spelinan,  "Glosauiium,"  pp.  18!J-18(J,  wliich  dosoription,  ii{?uin,  is  cnpahlo  of 

HivcH  UH  a  maun  of  miscollunoous  in-  various  iiitiTprotatioiis.    A  fainily  rif^lit 

formation.     Thus  much  in  provnrl,  tlmt  to  ii  military  foniniaiul  lian.  as  a  fact, 

it  wuH  not  until  St(>ph»'ii'«  tinio  that  an  mvur  cxiBtud  in  Kn^^liind.    'J'ho  report 

Ix-rcditury  ctmHialiuUtria  can  ho  naid  to  of  tho  commiltuo  of  thi^  Uppor  Ilouso 

huvo  existed,  in  tho  pursoii  of  Milo  of  ooncoivoH    tho   r<»inttihuliiri(i   as    corn- 

Ulouooator.    IliH  fiithur,  Wultur,  wftH  priHinjf  u  Huni  total  of  Horvicos  whioli 

dutpribod    In    tho  history   of  un   old  tho  Kin>;  oonld  at  pleasure  acoept  or 

abbojr,    m    "  oondabuUirius    princcut  rojoot  (PoorH*  lloiwrt,  iv.  2U9-270). 
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possessed  the  office  as  an  hereditary  one.  But  since,  after 
that  time,  the  family  of  the  Marshals  (court  marshals),  and 
the  Clares,  Earls  of  Pembroke  (military  marshals)  became 
united  by  female  succession,  thenceforward,  either  intention- 
ally or  by  accident,  both  offices  became  blended  together  in 
one  Earl  Marshal.     The  duties  are  then  threefold  : 

i.  A  post  of  honour  in  the  feudal  militia,  coming  immediately 
after  the  constable,  with  the  duties  of  keeping  the  rolls  of 
attendance,  etc.,  which  were  exercised  by  proxy. 

ii.  A  post  of  honour  in  the  Exchequer  with  formal  duties, 
also  undertaken  by  representatives.  Thus  arose  the  Ex- 
chequer Marshal,  who  had  the  right  of  taking  into  custody 
those  from  whom  accounts  were  owing.  After  the  later 
division  of  the  governmental  departments,  the  marshals  of  the 
English  law  courts  of  to-day  proceeded  from  this  office. 

iii.  A  supreme  post  at  court,  which  together  with  the  right 
to  fees  and  the  appointment  to  certain  offices,  constitutes  to 
this  day  an  hereditary  office,  {e) 

6.  'STftc  (!rf)anccUor,  (fTancdlarius  IXcgis  is  the  pre-eminent 
spiritual  personage  of  the  court  of  the  Middle  Ages;  as  is 
also  his  office  in  the  court  of  the  Queen,  in  that  of  the  dig- 
nitaries of  the  realm,  and  great  vassals,  in  contradistinction 
to  whom  he  is  called  the  "Regis  Cancellarius."  His  original 
position  is  that  of  a  first  chaplain.  Chef  de  la  Chapelle  du 
Roi.  But  as  all  writing  was  originally  in  the  hands  of  the 
clergy,  the  chancellor,  in  his  capacity  of  private  secretary, 
conducts  the  correspondence  of  the  King  with  the  Exchequer, 
the  under-officials,  and  private  persons.  He  is  accordingly  a 
court  chaplain,  in  later  times  generally  a  bishop  or  an  abbot, 

(e)  Oil  the  subject  of  the  Maregcallus  patent.     Here  again  the  existence  of 

An(jlim,  Madox  gives  us  a  uumber  of  several  marshal's  offices  is  perplexing, 

reliable  data,  which  form  the  basis  of  Under  Henry  I.,  Wigan,  the  marshal, 

later  statements.   Later  on  the  anomaly  was  enfeoffed  of  certain  estates  for  hia 

arose,  that  the  earl's  title  of  the  Pem-  marshal's  office.   A  second,  apparently 

broke   family   (at  a   time   when  this  a  lower  marshal's  office,  we  meet  with 

was  a  very  lofty  and  rare  title  in  the  in  the  family  of  V'enuz,  which  according 

land),  bound  up  with  tlieir  hereditary  to  a  later  statement  laid  claim  to  the 

office  of  court  marshal,  became  united  "  magistra  tnarescalcia,"  but  is  said  to 

under  tite  title  of  earl-marshal,  which  have   had  its  claim  rejected  (Charta 

is  met  with  as  early   as   Henry   III.,  I.  Job.), 
and  is  used  in  later  times   in  letters 
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and  has  a  seat  in  the  Exchequer ;  from  the  time  of  Henry  II. 
he  becomes  a  principal  personage  in  the  formation  of  the 
administrative  departments.  His  office  is  and  remains  a 
revocable  office  of  trust,  and  is  sometimes  granted  in  return 
for  a  fine,  in  the  amount  of  which  the  increasing  importance 
of  the  office  is  apparent.  As  early  as  Stephen's  time,  a 
chancellor  pays  3000  marks  for  his  office.  In  7  John,  Walter 
de  Grey  pays  5000  marks  for  the  office  of  chancellor  for  his 
life — a  method  of  grant,  however,  which  was  soon  discon- 
tinued. Occasionally  a  vice-chancellor  is  also  mentioned; 
and  further,  a  Clericus  Magister  Scriptorii,  who  acts  also  as 
Clerk  of  the  Exchequer ;  a  Scriptor  Botuli  de  Cancellaria, 
and  others.  (/) 
7.  '2rf)C  'STreaSUter,  generally  a  cleric,  appears  under  Henry 


(/)  The  Chancellor,  Cancellarius 
Regis,  is  treated  of  in  detail  by  Spel- 
man  (p.  127-135),  who  gives  a  list  of 
the  chancellors  down  to  James  I. 
Here  also  the  pedigree  of  the  office 
has  been  traced  too  far  back  into  the 
past,  for  the  cupellani  regis  of  the 
Anglo-Saxon  period  are  represented 
as  chancellors  of  the  realm.  It  was 
not  until  the  last  generation  of  the 
Anglo-Saxon  period,  that  the  CapeU 
lantu,  SiyiUarius,  Notarius  Regis,  is 
BO  frequently  mentioned  that  the  ex- 
istence of  an  established  secretarial 
department  in  the  government  can  be 
assumed  (Kemble,  Anglo-Sax.  ii.  97). 
Tlie  Great  Seail  which  is  delivered  to 
the  chancellor,  and  lias  later  its  own 
history,  dates  from  Kadward  the  Con- 
fessor. Hardy  (184:t)  was  the  first  to 
publish  an  exact  tabic  of  the  l,ord 
Chancellors  and  Keepers  of  the  Gn  at 
Seal,  and  Lord  Camj)bell  to  write 
their  lives  (London,  1845-18-17).  A 
list  of  the  earliest  chancellors  lias  been 
carefully  compiled  by  Fo.sh("  Judges," 
vols.  j.  and  ii.).  Under  the  early  Nor- 
man reiguit,  the  chuncellor  still  ap- 
pears ai  an  offlcinl  of  the  second  degree, 
whuM  aignaturo  occurs  after  those  of 
the  bitthopB  and  earls,  and  having  a 
■out  among  the  barons  of  the  Exche- 
quer. Tbo  chaqeellors  rif  this  early 
pori<Ml  were  advuiKN'd  in  later  times 
to  biiihopB'  Mwa,  It  was,  however, 
already  an  importaut  office;   uuo  iu 


which  the  chancellor,  as  cabinet-coun- 
cillor, generally  managed  all  that 
related  to  the  papal  throne,  and  trans- 
acted such  cabinet  business  as  re- 
quired a  knowledge  of  law.  By  the 
middle  of  the  period,  the  position  had 
become  so  much  enhanced  in  dignity, 
that  the  most  eminent  bishops,  and 
even  archbishops,  fill  the  office  of 
chancellor.  Nevertheless,  the  chan- 
cellor remains  a  member  of  the  Ex- 
chequer, and  under  Henry  III.,  also 
exercises  the  functions  of  an  itinerant 
judge.  Under  Henry  III.,  a  chancellor 
was  once  appointed  to  whom  the  King 
either  could  not  or  would  not  entrust 
longer  the  conduct  of  the  business 
appertaining  to  the  office;  and  so  the 
expedient  was  resorted  to  of  appoint- 
ing a  "  ctiMos  sigilli"  who  dischiirged 
the  principal  business,  without  receiv- 
ing the  title  of  ehant'oUor  (Foss,  ii. 
1H7,  «<■».)•  From  this  period  there 
dates  also  a  distinction,  which  can 
never  bo  clearly  established,  between 
a  chancellor,  and  a  "  Keeper  of  the 
Great  Seal."  A  vice-chuncellor  is 
also  met  with  once  incidentally  under 
Henry  II.  (Fos.s,  i.  KJO).  From  this, 
under  Kichard  1.,  a  formal  official  posi- 
tion is  created  (Foss,  ii.  21);  but  one 
wliich  again  ceases.  'J'ho  chricus  nin- 
nlliirii,  as  representative  of  the  chan- 
cellor in  the  E-xcheoner,  is  mentioned 
in  the  "  DialoguH  (fe  Soaccarin,"  i.  (5, 
us  being  oven  llien  au  importaut  officer. 
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II.,  and  even  earlier,  as  one  of  the  barons  of  the  Exchequer, 
among  whom  he  is  especially  singled  out.  Bishop  Nigel 
obtained  the  office  for  his  son,  the  author  of  the  "  Dialogus," 
in  return  for  a  fine  of  £400.  In  its  later  form  it  increased 
in  importance  together  with  the  finances,  so  that  at  last  it 
culminated  in  the  office  of  Prime  Minister  of  the  country.  (</) 

A  survey  of  these  great  offices  shows  us  that  they  were 
neither  contemporaneous  nor  homogeneous.  They  rather 
point  decidedly  to  a  concentration  of  authority  in  the  head 
of  the  Government.  When  deliberating  upon  important 
military  affairs,  the  King  would  certainly  not  pass  over  the 
high  constable ;  when  dealing  with  foreign  affairs,  especially 
the  relations  to  the  papal  see,  he  would  not  easily  dis- 
regard his  chancellor,  or  the  primate ;  in  financial  questions, 
he  would  not  overlook  his  treasurer.  But  all  the  historians 
mention  only  single  individuals  as  influential  counsellors,  and 
these,  too,  are  described  as  being  constantly  changed.  The 
important  offices  have,  on  the  whole,  so  much  the  character 
of  a  revocable  commission,  and  the  few  hereditary  offices 
have  relatively  such  unimportant  actual  duties  attached  to 
them,  that  a  permanent  constitutional  body  could  not  be 
created  out  of  them.  The  assumption  of  the  existence  of  a 
permanent  royal  council,  under  the  name  of  a  "Concilium 

(g)  The   Thevaurarius  Regis  is  de-  and  others,  and  which  are  invariaWy 

scribed  in  tlie  complete  accounts  given  combined  with  the  tenure  of  knights' 

by  Miiilox,   to   which  we  shall  again  fees. 

refer  in  the  following  period.      Defi-  ii.  Lower  Serjeantie$,  corresponding 

oient  as  the    information    respecting  to  the  lower  ministers  in  tlieir  various 

these  great  officials  is  as  a  whole,  yet  degrees,  and  combined,  not  merely  with 

this  much  is  clear,  that  the  persons  knights'  fees,  but  also  with  other  pos- 

who  really  administer  the  business  of  sessions  which  were  free  of  service  and 

the  Government,  and  exercise  an  im-  scutage. 

portiuit  indiieuco  upon  it,  are  revo-  The  system  of  management  of  the 
cably  appointed  servants  of  the  King,  Norman  kings,  however,  did  not  allow 
or  ofiQcials  appoint'  d  by  commission.  serjeanties  to  be  created  in  too  great 
The  hereditary  offices  have  only  a  numbers,  and  conceded  to  them  neither 
subordinate  position  in  the  financial,  considerable  possessions  nor  an  in- 
military,  and  judicial  system,  and  are  fluence  upon  the  government  of  the 
not  so  numerous  as  in  other  countries ;  State.  From  political  reasons  it  is 
they  are  divi' led  into  two  classes: —  probable    that   in    the  course  of  the 

i.  Grand  Serjeantifs,  corresponding  Bliddle   Ages,   more    serjeanties   were 

with  the  higher  household  ministers  of  turned  into  fees  owing  military  service, 

the   Contiiu  ut,    high    steward,    great  than  new  ones  created, 
chamberlain,  constable,  marshal,  butler 


^ 
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Ordinarium"  or  "  select  council,"  is  rather  an  anticipation  of 
the  result  of  circumstances  which  only  developed  in  later 
times,  in  the  order  which  I  will  proceed  to  state. 

Under  William  the  Conqueror  everything  indicates  a 
"  gouvernemcnt  personnel  "  rendered  necessary  by  the  complete 
change  of  the  whole  political  system,  in  which  the  King  feels 
himself  strong  enough  to  leave  behind  him  in  the  times  of  his 
absence  some  great  vassal  as  governor  in  his  stead. 

Under  William  II.  this  was  avoided,  and  a  royal  chaplain 
was  impowered  to  conduct  the  business  of  the  State,  in  which 
the  oppressive  fiscal  system  and  the  firmly  established 
bureaucratic  institutions  of  the  Exchequer  become  developed. 
Under  Henry  I.,  and  the  long  rule  of  his  grand-justiciary. 
Bishop  Eoger  of  Salisbury,  the  Exchequer  became  established 
as  a  permanent  general  directorium ;  which  may  be  compared 
with  the  German  central  military  and  demesne  chambers,  and 
which  was  at  that  time  the  only  permanent  central  department 
of  State  (curiarum  omnium  antiqnissima) ,  the  other  business  of 

f  the  central  government  being  conducted  by  the  King,  with 

\ counsellors  whom  he  frequently  changed. 

Under  Henry  II.,  the  Exchequer  is  further  developed  into  a 

I  department,  organized  in  corporate  fashion,  with  periodic 
sittings  for  the  financial  administration  and  similar  business, 

I  and  into  a  corporate  royal  court,  while  the  other  business  of 
the  central  government  is  still  carried  on  by  the  King  with 
counsellors  whom  he  frequently  changes. 

Under  Henry  III.  a  government  council  was  first  formed  as 
an  administrative  body  for  the  discharge  of  the  whole  business 
of  the  State,  which  formed  a  basis  for  the  administrative 
nature  of  the  permanent  councils  of  later  times.*** 

•••   Tliough    in    direct   contradic-  immedintoly  assumed.    So  soon  as  ho 

tlon  to  the  character  of  the  ofllces.  it  appoints  n  judicial  commisHion,  tiiis  is 

is  aInioHt   inii)OHHiij|u  to  (>ra(liciit<t  tho  a^ain  at  <inc(>  tiilvcn  to  be  a"  (^(>f(r//mm 

tiow  which  insiHts  upon  u  perinumnt  (hiliiinrium,"  citiur  identical  with  the 

royal  council  in  thiH  |)eriod.    80  Hoon  former  or  iiidopcndi'ut  of  it.     If  the 

•a  tho   King  discharf^cs    the  current  King  only  once  in  dcliheration  with  a 

buHincRH  of  Oovcmnient  with  a  small  mcctinp;  of  couiiHollors,   composed  of 

numljcr  of  Ktate  odlcinlH,  the  cxiHtcnco-  prelates  and  barons,  Kettles  important 

of  a  properly  conwtiltitcd  "(hnHlium  nicasures,  tliis  is  rcKanied  as  a  **  ilfaj;- 

Ordtnarium     or  "Holect  Council,"  is  nurn  Conct7ti<m,"  uhuust  identical  with 
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the  Upper  House  of  later  times.  Where 
historians  speak  of  any  great  gather- 
ing, on  the  occasion  of  a  festival  or  of 
a  critical  state  of  the  realm,  a  "  Com- 
mune Concilium"  is  made  out  of  it; 
which  is  either  supposed  to  compre- 
hend the  collective  body  of  the  Crown 
vassals,  or  somttliiug  more  or  less. 
Even  Parry,  who  in  other  places  is  so 
clear-headed,  is  unable  to  keep  clear  of 
this  traditional  method  of  regarding 
things.  "  The  first  was  the  King's 
Ordinary  Council,  consisting  of  pre- 
lates, earls,  and  barons,  selected  by 
himself,  and  asbisted  by  the  chancellor, 
chief  justiciary,  the  judges,  and  other 
officers  of  State.  It  was  not  only  a 
Council  of  State,  but  the  Supreme 
Court  of  Justice,  and  met  three  times 
every  year  at  the  great  festivals  of 
Easter,  Whitsuntide,  and  Christmas ; 
sometimes  at  Michaelmas,  and  at  other 
times  also  by  adjournment. 

"  The  Magnum  Concilium  was  a 
larger  assembly  of  persons  of  rank  and 
property,  couvenwl  on  extraordinary 
fX'cawions. 

"  Tlie  Commune  Concilium  was  a  still 
more  numeruus  body,  collected  together 


for  more  general  purposes"  (Pari.  p.  10). 
It  is  difficult  altogether  to  form  any 
definite  ideas  from  this.  Similarly, 
Hallam  (Middle  Ages,  ii.  c.  8,  note  13) 
distinguishes  between  a  Commune  Con- 
cilium, consisting  of  all  the  Crown- 
ya^sals ;  a  Select  Council  for  judicial 
and  administrative  purposes ;  and  a 
Court  of  King' I  Bench,  which  is  said  to 
have  separated  itself  from  the  Select 
Council  in  Henry  II.'s  reign  (r/.  also 
Stubbs  :  Index,  s.  v.  "  Council  ").  The 
error  lies  in  the  pedantic  interpretation 
which  would  create  constitutional 
bodies  out  of  a  government  with 
changing  counsellors.  The  shapelei>8 
form  of  the  Norman  central  govern- 
ment has  brought  later  historians  uho 
into  the  difficulty  how  they  are  to 
denote  the  relation  of  that  permanent 
official  body,  the  Exchequer,  to  the 
so-called  Curia  Begin.  Madox  (i.  154) 
expresses  his  views  with  great  caution, 
calling  the  Exchequer  a  portion,  or  a 
limb,  of  the  Curia,  a  sort  of  Subaltern 
Court;  which  is  correct,  if  under  the 
term  Curia  we  understand  the  whole 
central  government  in  its  shapeleM 
state. 
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CHAPTEE  XVII. 

transitional  ^eriotr— Jtmcrant  ^justices— ^Justices  in  33nnco 
—Origin  of  Estates  of  tf)c  llealm. 

However  strong  the  Norraan  State,  by  its  institutions,  might 
seem  to  its  contemporaries,  yet  the  weakness  of  a  purely 
personal  Government,  which  was  ever  losing  its  support  at 
the  death  of  the  ruler,  soon  began  to  be  apparent.  A 
recognized  and  duly  entitled  monarch,  and  a  powerful  person- 
ality, are  the  necessary  conditions  of  such  a  government. 
Both  these  elements  were  wanting  in  Stephen,  whose  usurpa- 
tion of  the  throne  brings  about  a  conflict  which,  with  few 
pauses,  fills  up  the  whole  of  his  reign.  It  is  in  England  the 
period  of  sword  law  and  similar  to  the  interregnum  in 
Germany.  The  poor  rural  population  were  compelled  to  do 
villein  services,  not  for  royal  castles,  but  for  the  strongholds 
of  the  petty  lords.  **  Erant  in  Anglia  fere  tot  tyranni,  quot 
domini  castellorum."  A  principal  condition  of  the  tardily 
concluded  peace  was  the  razing  of  the  new  fortresses,  the 
number  of  which  amounted  to  12G,  and  according  to  other 
accounts  to  875,  or  even  to  as  many  as  1115.  We  can' 
understand  the  satisfaction  with  which,  after  such  a  state  of' 
things,  the  people  hailed  tiie  undisputed  succession  of 
Henry  II.  to  the  throne,  and  the  concord  which  subsisted 
between  him  and  his  realm. 

Henry  II.   seems  from  the  first  to  have  found  the  best 
security  for  the  new  throne  in  reforms  affecting  the  administra- 
I  tion  of  the  realm,  which,  especially  after  the  commencemen 
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of  his  conflict  with  tlie  Church,  are  of  a  sweeping  kind. 
About  a  hundred  years  after  the  Conquest  three  changes  are 
almost  simultaneously  introduced,  which,  although  they  have 
been  already  separately  treated  of  in  considering  the  develop- 
ment of  the  prerogative  rights,  must  be  here  more  narrowl}' 
examined  in  connection  with  one  another  ;  (1)  the  centraliza- 
tion of  the  administration  by  means  of  itinerant  justices ; 
(2)  the  institution  of  an  official  bench  of  justices,  as  a  royal 
court ;  (3)  the  first  beginnings  of  an  estate  of  the  realm 
formed  by  the  greater  barons. 

I.  %\yt  institution  of  itintrant  justices  was  based  in  an  almost 
equal  degree  upon  the  needs  of  the  political  government,  and 
upon  a  concession  made  to  the  most  pressing  interests  of  the 
nation.  The  administration  of  the  counties  by  the  Vice- 
comitcs  had  from  the  first  suffered  from  grave  abuses.  For 
this  reason  even  under  Henry  I.  the  Vieccomites  had  begun  to 
be  relieved  of  certain  judicial  business  by  commissioners  sent 
from  the  royal  court.  Reliable  information  on  this  point  is 
given  us  by  the  oldest  extant  Exchequer  roll,  the  date  of  which 
(according  to  Hardy's  researches)  may  be  safely  assumed  to 
be  31  Henry  I.  (1131).  This  rotidtis  declares  what  sums  those 
living  within  the  jurisdiction  of  the  court  owed  as  a  result 
of  the  jducita  which  the  commissioners  have  held ;  e.g. 
*'  Robert  us  filius  Tali,  debet  XXX  marcas  argenti  de  placitis 
G.  de  Clinton."  The  total  number  of  the  commissioners  who 
were  appointed  was  nine,  among  whom  are  three  court  lords, 
whose  names  also  occur  in  the  administration  of  the  Ex- 
chequer, and  as  King's  counsellors :  Ralph  Basset,  Richard 
Basset,  and  Geoffrey  de  Clinton.  The  remaining  six  are 
greater  vassals  of  the  Crown,  residing  in  the  neighbourhood  of 
che  counties  for  which  they  were  associated  as  commissioners 
«vith  one  of  the  three  first-named.  The  sums,  which  were  to 
e  paid  in  to  the  Exchequer  are  always  only  credited  to  the 
aame  of  one  of  them ;  and  it  is  never  proved  that  several 
commissioners  were  engaged  at  one  and  the  same  time.  We 
3an  accordingly  deduce  from  these  entries,  that  towards  the 

id  of  the  reign  of  Henry  I.  an  innovation  was  introduced,  in 

V»L.  I.  T 
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no  longer  assigning  the  Crown  cases  reserved  (placita  regis) 
by  commission  to  the  sheriffs,  but  in  appointing  a  special 
commission  to  deal  with  them,  which  was  in  the  prescribed 
manner  so  distributed  among  the  counties,  that  a  royal  com- 
missioner instead  of  the  Vicecomcs  held  court  with  the  men 
of  the  county.  Under  Stephen,  this  institution,  like  the  whole 
central  administration,  had  indeed  come  to  a  standstill.  But 
all  the  more  pressing  was  the  necessity  which  Henry  II. 
found  for  appointing  more  vigorous  commissions,  since,  under 
Stephen's  reign,  the  sheriffs  had  been  appointed  by  the  two 
claimants  to  the  throne  from  among  their  partisans,  and  the 
I)resentation  of  accounts  and  inspection  of  the  Exchequer, 
had  both  faUen  into  abeyance.  Now  begins  a  much  more 
comprehensive  system  of  itinerant  harones  or  justiciarii; 
existing  both  for  administrative  and  judicial  purposes,  so  far 
as  these  could  be  separated  from  one  another  under  the 
Norman  form  of  government.  (1) 

A  system  of  delegation  was  very  necessary  for  government, 
and  especially  for  financial  purposes,  for  in  the  confusion  of 
the  times,  the  royal  rights  and  dues  had  suffered  from 
numerous  usurpations.  A  uniform  rating  of  the  tenants  for 
the  tallages  and  similar  impositions  was  difficult  to  compass 
by  means  of  partial  and  corrupt  sheriffs,  the  appeals  against 
whom  had  become  more  and  more  frequent  and  pressing.     At 

(1)  The  systom  of  itinerant  justices  results    are    the    followine;.       Uniler 

iias  no  other  origin  but  the  practice  of  Henry    I.    the    Magnti!<    liotnlus,  31 

llie  central  administration,  and  the  de-  Henry  I.  only  gives  a  limited  appli- 

••reeing  right  of  the   Sovereign,   and  cation   of  placita  recjis.      During  th(! 

hardly  any  documentary  basiH  but  tlio  iirst    eleven    years    of   the    reign    of 

notices    contained   in   tlio   Kxchequor  Henry  II.  (as  under  Stephen),  a  regular 

accounts.     Upon  tliis  is  grounded  the  institution  of  the  kind  cannot  l)e  proved 

nummary  which  Madox  has  compiled  to  have  existed  (Foss,  i.  171).     It  was 

wltli  great  care.     The  later  law  books  Die  ecclesiastical  dispute  witii  Thomas 

Hpcak   of   the  juMicinrii   crrautc*,   as  IJecket  wliicli  first  ai)))ear8  to  have  set 

a  customary  institution,  aj.  liracton,  the    great    and    popuhir    reforms    in 

iii.   c.   II-IU.      A    review  of  all  tho  motion.     From  11  (](>  down  to  the  close 

various    notices    is    contained   in   tlie  of  this  reign,   the   itinerant  oonunis- 

trciiliHi' of  Kdward  Fobs,  *' The  tIuilg<'H  sioners    form   a   regular    cliain,   witli 


of  England"  (London,  1KI8  nrr/.),  tho       scarcely  a   break  (Fohs,  i.  174).     Tlio 
fimt  two  volnmeH  of  wiiich  deal  with       objects  of  tiio  judicial  administration 
(hit  |K)rio<l.     The  author  has  collecited 
from   this  era  pergonal    notices  of  no 
fewer  than  &80  justiciaries.     The  main 


(hit  |K)rio<l.     'i'he  author  has  collecited       como    prominontly    forward   Irom    12 
from   this  era  pergonal    notices  of  no       Henry  II. 
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the  same  time  these  commissions  served  for  a  periodical 
scrutiny  of  the  manner  in  which  the  Vicecomites  discharged  / 
their  office.  To  a  still  greater  extent,  as  early  as  15  Henry 
II.,  we  find  commissions  of  prelates  and  barons  deputed  with 
definite  articuU  for  the  purpose  of  inquiring  into  abuses  of 
office  committed  by  the  sheriffs,  their  under-bailififs,  the 
manorial  stewards,  the  foresters,  and  others.  As  delegates 
of  the  Exchequer,  these  commissioners  are  called  "baronet  I 
firantes."  With  these  financial  schemes  military  objects 
could  also  be  combined,  which  partly  affected  the  castles  and 
their  garrisons,  and  partly  other  temporary  measures.  After 
the  year  1181  the  more  permanent  business  of  organizing  the 
national  militia  was  added  to  their  duties ;  and  now  that  the 
old  system  of  the  Saxon  national  defence  was  again  revived, 
its  uniform  enforcement  could  be  secured  by  means  of  itinerant 
commissioners.  These  commissioners  had  to  gather  together 
jind  review  the  men  liable  to  military  service  {assisa  de  armis  ''■-' 
habcndis),  and  to  inflict  fines  on  those  who  neglected  to 
appear. 

Still  more  general  was  the  need  for   commissioners  for 
judicial  purposes,   and  especially  for  the   administration  of  \ 
criminal  justice.     While  the  land  still  suffered  from  the  effects 
of  sword  law,  the  right  reserved  to  the  sovereign  of  calling  up 
important  criminal  cases  before  him  at  his  court,  took  an- 
other form.     The  King's  peace   had  to  be   repeatedly  pro- 
claimed ;  and  where  the  sheriffs  lacked  the  power  or  the  will 
to  act,  it  had  to  be  enforced  by  commissioners,  who  often 
proceeded  in  a  summary  way.     From  this  point  of  view,  all 
crimes  of  violence   on  life  and  limb,  with  rebellion,  man- 
slaughter, arson,  robbery,  abduction,  forgery,  "  et  si  qute  sunt 
similia "   were  actually  brought   *'  before  the  royal  court " 
(Glanvill,  i.  c.  2) ;  that  is,  the  reservation  of  the  royal  right  ' 
of  intervention    had  produced   a   periodical   commission   of . 
criminal  justices   delegated  from  the  royal  court.     At  the' 
same  time,   the  Hundred's    duty    of   presentment  was  re-   ^ 
organized,  and  the  itinerant  commissioners  were  entrusted 
with  the   guidance  of  the  parochial  committees  formed  for 
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this    purpose,    according  to  uniform   instructions,    capitula 
cor  on  88. 

Itinerant  commissioners  were  also  employed  for  the  pur- 
poses of  civil  actions.  The  reason  for  this  lay  in  the 
nature  of  the  law  which  was  to  be  applied.  The  judgments 
of  county  and  manorial  courts  touching  the  inheritance  of 
fiefs,  form  of  dower,  and  the  rights  of  the  feudal  lord  with 
regard  to  his  under-vassals,  which  were  still  considerably 
divergent,  required  to  be  reduced  to  a  definite  uniform 
'system ;  and  public  policy  likewise  demanded  the  settlement 
of  questions  affecting  the  status  of  the  knighthood  and  the 
freeholders  {quxstioncs  status).  From  these  and  other  reasons, 
an  increased  number  of  civil  actions  are  now  transferred  to 
the  court  (Glanvill,  i.  c.  3)  with  the  general  reservation 
**  qitodlihet  placitum  de  lihero  tenemento  rcl  feodo  iiotcst  rex 
trahere  in  curiam  siiam,  quando  vidt "  (c.  5).  After  the  way 
had  once  been  opened,  a  flood  of  such  actions  streamed  to- 
wards the  com't,  which  was  then  opened  to  them  only  on 
payment  of  a  fine.  A  very  usual  sum  was  five  marks;  we 
meet  once  with  one  mark  for  an  action  brought  in  respect  of 
a  hide  of  land ;  and  then,  again,  a  hundred  marks  for  a  suit 
brought  for  a  manor ;  £100  for  an  action  between  the  abbot 
and  the  citizens  of  Whitby,  etc.  Sometimes  the  King  grants 
to  persons  of  rank  or  to  monasteries  the  privilege  that  they 
should  be  prosecuted  at  no  other  place  but  before  him  or  his 
chief  justice.  Hand  in  hand  with  this  goes  the  alteration 
made  in  the  procedure  and  rules  of  evidence  in  the  civil  action, 
which  has  been  touched  upon  above,  according  to  which,  in 
actions  relating  to  property,  and  hereditary  and  possessory 
suits,  the  parties  were  allowed  to  choose  whether  the  case 
should  bo  determined  by  a  committee  of  the  lawmen 
(recoffnitio),  instead  of  by  the  duel.  As  being  a  deviation 
from  the  ordinary  law  of  testimony,  this  needed  a  special  writ, 
which  was  issued  on  payment  of  a  fine,  but  at  first  only  to 
"  well-affected  "  knights  and  freeholders. 

This  system  of  itinerant  commissioners,  employed  for  such 
diverse  purposes,  remained  for  a  long  time  in  a  state  of  flue- 
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tuation.  ]\Iadox  has  collected  the  names  of  the  commis- 
sioners of  12-13,  15-17,  20-2G  Henry  II.,  which  occur  in  the 
rotuU.  But  it  is  difficult  to  obtain  a  clear  view,  as  for  long 
their  appointment  depended  upon  momentary  needs.  But 
the  aims  of  the  administration  of  justice  become  more  and! 
more  definite,  and  financial  and  military  ends  and  objects 
are  associated  with  it  in  a  more  and  more  temporary  manner.,^ 
Sometimes  we  find  commissioners  who  restore  order  in  a 
certain  place  (justices  of  oyer  and  terminer)  ;  sometimes 
general  criminal  commissions  (justices  of  gaol  delivery) ; 
sometimes  special  justices  of  dower,  justices  of  assize ;  and 
then  again  justiciarii  ad  omnia  jdocita,  or  justiciarii  itinerantet 
for  general  purposes  (Bracton,  iii.  c.  11-13).  At  the  Assize 
of  Northampton,  22  Hen.  II.  (1176),  the  institution  has 
attained  a  more  definite  form,  by  the  division  of  the  country 
into  six  circuits,  which  even  then  comprised  the  same 
counties  as  to-day.  Criminal  as  well  as  civil  actions  were 
assigned  to  the  commissioners ;  as  also  were  the  superintend- 
ence of  the  procedure  by  presentment,  the  guarding  of  the 
royal  rights  on  demesnes,  esclieats,  feudal  dues,  feudal  ward- 
ships, etc.  This  arrangement,  although  it  had  been  settled 
with  the  advice  of  a  great  assembly  of  notables,  was  again 
altered  in  25  Henry  11. ,  and  a  new  division  into  districts 
attempted.  In  the  year  1194  new  commissions  were  again 
iippoiuted  with  an  extended  employment  of  juries  in  civil  and 
criminal  cases,  and  with  authority  to  collect  the  tallages  and 
crown  dues.  Finally,  the  division  into  six  circuits  has  lasted 
down  to  our  day ;  though  for  a  long  time  general  and  special 
commissions,  regular  commissions,  and  those  appointed 
<  .r  tempore,  continued  to  exist  side  by  side,  (a) 

(a)  A  new  epoch  is  introduced  by  ing  for  all  possible  expansion  of  the 

■i  the    extraordinary   Assize  of   North-  loyal  sovereign  rights,  still  the  insti- 

!  ampton,  117G;  at  which  the  counties  tution  of  itinerant  commissioners  con- 

i  were  distributed  into  six  circuits,  and  tained   a  dangerous  innovation   upon 

\three  justiciarii    apjwiuted  for   each  the  Leg-es  Eduardi,  and  the  principle 

-s\  circuit.     Here  evidently  a  new  organi-  of  obtaining  judgment  by  a  judicium 

zation  was  intended,  for  which  it  was  jxirium.      Palgrave   (i.   295)   assumes 

considered  once  more  advisable  toobtaiu  (and,  for  the  beginnings  of  the  iusti- 

tlie  assent  of  the  tiie/jt»fe«<erfa'.    Allow-  tution,  probably  rightly  enough)  that 
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The  immediate  management  by  the  com't  of  such  an  enor- 
mous amount  of  business  was  sure  to  exercise  an  important 
influence  upon  the  form  of  the  central  government.  Hitherto 
the  Exchequer  had  been  the  only  permanent  magisterial  de- 
partment with  organized  offices ;  all  other  national  business 
was  deliberated  upon  by  informal  "  conscils,'"  and  partly  dealt 
■with  by  judicial  commissions  in  the  usual  forms  appointed 


the  itinerant  justices  were  only  com- 
missioned to  examine  Into  the  facts, 
whilst  the  judgment  was  reserved  to 
the  King  at  court.    The  peculiar  form 
of  Norman  court  justice  had,  however, 
brought  about  in  England  a  submission 
of  the  parties,  which  found  no  parallel 
upon  the  Continent.     A  royal  special 
commissioner  now  brought  with  him 
the   authority  of  the  King  himself; 
whence  an  appeal  to  the  Curia  Begis, 
that   is,  to  the   supreme    appointing 
power,  was  considered  useless.   Hence 
can  be  explained  how  commissioners 
in  such  early  times  not  only  acted  as 
cxjwunders  of  the  law,  but  themselves 
gave  judgment,  and  that  (at  all  events, 
to  judge  by  its  residts)  their  sentence 
was  considered  final.     Even  in  some- 
what early  times  the  commissions  of 
justices  appointed  to  pronounce  final 
judgment  on  crimes  in  the  name  of 
Curia  Begis  ran,  '■'■ad  audiendum  ct 
terminnndum."  If  a  number  of  county 
justices    were    associated    with   these 
coramissiuns,  this  was  but  a  nminis- 
cenco  of  the  old  position  of  the  witan, 
and  soon    became   a   formality.     The 
same  fate  iK-fel   it  tliat  aj)pearc(l,   in 
later  times,  in  the  decay  of  tlie  institu- 
tion of  Schoffen  in  (Jermany.     But  if 
thiscondition  of  things,  which  had  arisen 
from  the  necessity  of  jiiBticc,  was  to 
become  n  permanent  political  institu- 
tion, it  can  cnxily  bo  conceived  how 
even  an  absolute  •government  dconied 
the  assent  of  tlio  Crown  vassals  advis- 
able, especially  in  those  days  of  cliurch 
quarrels.    We  can  perceive,  noviTthe- 
loss,  how  little  the  resolutions  of  such 
aHMcmblies  of  notables   iK)NHC8se(l   the 
binding  f(>rc»«  of  positive  rules  rif  luw. 
Within    three   yearn,  iit   an   iiSHcnibly 
held  lit  Windsor  (ii.')  Henry  II.).  tiiiwe 
roHoliitionH  wi  r<t  coiiHidcralily  alt(>red, 
nltliough    at    this    uHs(jiibly    only    a 
nutiil>cr  of  prelates  and  Crown  vahHuJH 


are  mentioned  after  the  ordinary  fashion 
of  royal  councils  (Parry,  Parliaments, 
IC).  The  country  is  now  divided  into 
four  circuits,  and  the  constitution  of 
the  commissions  altered  (Foss,  i.  171). 
In  later  times,  we  find,  as  a  rule,  at 
the  head  of  the  list  of  the  itinerant 
justices,  sTich  ordinary  justiciarii  as 
are  at  the  same  time  members  of  the 
bench  of  the  King's  court  which  had 
been  established  in  the  meantime. 
Then  follow  those  who  were  mere  jtisti- 
ciii'  crrantes,  frequently  undor-ofticials, 
who  in  later  times  were  promoted  to 
be  regular  justiciarii.  Landowners 
and  clergy  of  the  county  were  often 
added  to  their  number,  especially  where 
it  was  a  question  of  collecting  tallages 
and  other  impositions  (Foss,  i.  331, 
335).  Under  John  the  circuits  were 
interrupted  for  several  years, especially 
when  the  king  held  circuit  in  person, 
in  which  case  he  was  accompanied  by 
a  few  jnsticinrii  (Foss,  ii.  27).  Under 
Henry  HI.,  a  bishop  or  an  abbot,  and 
one  or  two  ordinary  justiciarii  of  the 
"  haticum  "  are  generally  at  the  head  of 
the  commission  ;  tlie  others  are  greater 
or  lesser  vassals  of  the  Crown,  or  clergy 
of  the  county  (Foss,  ii.  191. 1D2).  In  the 
middle  of  the  thirteenth  century,  the 
law-book  of  Bracton  gives  us  the  for- 
mula of  a  special  writ  issued  for  the 
appointment  of  an  itinerant  justice; 
"  CtiuHtiluiiiius  rosjuKtilitiriuiii  noxtrum, 
una  cum  dilrclin  it  Jidclilius  vontriti, 
A.  B.  ('.  ad  itiui  rdudnni  per  comitaturu 
ir.  de  uviuibus  OKnixia  ct  placitin,  lam 
carouir  nostrtu  quam  aliis,  nccundum 
tjuod  in  Urcri  noMro  dc  ijcncrtili  num- 
iiu>niti(mc  indc  nihlH  dirccto  plmius 
couliuitur.''  'I'Ik-  nnuincr  in  which  the 
new  iiislitiitioii  of  ncngnitiniKs  iind 
the  eointH  of  prcHcntnient  were  com- 
bined with  the  itinerant  justices,  has 
been  tl<scrilie<l  above. 
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for  the   purpose.      In  this   informal  manner  a  permanent 
creation  arises. 

II.  This  was  the  origin  of  a  (Court  of  Bino's  23cncft  under 
the  general  name  of  Curia  Regis — a  second  permanent  official 
body  existing  side  by  side  with,  and  to  a  great  extent  blended 
with,  the  Exchequer.  The  judicial  cases  reserved  for  the  King, 
which  had  been  in  earlier  times  assigned  to  the  Exchequer 
or  a  county  court,  were  now  as  a  rule  dealt  with  by  itinerant 
commissioners  ;  who  might  be  members  of  the  Exchequer, 
and  also  might  be  other  prelates  and  barons,  learned  in  the 
business  of  the  courts,  and  assisted  by  under-officials  of  the 
Exchequer  or  other  clerks.  These  commissioners  found 
themselves  on  the  one  hand  continually  obliged  to  refer  to 
the  Exchequer,  with  which  they  remained  connected  on 
account  of  the  fees,  fines,  escheats,  forfeitures,  tallages,  and 
other  financial  and  military  business  ;  and  on  the  other  hand, 
the  itinerant  justices  had  numerous  cases  to  determine  for 
which  they  had  to  frame  new  maxims  as  well  as  principles  to 
determine  both  the  procedure  and  the  law  which  was  to  be 
applied.  Under  Henry  II.  there  was  instituted  for  these  *^ 
weighty  juridical  questions  a  sort  of  bench  or  bancum,  consist- 
ing, it  ajjpears,  at  first  of  itinerant  justices,  and  to  a  certain 
extent  identical  with  the  functionaries  of  the  Exchequer. 
The  sitmnms  justiciarius  is  the  head  of  the  Exchequer  and 
of  the  bancum,  and  there  existed  for  a  long  time  a  similar 
arrangement  to  that  which  still  exists  in  England ;  viz.  various 
magisterial  departments  composed  of  the  same  persons  &a 
functionaries.  The  same  person  can  be  in  his  capacity  of 
itinerant  justice,  a  justice  in  Eyre ;  as  a  member  of  the 
Exchequer  staff,  he  is  a  baron  of  the  Exchequer ;  as  a  member 
of  the  King's  court  he  may  be  a  justice  in  banco.  Hence  it  is 
difficult  to  determine  the  exact  year  with  which  the  formation 
of  a  bench  of  justices  began.  In  any  case,  the  authority  we 
possess  is  a  decree  of  24  Henry  II.,  according  to  which  five 
commissioners  were  appointed,  "who  shall  not  journey 
through  the  land,  but  shall  hear  pleas  at  court."  The  busi- 
ness was  so  distributed  that  the  great  mass  of  it  was  dis- 
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charged  by  the  itinerant  justices ;  but  the  more  important 
cases  were  dealt  "with  by  the  judicial  bench,  that  is,  either  in 
the  Exchequer  or  in  the  King's  court  in  banco.  (2) 

During  the  second  half  of  the  reign  of  Henry  II.  we  arrive 
at  the  following  definite  results  : — 

1.  A  considerable  number  of  persons  form  a  permanent 
body  of  justices,  under  the  title  oijnsticiarii,  who  are  so  styled 
officially  in  the  rojal  rescripts.  Soon  after  Henry  II.,  royal 
patents  addressed  to  the  "  Chief  Justice  and  his  other  justices 
of  England  "  are  met  with,  which  formally  express  the  official 
character  of  the  ordinary  justiciaries.  The  chancellor,  too, 
acts  as  justiciary,  as  do  occasionally  also  all  the  great  officers 
of  State,  whom  we  find  among  the  itinerant  justices  acting  as 
heads  of  the  commission.  That  the  clergy,  being  learned  in 
the  law  and  in  the  discharge  of  business,  are  much  and  con- 
stantly employed,  is  shown  by  a  list  (Foss,  i.  161),  in  which 
occur  amongst  the  chancellors  and  justiciaries  of  the  period 
the  names   of  five  archbishops,  eight  bishops,  three  abbots, 

(2)  The  origin  of  a  Court  of  King's  curLv."   There  certainly  existed  a  closer 

Bench  is  in  like  manner  a  creation  of  circle  of  prelates  and  barons  about  the 

the  administrative   practice.     It  first  person  of  the  King,  who  as  being  men 

appears  in  the  administrative  records,  learned    in    the    law  were  habitually 

is  then  recognized  in  the  law  books  as  employed   in   the   Exchequer   and  on 

an  existing  institution,  and  is  finally  commissions ;    but    they     formed    no 

traced  back  to  common  law.     The  time  "  bench,"  and  had  no  permanent  offices. 

of  its  origin  must  be  accordingly  deter-  The  assizes  of  Clarendon,  that  is,  the,' 

mined   by  a    kind    of   circumstantial  year  11G4  or  11(J5,  appenr  here,  too,  to 

evidence,  to  which  tlio  word  J  usft'ciart  MS  be  the  turning  point.     With  this  date 

gives  us  a  clue.     Formerly  every  royal  begin  the  regular  lists  of  the  itinerant 

commissioner  was  so  called,  e.g.  those  justices.      The    necessity    of    issuing 

who  were  entrusted  with  the  (Irawing  uniform  instructions  to  these  connuis- 

«p    of    Domesday    IJook,    tlie    royal  sionors,  and  the  necessity  for  a  mutual 

commissioners  in  tlio  army,  and  even  communication  of,  and  accounting  for 

Hhip  capUiins  (JuKllcian'i  luiviiiii  m/Zn).  tlio  legal  principles  to  bo  applied,  soon 

It  WQ8  not  until  the  time  of  lleiiry  II.  led  to  the   fornuition   of  a   bench,  in 

that  tiio  term  received  the  more  special  which  could  bo  found   the  necessary 

mcunint;  of  a  permanent  commiMariui  uniformity  in  practice.     A  furtiier  clue 

for   judicial   busim^sa.     Sucli   commis-  to  the  (Lite  is  given  by  tiie  fees  wliich 

nioner-justices  wero  formerly  no  more  are  i)ai(l  l)y  suitors  for  liecuise  to  bring 

frenucntly  found  tluin  w<re  pernuinent  tlieir  |)iea  l)efore  tlie  Citriit  luijiit  .■  tlio 

judicial    conuniNsioiig.      Tiie     hiiiiiiiihh  oldest  instances  of  such  lines  are  found 

jufliriiiriun,  t<M),  <ioes   not  become   an  in  tiio  lOxcliecincr   rolls,  IT)  Henry  11. 

ordinary  otlicer  of  the  realm  until  the  (.Madox,  i. '.I{),l2i»).    Everything  points 

timo  of  ilenry  II.     Ah  late  as  1 1U5  and  to    the    period    1105-117'.)   as   that   in 

1177,  Ilovuden  terms  the  juslieuM  an-  whicli    tiui    Court    of    King's    JJcncli 


|»uint«*d  by  the  King,  <|ulle  indeliiiite 
" jUUUt,"   "/iiiiiiliann,'   and   "Imion 


y      origimited. 

■OIIKH 
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eight  archdeacons,  and  two  royal  chaijlains.  From  the  time 
of  the  first  formation  of  the  Bench  onwards,  its  members 
appear  as  a  higher  class  of  ordinary  justuiarii,  taking  pre- 
cedence of  those  who  are  merely  justices  itinerant ;  but  the 
latter  were  afterwards  frequently  promoted  to  be  ordinary 
members  of  the  Bench,  {a) 

2.  That  at  the  close  of  Henry  II. 's  reign  there  was  a  perfect 
system  of  procedure  before  justices  in  banco  at  the  King's 
court,  is  shown  by  Glanvill's  w^ork.  This  procedure  had 
attained  to  such  a  settled  and  scientific  perfection,  that  an 
established  practice  of  the  judicial  body  must  have  for  some 
time  existed.  With  this  King's  court,  the  momentous  reforms 
in  the  i^rocedure  of  the  civil  action  (nroynitio)  have  been 
associated  by  Glanvill;  and  indeed  they  were  connected  by 
him  with  the  same  disputes  touching  possession,  ownership, 
and  inheritance,  that  were  simultaneously  decided  in  Nor- 
mandy by  committees  of  the  ricinetiim,  committees  which  had 
already  long  existed  there  as  customary  enquetcs.  (h) 

(a)  The  i)er8onal  aocounta  have  been  action    iu   the   curia   assumes    almost 

carefully  collecJetl  iu  Foss,  vols.  i.  and  the    form  of  a  Koman   procedure  by 

ii.,  but  a  comparatively  mixed  employ-  rescript.     The  plaiutifi"  must  sue  out  a 

lueut  of  the  jud^'es  is  still  continually  writ  for  this  purpose,  for  vrhich  he  has  "^ 

manifest.      Thus,    for    instance,    once  to  apply  to  the  secretary  of  the  King, 

under  Henry  II.,  the   chancellor  and  the  eliancellor.    In  the  regularly  recur- 

tlie  constable  together  hold  the  assizes  ring  cases,    the  writ    soon   became   a  \ 

of  Kent ;   under  Richard  I.  the  chief  matter  of  course,  and  was  to  be  ob- 

justice.  Archbishop  Hul>ert.   presides  tained  from    the    clerks  of   the    Ex- 

at    the    county    assize,   and    his   col-  chequer  on  payment   of  a  fee.     The 

leagues  on  the  commission  deal  with  ■  initiative  writs   now  became  j'onnula: 

the  plaeita  corona;  disseizins,  iuheri-  actioiium,  obtained  tlirough  the  inter- 

taiice  cases,  etc.     The  royal  decree  of  j>osition  of  the  chancellor  as    o£icina 

24  Henry  II.,  according  to  which  live  judiruv.    Through  the   association  of 

commissioners  are   api)ointed   "qui  a  tlie  itiuerant  justices  with  the  county 

curia  nun  reeederent,"  but  whose  duty  courts,  a   new  ordo  Judieiorum  arose; 

it  is  to  hear  pleas  at  court  (Ikned.  viz.  commencement   of  the   action  by 

Tetr.    20G,    a.d.    1178),    contains    the  writ,  summons  by  the  sheriff  as  under- 

origin,  or  at  least  is  an  evidence  of  the  officer  of  the  supreme  court,  litis  con- 

l)rior  existence  of  a  Bencli  of  Judge.-".  t<^*tatio,  and   replies  according  to  the 

(^)  For  the  procedure  (/.  Glanvill,  Norman  rules  of  pleading,  in  certain 

vii.  t).  sec.  7  ;  xiii.  15,  sec.  0;  ii.  tJ,  sec.  cases  empanelling  of  a  jury  (recw/aiVto), 

4  ;  V.  4  ;  Spenee,  Equitable  Jurisdiction,  which   iu    course  of  practice   became 

i.  101,  112,  12};!.     t«ince  the  acceptance  extended  to  a  ireneral  employment  of 

of  ordinary  civil  suits  at  court,  and  the  a  civil  jury.     These  oldest  pleadings 

allowance  of   a   recotjnitio,    are    royal  >^  are  printed  in  the '•  Placitorum  Abbre- 

favours,  and  since  in  all  cases  reserved  viatio,"  (1811,  folio)  more  in  detail  in 

the  ruling  of  the  court  presupjwses  a  Palgrave.  "  Rotuli  Curiaj  Regis,"  vol.  i. 

personal  act  of  the  sovereign,  the  civil  from  G  Rich.  I.,  vol.  ii.  I  Job. ;  Lond., 
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3.  According  to  an  opinion  formerly  prevalent,  a  civil 
division  for  the  communia  placita  separated  itself  from  the 
royal  court  in  banco  in  Eichard  the  First's  reign,  so  that 
at  that  early  time  a  douhle  judicial  body  is  said  to  have 
existed  for  the  hearing  of  cases,  a  hancum  regis  or  royal 
court  proper,  and  a  hancum  commune.  The  chief  authority  for 
this  assumption  was  Coke's  preface  to  his  Eighth  Eeport, 
which  in  making  this  statement  contradicts  Lord  Bacon. 
The  careful  researches  of  Foss  (ii.  lGl-179)  are,  however, 
sufficient  to  rebut  this  view,  (r) 

In  the  whole  formation  of  the  King's  court  in  banco,  we 
must  not  overlook  an  original  and  long  enduring  connection 
with  the  Exchequer  ;  which  can  be  explained  by  the  fact,  that 
the  Exchequer  had  long  existed  as  a  magisterial  department, 
in  which  the  procedure  of  the  central  administration  had 
become  pre-eminently  perfected ;  as  well  as  by  the  fact  that 
the  central  government  still  employed  the  same  persons,  in 
varied  capacities,  sometimes  for  financial,  and  sometimes  for 
judicial  purposes.  This  continuous  connection  is  shown  in 
the  following  points. 

(i.)  The  fiummusjusticiarius  was  the  common  president  of 
the  King's  court  and  of  the  Exchequer  ;  and  the  Exchequer 
as  the  elder  magisterial  department  remained  so  closely 
associated  with  the  other,  that  it  was  not  until  centuries  later 
that  an  appeal  from  the  Exchequer  was  allowed ;  whilst  the 
hancum  regis  became,  immediately  after  its  origin,  the  court 
of  higher  instance  for  the  hancum  of  the  communia  placita. 

ISJIS-SS.       Tlio    trpuliso    of    (tunder-  of  fact,  down  io  Magna  Clinrta,  only 

munn. "  Hesitz  iind  Kiprenthum  in  Knp-  one  court  nt  Inmro.    Tlio  proocodinf^s- 

land  "  (Tiibinjj^on,  ] 8(14),  givi'8  n  useful  before  it  wore  dcHcribed   by  Glunvill 

Hk(;tch  of  thiH  forniulnry  Kysteni.     See  iih  *"  coram  jusiiviariis  in  hancn  remhn- 

alHoI)runner,"Kntfitcbung  der  Sclnvu-  tihu»."    Expressions,   suoli   as    ''■dinn 

rgerichte."  hahit  in  hanrn"  were  from  IJiehnrd  !.'« 

(c.)  It  ifl   concluHive   evidence,  tlint  time  tolerably  fre(]uent ;  royal  deereca 

tlio  three  passiigeH  in  (Jliuivill,  wbieli  wcto  also  isMud   to  the  ^'jiiHliti/r   in 

iil>eak     of     the    ju»iicinrii    in    Jinum  havm,"  or  to  tiic  "_/«h/*V/,t  dn  limiro"' 

retidenlfn  do  not  eay  a  word   ftbf)ut  a  (Ko.sn.  ii.  171).    'rii(>  exprew.sion /;fj/)(V(m 

double   Innnnn,  tlint   otlier   tehtimoiiy  (bench),  to   <lenot(!   the    judicial  Imdy 

ui)on  thiH  jioint  in  wanting,  nnd  aIho  itHcll.  did  not,  however,  become  current 

thiit  n  cLuin  of  circnniNtunccH    HiMiik  until  the  following  period. 
•gkinit  it.    Tliore  cxiMtcd,  m  u  matter 
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(ii.)  All  great  officers,  who  were  ex  officio  members  of  the 
Exchequer,  and  had  their  representatives  there,  were  accorded 
the  same  right  in  the  newer  King's  court.  The  constable  and 
marshal  had  accordingly  representatives  of  the  same  name  in 
the  King's  court,  and  in  those  courts  which  arose  out  of  it 
when  it  became  later  subdivided.  The  same  right  was  also 
conceded  to  those  members,  when  the  Exchequer  of  Jews 
became  separated  from  the  chief  Exchequer.  In  like  manner 
the  office  of  the  hereditary  usher  became  subdivided. 

(iii.)  The  personal  privileges  of  the  officials  of  the  Ex- 
chequer were  transferred  to  the  jitsticiariits  of  the  newer 
King's  court ;  notably  an  immunity  from  the  common 
amerciaments  of  the  county  and  from  scutages,  and  a 
privileged  position  in  using  the  court  tribunal  for  the  settle- 
ment of  their  actions  at  law.  These  exemptions  were  expressly 
referred  to  the  old  privileges  of  the  Exchequer,  "  pirUheitatem 
sedendi  ad  scaccariam." 

(iv.)  The  offices  remained  to  a  certain  extent  common  to 
both,  as  was  also  the  court  house.  The  Great  Seal  was  as  a 
rule  kept  in  the  treasury  of  the  Exchequer  (Foss,  ii.  9).  The 
King's  court  properly  followed  the  person  of  the  sovereign, 
but  its  usual  seat,  notwithstanding,  was  with  the  Exchequer 
in  Westminster  (Foss,  ii.  1G8). 

(v.)  In  consequence  of  the  original  connection  subsisting 
between  both  departments  of  justice,  the  routine  of  business 
was  discharged  by  clerks  from  the  Exchequer ;  that  is,  ac- 
cording to  its  older  pattern.  Hence  the  unmistakable  coin- 
cidence of  the  rotuli  and  records  of  the  Curia  Rcfiis,  with  the 
business  formularies  of  the  Exchequer.  Even  after  the  court 
had  in  later  times  become  separated,  the  fines,  amerciaments, 
tallages,  aids,  and  scutages,  were  in  the  old  fashion  still 
accounted  for  to  the  Exchequer,  by  the  itinerant  justices- 
The  old  principle  **  recordatiotiem  curiw  regis  nidli  negarc  licet  '* 
(Hen.  I.  31,  49,  sec.  4),  was  an  original  principle  of  every 
royal  central  administration,  and  did  not  first  originate  in 
the  manner  of  constitution  of  the  King's  court ;  both  before 
and   after  it  was  a  rule  for  the  Exchequer  also,  for  which 
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it   is   incidentally  recorded   under    Edward    I.    (Madox,   ii. 
25).** 

Both  departments  are  still  always  regarded  as  an  emana- 
tion of  the  personal  government.  "In  curia  domini  regis 
ipse  in  projiria  2)crsona  jura  dccernit"  (Dial,  de  Scacc,  i.  c.  4). 
The  king,  when  it  pleases  him,  appears  himself  as  an  itinerant 
judge,  and  presides  in  person  in  banco ;  instances  of  this  kind, 
until  Edward  IL,  have  been  collected  by  Palgrave;  and  not 
unfrequently  a  judgment  is  postponed  on  accomit  of  the 
King's  absence.  The  whole  primitive  form  of  a  king's  court, 
as  we  can  thus  perceive,  is  as  unstable  as  all  new  creations 
of  administrative  practice.  With  the  rise  of  a  judicial  body 
the  grand  period  of  the  professional  bureaucracy  in  England 
had  arrived.  From  Henry  the  First's  day  an  official  nobility 
begins  to  be  formed,  by  means  of  which  certain  lesser  vassals 
and  clerics  attain  the  rank  of  greater  barons.  The  clergy 
xire  still  in  possession  of  the  Latin  official  language,  but 
side  by  side  with  it,  the  Norman  idiom  and  other  technical 
qualifications  assert  themselves,  in  which  the  laity  successfully 
compete ;  among  the  latter  a  class  of  law  jurists  raises  itself 

I      **  The  Exclieqtier  as  a    financial  army,  atldrossed  to  the  sluriff.     The 

body  apiiears    under    Richard    I.    as  administrating  body    consists  now  of 

.severed  from  the  judicial  body  of  the  the  chief  justice  and  the  biirons ;  but 

i  Curia  Regis.    It  continues   to  decide  among   these    the   treasurer    becomes 

the  legal  (jutstions  within  the  financial  more  and  more  prominent,  until,  after 

administration,    and    tlie    King    still  j  the  disappearance  of  tiie  chief  justice, 

makes    use  of   his  right  of  allowing  j  he  becomes  the  i)roper  presiding  judge, 

ordinary  civil  actions  to  be  decided  at  Under  Henry  HI.  the  ofRco  of  Olian- 

hia  will,  by  the  Itaromg  scaccarii.    In  collor  of  the   Exchequer  appears    to 

its    prinoipal    activity,   however,    the  have  arisen  (31aunsell,  18  Henry  III., 

Exchequer  is  and  remains  the  centre  cf.  Thomas,   "  IMuterials,"   'J,   10);    in 

■of  the  receipts  and  disbursements,  the  any  case,  from   this  time  he   is   more 

court  of  accf.unt   for  tiie  slieriffs  and  frec^uently  mentioned.     From  Edward^ 

other  accounting  purtii-s.     In  the  Ex-  I.'s   tim(>    a    trcu-suror's   lieutenant   is 

y    onequer  the  ortlcc  <)f  sherilf  continues  also  found.     The   sittings  in  tlio  Ex- 

to  bo  farmed  out.     Sluriirs,  escheators,  chequer    are    still     held    occasionally 

and   certain  under-olliciaJH,  fake  their  under  tlu!  i)er8onnl  presidency  of  the 

oath  of  oflice  in   it.     In  like  manner  King,   who  at  other  times  gives   his 

from    tho     Kxchequer     i»roceedH    the  orders  by  writing  imder   his   private; 

«IeiK)0itioii  of  indiviiluid  sherilVs,  and  seal,  or  verbally,  and  quite  informally  i 

iinder    Henry    III.,    even    a    general  by  messenger.      We  shull  refer  again 

«lep<i«ition  of  them  all.     The  taking  of  (eiiaps.  22,  23)  in  tlie  following  perioil, 

ottlliH  of  fealty,  grants  of  feoffments,  to  the  position  of  tin*  chaneellor,  tiio 

c-omprumtHeH     ad     i>cnrrariiim,      now  chancery  of   the    realm,    and   to    thej 

frwiui'utly  occur.  Erom  the  JOxchciiuur  system  of  tiio  roinli. 
^  iMuet  aim  tho  sununoim  of  tho  land 
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to  great  importance.  In  spite  of  much  jealousy  an  esprit 
de  corps  now  appears  to  pervade  the  great  body  of  eccle- 
siastical and  lay  officials,  who  find  their  common  bond  of 
union  in  the  Chancery  and  Exchequer.  It  was  the  dignity 
of  the  profession,  and  the  cultivating  influence  of  their  daily 
occupation  of  administering  justice,  wliich  enabled,  even 
under  an  absolute  government,  an  honourable  judicial  class 
to  be  formed ;  just  as  in  ancient  days,  the  Roman  empire 
developed  an  honoured  juristic  body  from  the  professional 
administration  of  justice.  After  the  establishment  of  a  Bench 
of  Judges  in  the  Curia  Regis,  the  one-sided  fiscal  spirit  of 
the  Exchequer  found  a  counterpoise  under  more  enlightened 
reigns.  In  the  law  book  of  Glanvill,  which  was  written 
as  early  as  the  close  of  Henry  the  Second's  reign,  an  un- 
mistakable progress  is  manifested,  not  only  in  the  subtle 
technicalities  but  also  in  a  worthier  conception  of  the  royal 
vocation  of  administering  justice.  Still  more  clearly  is  this 
judicial  spirit  shown  half  a  century  later  in  Bracton's  work, 
with  its  very  liberal  views  of  the  royal  duties  and  of  the 
power  of  the  laws  as  being  superior  to  the  arbitrary  will  of 
the  King. 

The  old  shapeless  Curiit  Itcgls  becomes  now  embodied,  for 
the  discharge  of  two  chief  groups  of  national  business,  in 
two  regularly  constituted  official  bodies,  the  King's  Court  and 
the  Exchequer.  The  transactions  in  writing  between  the 
King  and  these  two  are  conducted  by  his  cabinet  council, 
the  chancellor  and  his  clerks.  As  a  member  of  each  de- 
partment, the  King  forms  between  them  a  department  of  his 
own ;  one  which,  as  officina  justicite,  regulates  the  subjects 
of  procedure  and  the  actions  dependent  upon  royal  writ,  both 
of  which  are  assigned  by  writ  to  their  respective  tribunals. 
From  the  close  of  Richard  the  First's  reign  the  chancellor 
keeps  his  own  registers  {rotidi  canccUariie)  which,  divided 
into  the  heads  of  Charter,  Patent,  Fine,  and  Close  Rolls, 
have  been  printed  in  recent  years. 

Side  by  side  with  these  momentous  changes  in  the  adminis- 
tration, are  seen  the  first  indications   of  certain  alterations 
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in  the  constitution,  the  importance  of  which  cannot  be  over- 
estimated. 

III.  Origin  of  tj^c  CBstnte  of  (Srcater  23arons.  In  spite 
of  the  fully  developed  sovereign  political  rights,  Henry  II. 
found  his  position  less  favourable  than  that  of  the  first  three 
Norman  kings.  The  prevailing  ideas  of  every  age  are  deter- 
mined by  the  immediate  past,  and  this  had  severely  shaken 
the  belief  in  the  omnipotence  of  the  Idngly  power.  Stephen, 
as  well  as  his  female  opponent,  had  granted  a  number  of 
concessions  and  submitted  to  a  number  of  humiliations ;  the 
title  and  the  i^rivileges  of  the  royal  dynasty  had  been  for 
twenty  years  discussed  in  every  cottage.  After  such  events 
Henry  II.  did  not  find  it  an  easy  task  to  restore  the  old 
form  of  government.  With  the  far-seeing  shrewdness  of 
his  race,  he  contrived  to  find  first  an  able  bureaucracy  that 
was  subservient  to  him  personally,  in  order  to  restore  the 
surviving  administrative  organization.  The  mass  of  the 
Saxon  population  was  won  over  by  exercising  sharp  sur- 
veillance over  the  sheriffs,  by  protection  afforded  to  tenants 
against  the  arbitrary  imposition  of  tallages  by  the  landowners, 
by  concessions  made  to  the  towns,  by  a  universal  extension 
of  legal  protection,  and  by  certain  restrictions  on  duelling. 
The  somewhat  milder  enforcement  of  the  forest  laws  and  the 
feudal  dues,  as  well  as  the  strict  regularity  of  the  whole 
administration,  were  acceptable  to  all  classes. 

But  the  relation  between  Church  and  State  had  become  the 
most  strained  of  all.  During  the  time  of  sword  law,  the 
2)rivileged  jurisdiction  of  the  clergy  had  been  expanded  in 
a  manner  which  was  in  direct  opposition .  to  the  uniform 
system  of  the  Anglo-Norman  political  government.  Henry 
II.  was  no  less  determined  to  assert  his  sovereign  supremacy, 
than  was  his  ambitious  primate,  Thomas  Bccket,  to  enforce 
the  new  principles  of  the  century  on  behalf  of  the  supremacy 
of  the  Church.  The  epclesiastical  disorders  now  form  the 
turning-point,  at  which  the  King  found  it  advisable  to  pro- 
ceed only  with  the  express  sanction  of  the  Crown  vassals. 
He  did  this,  as  has  been  explained   above   (Chapter   XV.), 
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8imply  by  summoning  to  extraordinary  court  days  the  more 
distinguished  prelates  and  barons  to  discuss  with  them  im- 
portant measures  touching  spiritual  jurisdiction.  The  first 
step  in  this  direction  was,  that  in  January,  1164,  the  King 
laid  before  them  the  sixteen  Articles  of  Clarendon,  touching 
the  submission  of  the  ecclesiastical  body  to  the  royal  feudal 
and  judicial  control,  and  that  he  had  these  articles  recognized, 
confirmed,  and  finally  attested,  by  the  greater  barons  and 
the  bishops.  Thus  the  innate  national  idea  of  the  highest 
legislative  power,  "  consensu  nidioruni  terne,"  awoke  to  a  new 
life.  As  the  opposition  of  the  Archbishop  still  continued, 
the  King  soon  after  summoned  not  an  ordinary  judicial  com- 
mission, but  for  the  first  time  the  collective  body  of  the 
great  prelates  and  barons,  in  order,  by  formal  judicial 
sentence,  to  declare  the  primate  of  the  realm  guilty,  and  in 
"  miscrkordia  rcfjis."  The  idea  of  an  administration  of 
justice  by  the  "  King  in  the  national  assembly,"  is  thus  re- 
vived, t 

The  unfortunate  course  of  the  ecclesiastical  controversy 
caused  extraordinary  court  days  to  be  summoned  more  than 
once,  at  which,  in  addition  to  ecclesiastical  questions,  im- 
portant reforms  of  the  temporal  jurisdiction  were  put  forward 
for  discussion,  deliberation,  and  approval.  In  these  the 
question  was  one  of  fundamental  departures  from  the 
judicium  pari^um,  and  from  the  Norman  judicial  custom  of 
the  duel ;  a  question  of  principles  already  enforced  in  practice, 
but  for  which  the  assent  of  the  vassals  of  the  Crown  seemed 

t  The  state  of  ecclesiastical  afiairs  the  King  of  England  was  not  tlie  sole 
in  the  half  century  from  1164-1214,  head.  To  put  an  end  to  this  state  of 
undoubtedly  prepared  the  beginnings  aflairs,  Henry  II.  decided  to  summon 
of  a  new  constitution  of  estates  of  the  the  extraordinary  assizes  at  Clareudou 
realm.  Though  the  encroachments  of  and  Northampton  in  1164,  to  consist 
the  spiritual  couneils  xnider  Stephen  of  the  collective  body  of  great  barons 
formed  no  recognized  precedents,  yet  of  the  realm,  all  the  bishops,  and  the 
it  became  involuntarily  recognizeil  that  most  distinguished  abbots,  all  of 
ecclesiastical  affairs  could  nc)t  be  finally  whom  emerged  from  the  great  mass  of 
ordered  by  the  sole  authority  of  the  teneutes,  as  an  united  body.  The  name 
King ;  that  the  Church  represented  a  "  assize,"  which  is  henceforward  used 
political  system  standing  on  its  own  by  historians  as  well  as  by  legal  writers, 
rights;  and  that  the  English  Church  indicates  the  beginning  of  a  new  con- 
formed an  inseparable  branch  of  a  ception,  which  is  tlie  first  step  towards 
universal  Catholic   Churcli   of  which  legislative  parliaments. 
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to  be  advisable,  in  order  to  convert  decided  departures  from 
the  legal  usage  of  both  nations  into  joermanent  national 
institutions.  Seeing  that  it  was  vitally  important  for  the 
King  to  obtain  the  vassals'  sanction  in  the  ecclesiastical  con- 
troversy, Henry  -was  obliged  to  make  those  measures  which 
were  essentially  necessary  for  the  times  more  acceptable, 
by  requesting  the  assent  of  his  Crown  vassals,  a  step  which 
is  always  popular  at  the  first  beginning  of  a  political  con- 
stitution. The  King  also  does  not  disdain,  as  in  the  Anglo- 
Saxon  period,  to  proclaim  once  again,  with  the  advice  of  his 
Witan,  the  "  King's  peace ;  "  this  was  published  in  the  Assize 
of  Clarendon  with  the  addition,  "  qiiam  dominus  rex  Hcnriciis 
consilio  archiepiscoporum  et  ejnscoporum  et  ahbatum  ceeterumqne 
haronum  siiorum  constituit^'  (Palgrave,  i.  257).  In  this 
direction  two  innovations  are  conspicuous,  in  which  the 
national  fundamental  idea  of  the  legislative  power  is  revived. 

1.  In  place  of  the  informal  councils,  the  collective  body 
of  the  great  prelates,  the  earls,  and  great  barons  were  sum- 
moned ;  in  the  resolutions  of  the  council  itself,  this  "  con- 
silium archiepiscoporiim,  cpiscoporum,  ahbatum,  comitum  ct 
haronum  (optimatu)n  j^roccrum)"  is  exj)ressly  mentioned;  and 
at  Becket's  condemnation,  this  assembly  acts  as  a  peers' 
court  in  the  form  of  a  great  feudal  curia,  and  no  longer  as 
a  judicial  commission  appointed  by  royal  supreme  power. 

2.  To  take  part  in  the  most  momentous  resolutions  on 
one  of  these  two  occasions,  there  were  also  invited  a  number 
of  smaller  Crown  vassals.  To  the  Assize  of  Northampton 
(117G),  the  milites  et  homines  repis,  were  summoned  in 
addition  to  the  haroncs ;  or,  according  to  other  accounts, 
also  the  Vicecomitcs  and  haroncs  secundee  dignitatis.if 

tt  Tlio    necessity  of  iitlnrhing   (ho  the  public  peace (Piilgriive.«'Conininn- 

tciuporal  yitssulB  to  the  Kin^jf's  ciuiho  wcnltli,"     1.     257.     ii.    178 ;    "  Soloot 

by  concessionB,  cuuflcd  Heiirv  in  tlicmo  Cimrtcrs,"    p.     14!]),    recognized    ini- 

twelvo  critical  yeurs,  to  take  counsel  porduit  iiiHtitntions  which  hiul  Bpnni;^ 

with  luH  nHsenihlicB  of  notiiblcH  touch-  up  from  tlio  jmictice  of  ih(>  coiirtH  of 

iiiK  othi.-r  i)oiiitri  of  tho  tenijxirul  jiuIh-  law  and  of  jxiiico.     According  to  tho 

diction,   which    produced    u    material  Kint^'w  idea,  tliese  were  only  dclilx  i- 

ulteriition  in  tii(MMiMtonu»ryl«TalHyHt('ni  utivi'  CHtatcs,  and    win"  ct  rtainly   not 

Orz  Inrrir).     The  AdHize  of  Clarendon  intende<l     to     be     prejudicial    to   hia 

(IICO)  on  tho  aubject  of  mnliitftinin}'  Bovcreign  rights.     It  was  believed  that 
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In  connection  with  these  events,  a  distinction  between 
harones  majores  and  minores  is  first  conspicuous  in  a  solemn 
political  act ;  and  this  distinction  has  until  the  present  time 
continued  to  form  the  subject  of  lively  controversy.  The 
word  "baro"  originally  denoted  a  man  {baron  and  feme, 
barones  civitatis  London,  court  baron,  baron  to  the  Cinque  Ports). 
After  the  Conquest  it  gradually  usurped  the  place  of  the 
Anglo-Saxon  title  of  Thane,  apparently  in  order,  like  the 
Latin  homo,  to  express  the  feudal  dependence  of  the  "  men  " 
upon  the  King.  In  comparatively  early  times,  by  harones , 
were  pre-eminently  meant  the  barones  regis  ;  that  is,  the 
tenentes  in  capite,  who  from  the  first  were  divided  according  i 
to  the  amount  of  their  property,  into  greater  feudatories  and 
lesser  Crown  vassals.  Thus  property  qualification  becomes 
again  connected  with  political  institutions.  Barones  majore» 
and  minores  had  for  a  long  period  been  distinguished  in 
the  feudal  militia.  All  such  as  led  divisions  of  their  own, 
were  regarded  as  bannerets  or  officers  in  the  feudal  army. 
On  the  Continent,  fifty  milites,  or  at  least  twenty-five,  were 
reckoned  to  one  banneret  ;  in  England,  in  proportion  to  the 
smaller  scale  of  enfeoflments,  a  smaller  number  appears  to 
have  formed  the  unit  of  the  constabularia.  In  the  active 
array,  the  King  certainly  appointed  the  commanders,  but  it 
was  inevitable  that  the  greater  vassals,  who  by  virtue  of 
their  feudal  possessions  had  to  furnish  whole  constabularia, 
should  regard  themselves  as  entitled  by  bu'th  to  be  officers 
(si'ifini'urs)  of  the  feudal  militia. 

if  the  magnates  of  the  land  had  once  It  may  be  that  it  was  necessary  to  con- 

deelared  tlieir  assent  to  an  institution  nect  the   regulation  of  the   prices  of 

called  for  by  the  times,  the  matter  was  provisions  (as  being  a  measure  of  vital 

set  at   rest    by    the   new     institution  interest  to  the  national  li(e)  with  due 

having  obtained  a  recognition   of  its  formality  with  the  Asf:isa  ile  pace  »er- 

legality.     This  conception  the  political  rajxia  under  Henry  II.     It  is  not  ap- 

government  adhered   to    for  a   whole  parent  tliat  any  general  assembly  whs 

century.    After  117G,  we  hear  no  more  convoked   at  this   time    (25th   April, 

of  assizes  under  Henry  II.,  nor  of  any  1 204)  (rt(?f  Selden,  "Titles  of  Honour," 

under   Richard   Coeur-de-Lion.     It   is  735) ;  it  api>ears  rather  that  only  an 

not  until  5  John  that  a  royal  decree  ordinary    council    was    held,     whose 

is   mentioned  (Patent   Rolls,  5   Job.)  assent    it    was    found    advisable    to 

which  regulated  the  "  assize  of  bread,"  mention  at  the  promulgation  of   the 

"  communi  concilio  baronum  nostrorum"  measure. 

VOL.  I.  U 
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From  the  first,  the  distinction  between  harones  majores  and 
viinores  was  known  in  the  Exchequer.  Beliefs,  wardships, 
and  marriages  of  the  great  feudatories  formed  the  principal 
items  in  the  financial  administration.  Whilst  those  of  the 
single  knight's  fee  were  fixed  at  a  hundred  shillings,  those 
of  the  greater  lordships  were  not  until  later  times  fixed  at 
a  hundred  marks ;  and  in  this  respect  we  often  find  a  dis- 
pute, as  to  whether  the  relevium  of  a  fief  is  to  be  calculated 
on  the  fief  as  a  barony,  or  separately  on  the  single  fiefs. 
In  computing  the  amerciaments  again,  the  greatest  feuda- 
tories are  more  highly  taxed ;  on  which  account  certain 
Crown  -vassals  appeal  against  their  rating  as  "  barons,"  on 
the  ground  that  they  only  possess  single  fiefs.  A  notable 
example  of  this  is  the  case  of  the  Abbot  of  Croyland  (19 
Edw.  II.). 

From  the  earliest  times  harones  majores  and  minores  were 
distinguished  at  court.  Of  course  it  was  only  magnates  who 
were  able  to  attend  the  gorgeous  assemblies  with  a  retinue. 
To  them  by  custom  an  express  invitation  was  issued,  and 
by  custom  they  were  treated  with  much  greater  distinction 
than  the  knight  without  attendants. 

For  the  same  reason  there  had  long  existed  in  the  popular 
mind  and  in  the  language  of  common  life,  harones  majores, 
and  harones  minores. 

We  can  easily  understand  from  this  condition  of  things, 
that  contemporary  writers  make  use  of  the  expressions 
"  harones  majores  et  minores,"  in  such  a  manner  that  a  later 
age  was  led  to  conceive  of  the  difference  thus  drawn  as  a 
distinction  in  rank,  which,  however,  viewed  by  the  light  of 
the  law,  does  not  in  reality  exist.  A  difiference  in  rank  would 
presuppose  that  the  great  estates  were  held  by  a  special  tenure 
in  a  different  manner  from  the  simple  knights'  fees,  but  in  the 
groat  register  of  the  fiefs  made  in  the  time  of  Henry  III.  and 
Edward  I.,  and  which  was  printed  in  1807,  under  the  name 
of  Testa  do  Neville,  the  terms  honors,  haronce,  and  femUt 
uro  used  in  such  confusion  that  a  definite  and  legal  distinc- 
tion manifestly  does  not  exist.     The  expert  who  wrote  undor 
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Henry  VI.  his  treatise  upon  feudal  tenures  (Littleton  on 
Tenures),  upon  which  the  later  works  of  Coke  and  Blackstone 
are  based,  knows  no  distinction  between  tenure  by  barony 
and  tenure  by  knight's  service  ;  and  this  legal  authority  is 
sufficient  to  determine  the  question.*  Just  as  little  were  the 
greater  and  lesser  Crown  vassals  distinguished  by  their  family 
designations.  The  greatest  feudatories  are  sometimes  only 
denoted  by  a  Christian  name,  and  sometimes  by  a  family 
name,  with  or  without  the  prefix  "  de";  the  same  is  the  case 
with  the  lesser  vassals  of  the  Crown,  and  also  with  the 
under- vassals.  In  a  few  families  (Baro  Stafford,  Bare  de 
Greystoek)  the  word  '*baro"  becomes  customary  for  well- 
known  reasons,  yet  this  is  not  peculiar  to  the  greater  vassals. 
These  circumstances  induced  the  Committee  of  the  Upper 
House  when  examining  into  the  question  of  the  peers'  dignity, 
to  allow  that  an  "estate  of  the  realm"  did  not  exist  before  the 
time  of  Magna  Charta.  The  actual  and  social  difference  was 
still  no  legal  one,  not  legal  from  the  point  of  view  of  public 
law,  because  no  cour  de  baronie  existed ;  not  legal  from  the 
point  of  view  of  private  law,  because  greater  as  well  as  lesser 
tenentea  in  capite  have  equal  rights  of  tenure. 

Notwithstanding  that  the  state  of  the  kingdom  had  repeat- 
edly compelled  Henry  II.  to  accord  to  the  most  conspicuous 
spiritual  and  temporal  vassals  a  voice  in  legislating,  yet  it  is 

*  In  the  relations  of  private  law  no  that  even  in  the  practice  of  the  Ex- 

•liffereuce  could    anywhere   be   found  chequer  as  it  was  in  those  days,  there 

between  a  knight's  fee  and  a  barony.  existed  as  yet    no    fixetl   terminology. 

All  the  incidental  distinctions  <'nly  rest  The  law  bf>ok  of  Brsicton  (ii.  p.  39,  sec, 

upon  the  administrative  practice;  and  6)  is  the  first  to  testify  that  in  those 

even  in  the  Treasury  records  it  took  a  days  the  tribunals  began   in  certain 

long  time  before  the  various  amounts  particulars  to  distinguish  between  "  ba- 

of  the  relena  kd  to  a  fixed  distinction;  ronia"  and  "  rasoria  "  ;  "^utxi  dicetur 

as  in  the  liot.  9,  Henr.  III.,  "Per  in-  de  baronia  non  est  observaiidum  in  va- 

quisitionem,  quam  Rex  prieeepit  fieri,  $oria,  vtl  aliit  minoribus  feodia  quam 

idem  Waltenis  tenuit  de  Rege  in  capite  baronia,  quia  eapiU  non  habent  sieut 

per/oedummiUtis,etno'nperbaroniam"  baronia."     But   this   conception   only 

(Madox,  i.  pp.  318,  681,  where  we  also  dates  from  tlie  middle  of  the  thirteenth 

find  other  instances  of  the  use  of"  baro-  century.    It  was  not  until  Henry  III.'s 

nia  "  and  "  honor  "  for  those  [Wssessions  reign,  after  Magna  Charta  and  a  multi- 

which   pay   the  great    rtltvium    of  a  tude    of   other   prect^dents,   that    the 

hundred  marks  in  around  sum).     The  popular  tongue  began  to  speak  of  the 

manner  in   which    the  "  Vialogua   de  "  baronage "   as  the  sum  total  of  all 

Scaccario"   (ii.    cap.    10)    speaks    of  the    greater    Crown    vassals    (Parry, 

^^  baronial  majores  et  mindres"  proves  "Parhamenta,"ii.). 
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clear  that  the  King  in  convoking  the  notables  had  just  as 
much  freedom  of  action  as  he  had  in  originating  all  the 
consilia  optimatum.  The  summons  was  issued  on  the  ground 
of  personal  confidence,  and  especially  to  such  as  were  already 
honoured  with  important  confidential  offices,  it  was  issued  in 
accordance  with  the  custom  of  the  court,  which  had  always 
honoured  certain  great  vassals  with  a  personal  invitation 
(writ),  and  it  was  issued  on  the  basis  of  the  size  of  their 
estates,  which  was  known  in  the  Exchequer,  and  with  regard 
to  the  distance  at  which  their  places  of  residence  lay,  of  course 
pajdng  due  regard  to  their  personal  standing  and  the  opinion 
of  their  compeers.  And  accordingly  these  conventions  were 
not  "  feudal  parliaments,"  but  only  great  councils  of  notables, 
and  for  that  reason  they  cease,  and  disappear  for  more  than 
a  generation. 

As  to  the  form  and  effect  of  such  a  summons,  nothing 
was  definitely  settled  in  this  period.  But  there  were  prece- 
dents extant,  cases  in  which  the  King  had  taken  the  opinion 
of  his  vassals  "super  arduis  negotiis  rcgni,'*  and  had  obtained 
their  assent.  If  this  assent  was  proper  in  the  eyes  of  the 
King,  it  appeared  still  more  proper  in  the  ej'^es  of  the  vassals. 
I  For  resolutions  of  this  kind  the  denotation  "  assisa,'*  bor- 
rowed from  the  feudal  cimse  of  the  Continent,  is  used ;  and 
even  the  law  book  of  Glanvill,  in  dealing  with  material  altera- 
tions made  in  the  legal  and  judicial  constitution,  lays  stress 
upon  the  question  whether  they  had  been  brought  about  by 
an  assisa  generalis  or  not.  The  monarchy  in  these  convoca- 
tions had  pursued  merely  temporary  aims ;  but  for  the  first 
time  for  many  long  years  the  great  barons  had  again  assembled 
in  the  political  councils.  The  historians  speak  again  of  the 
King  as  "cum  jjrincipihus  suis  de  statu  regni  et  de  jmcc  coiifir- 
manda  tractans.'*  The  rights  of  the  estates  of  the  realm  had 
once  more  attained  a  definite  form,  and  on  this  account  the  court 
days  of  Henry  II.  were  important  precedents  and  of  consider- 
able moment  in  the  events  which  led  to  Magna  Charta,  and 
also  as  one  of  the  bases  of  the  later  parliamentary  law.fff 

ttt  The  impodimcnt  to  progroBs  in      tlio  nuturo  of  tho   Crown  vassallago 
thU  dirocliuu  luy  at  thU  tiiuu  ittiU  in      iUolf,  wLioii,  couHiuliug  as  it  did  of 
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hundreds  of  small  feudal  possessors, 
did  not  contain  the  element  of  a  poli- 
tical peerage.  This  difficulty  increased 
just  in  the  times  of  the  Crusades  by 
reason  of  tlie  numerous  alienations  of 
single  knights'-fees  and  smaller  parcels 
of  liind;  80  much  so  tliat  we  now  meet 
with  tenentes  in  capite  in  possession 
of  one-twentieth,  one-hundredth,  or 
one  three-hundredth  of  a  knight's  fee. 
As  it  was  inipo.'^sible  to  draw  a  sharp 
line  between  the  greater  and  lesser 
vassals,  only  the  form  of  the  royal 
summons  remained  wherewith  to  form 
an  assembly  of  notables  capable  of 
legislating.  If  this  summons  was 
wanting,  there  was  an  end  of  the  great 
court  days.  And  thus  it  came  to  pass; 
the  Assizes  of  Clarendon  and  North- 
ampton were  not  repeated  for  a  whole 
generation. — In  modern  times  the 
critical  theme  of  barone$  majores  and 
minores  has  been  again  treated  of  in 


detail  by  Hallam  ("Middle  Ages"), 
and  with  much  caution  in  the  Peers' 
Report  (iii.  87,  97,  seq.,  109,  $eq. 
254).  If  in  the  latter  we  are  forced  to 
acknowledge  that  the  summons  to  a 
contilium  regit  at  this  period  was  ex- 
clusively dependent  upon  an  act  of  the 
sovereign,  this  negatives  the  idea  of 
an  "  estate  of  the  realm  "  consisting  of 
Crown  vassals,  since  the  choice  among 
hundreds  was  entirely  dejK'ndeut  upon 
royal  writ.  The  English  nobility  iuelf 
would  be  brought  into  diflSculties  by 
the  confused  idea  that  every  vassal  of 
the  Crown  in  the  Norman  Curia  Htijia 
was  entitled  to  a  seat;  for  the  claims 
to  a  seat  in  tlie  present  Uou^e  of  Peers 
would  have  been  innumerable  if  every 
descendant  of  a  possessor  of  three  or 
four  hides,  who  at  one  time  or  other 
had  belonged  to  the  tenentet  in  capite, 
could  lay  claim  to  baronuge  by  tenure. 
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CHAPTER  XVIII. 
iWagna  ori^arta. 

After  the  rule  of  Henry  II.,  which  was  energetic,  though  in 
its  latter  years  full  of  vicissitudes,  comes  Richard  Coeur-de- 
Lion,  adventurous  and  aimless,  but  a  faithful  reflex  of  the 
times  in  which  he  lived,  and  accordingly  popular.  The 
regency,  appointed  for  the  time  of  his  crusade,  soon  came 
into  conflict  with  the  great  barons  and  with  the  King's 
brother  John.  During  the  absence  of  the  King,  England 
again  saw  one  party  of  the  barons  in  feud  with  another 
discontented  faction.  With  his  return  from  captivity  the 
personal  rule  of  the  King  is  restored,  and  he  now  holds  a 
court  day  {colloquium)  after  the  old  fashion,  sits  in  judgment 
upon  his  brother  John  and  upon  a  bishop,  imposes  a  hide- 
tax  of  two  shillings  upon  every  hide  of  land ;  but,  engaged 
in  unceasing  feuds  upon  the  Continent,  loses  his  life  at  a 
siege.  The  absence  of  this  knight-errant  from  English  soil, 
which  was,  with  the  exception  of  a  few  months,  continuous, 
proved  extremely  beneficial,  in  so  far  as  it  rendered  the  con- 
tinuance of  an  organized  internal  government  possible. 

The  reign  of  John  which  followed  appears  again  to  unite  in 
itself  the  worst  qualities  of  the  Norman  system.  This  King, 
who  had  already  proved  a  faithless  son  and  treacherous 
brotlior,  forfeited  by  the  murder  of  his  nephew  Arthur  his 
French  fiefs,  and  thus  brought  about  the  separation  of  Nor- 
mandy from  England.     He  involved  himself  in  a  struggle 
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with  the  papacy,  and  concluded  it  by  a  humiliating  submission. 
In  his  government  of  the  realm  he  was  still  more  aimless 
than  Richard,  harsher  and  more  avaricious  than  any  of  his 
predecessors ;  he  estranged  all  classes  of  the  people  succes- 
sively by  cowardice  and  cruelty,  by  greed  and  arbitrariness. 
At  length  he  brought  about  a  crisis  in  which  all  elements  of 
opposition  against  absolutism  leagued  themselves  together 
and  took  action  in  common. 

First  and  foremost  among  these  opposing  forces  stood  the 
Church,  which  even  under  Henry  II.  had  asserted  itself  as  a 
power  equal  with  the  monarchy.  The  time  had  arrived  when 
Innocent  III.,  in  the  zenith  of  his  might,  at  the  Lateran 
Council  (1215)  proclaimed  the  Church  as  the  universal 
monarchy.  In  his  rupture  with  this  power  John  brought 
matters  to  such  a  pass,  that  the  Bull  of  excommunication 
was  proclaimed  to  his  face,  and  his  deposition  from  royal 
dignity,  and  the  absolution  of  his  subjects  from  their  oath  of 
allegiance  were  published  upon  English  soil.       *^ 

But  among  the  temporal  vassals  also  much  had  been 
changed  since  the  Conquest.  Since  the  Crusades  the  con- 
sciousness of  the  dignity  of  the  military  profession  had 
mightily  increased.  The  strength  of  the  heavy-armed  war- 
riors had  for  generations  decided  every  conflict ;  all  the 
power  of  princes  now  primarily  depended  upon  the  number 
of  such  warriors.  The  equal  balance  of  conditions  through- 
out the  whole  of  Christendom,  and  the  sanction  of  the 
Church,  had  created  an  esprit  de  corps,  which  under  the  walls 
of  Jerusalem  had  formed  for  itself  an  universal  code  of 
honour,  which  even  princes  could  not  refuse  to  acknowledge, 
and  which  found  in  tournaments  and  social  customs  further 
support  and  expression.  Whilst  therefore  the  barony  and 
knighthood  began  to  feel  themselves  a  unitj'',  they  were 
bitterly  aggrieved  by  the  arbitrary  imposition  of  scutages 
and  income  taxes ;  and  now,  too,  when  in  the  Exchequer  and 
in  the  government  of  the  country  bailiffs  the  prosaic  system 
of  amerciaments  and  fines  had  reached  its  climax,  John,  as 
the  guardian  of  orphans,  dealt  with  his  feudal  wards  with 
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'   unheard-of  injustice,  and  regarded  the  wives  and  daughters 
of  his  greater  vassals  as  objects  for  his  licentious  desires. 

In  the  towns  of  England  also,  as  well  as  amongst  the 
freeholders,  much  had  in  the  course  of  time  been  altered. 
The  extension  of  the  feudal  law,  with  its  rigid  rules  of  inalien- 
ability and  primogeniture,  to  the  whole  landed  property,  had 
in  its  very  excess  become  an  unnatural  system,  in  opposition 
to  which  the  natural  laws  of  political  economy  and  family 
life  tacitly  asserted  their  rights.  By  the  circuitous  path  of 
royal  licence  on  payment  of  a  fine  the  alienation  and  partition 
of  feudal  estates  had  to  a  considerable  extent  })een  resumed. 
Marriage  and  decease,  inheritance  by  daughters  in  equal 
shares,  escheat  and  regrant  in  smaller  divisions,  subinfeuda- 
tion, and  even  direct  selling  in  parcels  (which  was  done  by 
the  vassals  pn  embarking  for  crusades,  and  was  favoured  by 
the  Crown)  had  brought  about  new  estates  of  freehold  in 
land.  Mercantile  and  commercial  business,  promoted  by  the 
crusades,  which  had  exercised  a  most  beneficial  influence 
upon  the  cities  and  boroughs,  had,  after  the  time  of  Eichard 
I.,  raised  a, considerable  number  of  English  towns  to  a  high 
degree  of  independence.  This  class  also,  in  spite  of  its  innate 
loyalty,  was  in  a  humour  to  make  common  cause  with  the 
spiritual  and  temporal  Crown  vassals  against  despotism.* 

•  The  events  of  the  origin  of  Magna  be  considered  a  patriot.     But  iinme- 

Charta  have  been  portrayed  by  liisto-  diately  after  success  hud  been  gained, 

rians    with    justifiable    predilection.  the  imperious  behaviour  of  the  Ciiria 

(I'f.  liappenberg-Pauli,  iii.  293-487.)  towards  the  barons  reminded  tlie  nation 

For  the   purpose  of  this   description  only  too  sensiMy  that  a  spiritual  abso- 

it  is  imiHjrtant  to  consider  the  rola-  lutism  existed  side  by  side   with  tlie 

tionship     I'ctween    the    jKJwers    who  temporal.     Among  the  Crown  vassals 

league  together  iei  the  act  of  June  15th,  of  this  period  the  majority  had  only 

1215,  against  the  monarchy;  and  the  risen  to  importauco  under  Henry  II., 

shifting  of  whicli  in  the  following  half-  and  owed  tlunr  inllueiitial  j)osiiioii  to 

century  brought  alK>ut  such  a  nuirvel-  the  newer  system  of  political  adminis- 

lous  cliange  in   tlieir  i)<)sition8.      The  tration.     At   the   head   of   the  armed 

counterforee  of  tln!  Church  was  at  this  opposition     stood    pre-emiiu  iitly     the 

time  the  most  im|K)sing  ns  well  as  llio  northern  /barons.     In    tlie  framing   of 

most     slaldc.      An'hbishop     Stephen  Magna  (.^iiaita,  the  school  of  tiie  oflicial 

Lnngt^m  himtielf,  in  spite  of  his  pro-  n(ii)ility   formed   under   Henry   II.    is 

motion  by  the  I'ojM',  strongly  inipre>sed  recognizable.     All  parties  of  tli(»  then 

by  the  iMipular  feeling,  not  only  und(T-  existing  nobility  apparently  took  very 

tofik    for  a    lime  the  conduct   of  the  sligiit   interest    in    the    |>ossession   of 

movement,  but   n-mained   Htuuncji    to  Normamiy ;     for    the    rr-comiue.st    of 

the  ri|;hl  cause,  ui 111  mav  wiili  jii>iiei)  which  uo  cflbrta  over  appear  to  have 
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But  it  was,  above  all,  the  blending  of  the  Franco-Norman 
and  the  Anglo-Saxon  nationalities,  by  this  time  complete, 
which  had  imperceptibly  undermined  the  foundations  of  abso- 
lutism. For  five  generations  they  had  now  lived  together 
under  one  Church,  one  kingdom,  one  administrative  system, 
enjoying  peace  in  common,  and  suffering  equal  oppression. 
The  period  of  sword  law  under  Stephen,  and  still  more  the 
ecclesiastical  controversy  with  Thomas  Becket,  had  at  times 
elevated  other  antagonism  above  the  national  dissension. 
Parochial  and  family  life  had  made  intermarriage  between 
the  Angli  and  Francigenae  a  daily  occurrence.  Under  the 
strong  political  and  ecclesiastical  power  a  new  insular  national 
culture  became  matured,  which  through  the  separation  of 
Normandy  from  England  developed  its  own  characteristics. 
In  this  new  creation  the  Saxon  element  predominated,  not 
merely  in  numbers,  but  in  those  peculiar  attributes  of  character 
which  the  Anglo-Saxons  retained  unchanged  in  their  family 
life,  their  manners,  and  their  language.  The  sober,  moral 
earnestness  of  this  family  life,  in  contact  with  the  brilliant 
and  volatile  nature  of  the  Franks,  proved  the  stronger  of  the 
two  elements ;  and  finally  in  Church  and  State,  in  the  com- 
munity, and  in  the  fanrfly,  assimilated  to  itself  the  Frankish 
character  until,  in  spite  of  a  continuing  difference  in  language 
and  in  class  ideas,  it  became  once  more  predominant  in  the 
nation.  The  greater  portion  of  the  powerful  classes  in  the 
country  were  indeed  still  by  name  and  descent  Francigenae ; 
but  with  each  successive  generation,  the  population  of  the 
British  Isles  became  more  and  more  consolidated  into  the  form 
of  a  nation  Germanic  in  character.** 

been  made.    The  powers  of  resistance  rendered  a  lasting  resistance  imprac- 

displayed   by  the   Crown  vassals  eer-  ticable.     Hence  can  be  explained  why 

taiuly  seem  to  have  been  strengthened  the  barons,  after  a  few  months'  struggle, 

by   the  spirit   of  knighthood,   and  by  were  no  match  for  the  financial  power 

the   sympathies   of  the   uuder-vassals  of  the  King,  with  his   paid  soldiery 

and  freeholders.     But  custom  knew  no  and  garrison  troops.     Tlie  increasing 


other  than   a   royal   authority  in   the      importance    of    the    freeholders    and 

body   easily      cities    has    been    already    adequ) 
became  disorganized  under  a  marshal       estimated    by   Spelman   "  on    Parlia- 


feudul   militia,  and   that  body   easily  cities    has    been    already    adequately 

became  disorganized  under  a  marshal  estimated    by   Spelman   "  on    Parlia- 

of  their  own  choosing.     Tlie   scattered  ments  "  (c/.  Peers'  Report,  i.  pp.  32, 35, 

ptisition   of    the    military    fiefs,    and  and  below,  cap.  six. ). 
above  all  the  want  of  financial  means,  *•  The  most  significant  new  basis 


298 


Constitutional  History  of  England. 


It  is  these  elements  that  are  comprehended  in  the  world- 
renowned  events  of  the  15th  June,  1215,  which,  under  the 
name  of  "  Magna  Charta,"  are  rightly  regarded  as  completing 
the  foundation  of  the  English  constitution.  From  the  moment 
when  John  in  his  ecclesiastical  dispute  had  collected  together 
the  whole  military  array  of  his  realm  to  oppose  the  King  of 
France,  the  consciousness  of  their  relation  to  this  monarchy 


is  doubtless  the  reconciliation  of  the 
national  antipathies,  to  which  the  often 
quoted  testimony  of  the  "  Dialogus  de 
Scaccario"  refers:  ^^Jam cohahitantibus 
Anglicis  et  Normannis  et  alterutrum 
uxorea  ducentibus  vel  nuhentihus,  sic 
permixtx  sunt  nationes,  ut  vix  discemi 
possit  hodie,  quis  Angliis  quis  Nor- 
manntu  sit  genere."  Although  in 
former  times  the  national  contrast  of  the 
Franco-Norman  and  English  nation- 
alities was  perhaps  overrated,  yet  the 
recent  researclies  of  Freeman  (vol.  v. 
Appendix  \V)  perhaps,  on  the  other 
hand,  go  too  far  in  weakening  and 
underrating  the  national  contrast. 
"  What  Englishmen  suffered  from  was 
mainly  that  irregular  often  undesigned 
oppression,  which  must  take  place 
wlien  the  laws  of  a  conquered  people 
are  administered  by  tiieir  conquerors" 
(Freeman,  iv,  p.  14).  "  The  success 
of  William's  invasion  was  a  distinct 
triumph  of  one  language,  one  mode 
of  warfare,  of  one  social  and  jwlitical 
system  over  another"  (Freeman,  iv.  p. 
17).  The  point  of  view  insisted  upon 
by  Stubbs  is  correct,  tliat  the  Norman 
monarchy,  with  laudable  consistency, 
upheld  the  legal  equality  of  the  two 
nations,  and  that  the  pressure  of  the 
Norman  nationality  was  principally 
owing  to  the  Normims  having  taken 
possession  of  the  high  oflices  in  the 
State  and  the  great  landtd  profR-rties. 
The  national  contrast  is  croH^cd  by 
this  social  one,  but  the  national  anti- 
))athieH  in  cnnsequence  were  rather 
i-mblttered  than  mollitied.  A  deeply 
rc)ot4'd  national  dinsenhion  is  proved 
not  only  by  crtdibie  historical evid4'nc«', 
but  abovo  all  by  tlie  unitbrm  bearing 
of  the  Anglo-Kaxon  population  at  every 
utUinpt  at  inMurreetion  by  Norman 
ipx«t  vammlii ;  it  is  evidenced  nlso  by 
thu  dvrompoHition  of  the  eonslilution 
of  the   countieM,    which    was    every- 


where visible,  owing  to  internal  dis- 
sensions, that  could  only  be  rooted  in 
the  national  element.  Absolutism  was 
founded  on  tiiese  dissensions  alone, 
and  that  it  had  taken  root  there  is 
shown  by  the  stability  of  the  tendency 
to  freedom  from  the  moment  of  the 
blending  of  nationalities.  In  spite  of 
all  changes  which  the  positions  of 
power  and  party  underwent  in  the 
following  generations,  this  progress 
remained  irrevocable ;  it  consolidated 
itself  in  eaeh  successive  generation, 
and  triumphantly  led  the  emancipa- 
tion of  the  estates  to  further  victories, 
up  to  the  close  of  the  Middle  Ages. 
But  in  this  blending  the  Germanic 
element  had  become  the  preponderating 
one,  just  as  Magna  Charta  did  not 
arise  from  the  Franco-Norman,  but 
from  this  national  spirit.  It  was 
finally  the  toughness  of  the  Saxon 
nationality  which  saved  England's 
freedom.  Whilst  on  the  Continent 
Eomuns  and  Romanized  Celts  crowded 
to  the  courts  of  the  magnates,  the  Saxon 
Thanes  and  peasants  remained  apart 
during  these  hard  times,  and  shut 
themselves  within  their  fortilied  farm- 
houses. Whilst  the  adaptive  Scandi- 
navian Normans  in  their  settlements 
in  Normandy  had,  alter  a  few  gem  ra- 
tions, com(\  to  use  the  language  of  their 
wives,  and  had  become  Frankish  in 
manners  and  customs,  in  England  the 
Norman  element  which  had  become 
French  had  not,  in  sj)iti'of  the  position 
of  the  ruling  class  which  it  had  held 
for  centuries,  been  ablo  to  introduce 
one-tenth  of  its  foreign  words  into  the 
English  tongue  as  it  is  spoken  to-diiy, 
or  more  than  threi*  words  into  the 
English  Lord's  I'rayer  (lliekes,  The- 
saur.,  I'ref.,  p.  vi.).  Finally,  it  was 
the  qualities  in  character  which 
decided  the  issue  in  the  question  of 
natioualily. 
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awoke  in  the  breasts  of  the  people.  The  papal  legate  had 
laid  before  the  King  proofs  of  the  understanding  subsisting 
between  the  barons  and  King  Philip,  and  had  thus  in  the 
first  instance  procured  the  humiliating  submission  of  John 
to  the  papal  throne,  which  threw  the  country  into  greater 
agitation  than  the  interdict.  At  the  meeting  of  the  mag- 
nates in  St.  Paul's  on  the  25th  August,  1213,  a  confederacy 
was  formed,  which,  supported  by  a  great  proportion  of  the 
prelates,  advanced  slowly  in  its  claims  against  the  Crown. 
It  was  not  until  towards  Easter,  1215,  that  an  army  collected 
at  Stamford,  consisting  of  two  thousand  knights,  with  a 
numerous  following  on  horse  and  on  foot,  amongst  whom 
were  some  great  feudatories,  but  especially  younger  sons  of 
the  first  families  in  the  land.  They  chose  Robert  Fitzwalter 
as  Marshal  of  the  "  army  of  God  and  of  the  Holy  Church," 
obtained  release  from  their  oath  of  fealty  from  the  canons  of 
Durham  on  the  5th  of  May,  but  only  succeeded  in  gaining  a 
firm  footing  against  the  King  and  his  garrison  troops  when, 
in  league  with  the  citizens  of  London,  they  had  won  that 
great  fortified  place.  In  this  crisis  negotiations  for  peace 
are  made  upon  the  meadows  of  Runnymede  (15th  to  19th 
June,  1215),  in  which  the  King,  with  his  small  retinue  upon 
the  one  side,  and  the  rebellious  barons  in  full  martial  array 
upon  the  other,  treat  together,  the  Earl  of  Pembroke  acting 
as  mediator.  The  barons  (perhaps  Archbishop  Langton 
himself)  had  originally  drawn  up  in  formal  articles  the  griev- 
ances of  the  country,  articles  which,  revised  and  completed, 
were  recognized  by  the  King  by  the  affixing  of  his  great  seal, 
and  being  then  formally  issued,  were  raised  to  a  royal 
charter.*** 

***  The  authentic  versions  of  and  touch  upon   it  incidentally;  its  prac- 

legal    treatises    upon   Magna   Charta  tical  judicial  effect  demanded  a  pre- 

liave   not    been    prepared  with   quite  vious  specializsition  through  the  long 

that  care  which  would  have  been  ex-  series  of  Acts   of  Parliament   which 

pected  from  the  importance  of  the  sub-  have  proceeded  from  its  fundamental 

ject.   Jurisprudence,  which   is  always  principles.     It  was  not  until  after  the 

slowindealing  with  political  questions,  days  of  the  Stuarts  that  the  science 

paid  for  a  long  time  but  little  attention  of  jurisprudence  did  justice  to  Magna 

to   the   charter.      The    law    books  of  Charta,  more  especially  in  the  restora- 

Bractou,  Britton,  and  Fleta  scarcely  tiou  of  the  authentic  text.     The  ori- 
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Magna  Cbarta  leads  us  back  to  the  details  of  the  Norman 
administratiye  law,  so  that  the  sketch  I  have  hitherto  given 
will  also  serve  as  a  commentary  to  it.  To  begin  with, 
however,  the  relations  subsisting  with  the  Church  must  be 
especially  remarked.  Only  in  close  alliance  with  the  English 
prelates  were  the  barons  able  to  wage  war  against  the 
monarchy.  The  charter  granted  in  former  days  touching 
the  freedom  of  ecclesiastical  elections  (p.  240)  was  ac- 
cordingly confirmed,  and  was  to  be  faithfully  adhered  to. 
The  "  separation "  of  Church  and  State  was  still  popular, 
as  being  opposed  to  absolutism ;  and  neither  the  baronial 
class  nor  the  English  population  thought  of  interfering  with 
the  position  the  Church  had  now  attained.  The  articles 
of  Magna  Charta  accordingly  only  lay  down  legal  limitations 
of  the  secular  authority  as  to  which  the  order  in  which 
we  have  hitherto  considered  them  appears  applicable  and 
convenient. 


ginal  document  has  been  described  by 
Blackstone  ("  The  Great  Charter,"  pp. 
XV.,  xvi).  It  is  preserved  in  the 
British  Museum  (cf.  Lappenberg- 
Pauli,  iii.  424).  Of  the  copies  which 
were  circulated  by  the  barons  only 
two  have  been  found  by  the  Record 
Commission,  at  Lincoln  and  at  Salis- 
bury ;  the  first  is  taken  for  the  text  in 
Rymer,  i.  131,  and  in  the  "  Statutes  of 
the  Realm,"  i.  7(Lnppenberg-Pauli,  iii. 
43(j).  Of  the  treatises  three  may  per- 
haps be  particularly  mentioned : — 

(i.)  Blackstone,  "Tlie  Great  Char- 
ter" (Oxford,  1759  fol.),  in  which  tlie 
course  of  the  editions  and  the  confirma- 
tions until  the  end  of  Kdward  I.'s  reign 
are  described  with  critical  care.  Then 
follows  the  reprint  of  the  thirty-nine 
articles,  upon  whieh  Magna  Charta 
was  based  (pp.  l-'.>);  thin  the  correct 
text  of  the  charter  drawn  up  in  nixty- 
throu  articles,  ir)th  Juno,  1215  (pp. 
10  24).  To  these  uro  added  the  more 
ini|Mirtiiiit  later  verHiouH,  esiun-ially 
Magna  Charta,  a.i>.  1217,'.)  Henry  III. 

(ii.)  A  legal  commentary  is  given 
by  Coke  (Innt.,  li.  pp.  1-78)  on  the 
•rtirles  of  the  charter  as  contained  in 
the  ve6iton  of  il  llmry  III.  Home 
•vrviceable   additiuus    are    coutaincd 


in  Barrington's  "  Observations  on  the 
more  Ancient  Statutes,  from  Magna 
Charta  to  21  James  I."  (5th  edition, 
1796). 

(iii.)  An  excellent  reprint,  now 
readily  accessible,  is  given  by  Stubbs 
in  his  "  Select  Charters,"  consisting 
of  the  draft  made  by  the  barons  (p. 
289),  the  first  version  (p.  296),  and 
the  later  alterations  in  the  text  under 
Henry  HI.  (pp.  339,  344,  353,  365, 
377). 

In  the  ordinary  editions  of  the 
*' English  Parliamentary  Statutes," 
Magna  Charta  is  only  given  in  its 
later  form  (9  Henry  III.).  The  offi- 
cial edition  of  the  "Statutes  of  the 
Realm,"  whicii  was  issued  by  the  Record 
Commission,  gives  the  original  docu- 
ments; the  most  important  ot  them  with 
the  addition  of  a  fac-»imile.  The  ar- 
rangement which  is  ap])ended  follows 
the  development  of  tlio  Sovereign 
rights,  but  in  detail  the  sequence  of 
the  nrticU's.  An  arrangement  of  the 
articles  according  to  mnks  iind  classes 
for  which  they  were  frunied  is  given 
by  David  Rowland  ("  Manual  of  the 
Knglish  (Constitution,"  Loudon,  1859, 
pp.  50-00). 
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I.  The  first  group  of  articles  deals  with  the  legal  limitations 
of  X\^t  feudal  militarg  pototr,  principally  viewed  from  the 
financial  side ;  touching  wardship,  marriage,  and  the  amount 
of  reliefs  and  aids.  Herein  the  ancient  right  of  the  Crown 
was  recognized,  but  an  unfair  interpretation  of  it  for  fiscal 
purposes,  and  excessive  claims,  were  prevented  by  a  reduction 
to  fixed  payments.  The  relevium  of  the  estate  of  a  comes  was 
fixed  at  i'lOO  in  silver,  that  of  a  Crown  vassal  at  100  marks 
in  silver,  and  that  of  the  single  knight's  fee  at  100  shillings 
(Art.  2).  The  feudal  guardian  of  minors  is  to  have  his  proper 
income  and  services;  he  is  not  to  lay  waste  the  lands,  but 
rather  to  keep  them  in  condition, (5,  6).  Feudal  heirs  are 
to  be  married  suitably  to  their  rank  (7).  The  widow  is  to 
have  her  dower,  and  must  not  be  compelled  to  marry  again 
(8,  9).  Arts.  12  and  14  (dealt  with  below,  V.)  relate  to  the 
imposition  of  scutagia  and  auxilia.  No  mesne  lord  is  to  be 
allowed  the  right  of  taking  other  auxilia  from  his  under-vassals 
than  a  proper  aid  in  the  three  ancient  customary  cases  (15). 
No  one  shall  be  constrained  by  distraint  to  do  more  services 
for  a  knight's  fee  or  another  free  fee  than  he  was  bound  to 
do  formerly  (16).  No  governor  of  a  castle  shall  compel  a 
knight  to  pay  money  for  the  castle  guard,  if  he  performs  it  in 
his  own  person,  etc.  (29).  Moreover,  all  these  regulations 
are  to  be  recognized  by  the  feudal  lords  as  binding  on  them 
with  regard  to  their  men  (Art.  60);  "  Omnes  autem  istas 
consuetudines  predictas  et  libertates,  quas  nos  concessimus  in 
regno  nostro  tenendas,  quantum  ad  nos  pertinet  erga  nostros, 
omnes  de  regno  nostro  tain  clerici  quam  laici  ohservent  quantum 
ad  se  pertinet  erga  suos."  A  great  portion  of  these  feudal 
articles  is  in  accordance  with  the  old  promises  of  the  charter 
of  Henry  L,  but  differs  from  the  latter  in  its  much  more 
determinate  framing,  and  providing  for  the  sub-vassals,  and 
for  proper  execution.  (1) 

(1)  Legal  limitatioTis  of  the  feudal  per    commune  eontiltum    regni  nottri, 

mUitary  potcer  are  especially  contained  nin    ad   carpus  nostrum    redimendum 

in  the  articles  2-8,  12,  14,  15,  IG,  26,  et  primoaenitum  filium  nostrum  militem 

29,    43,   60;    "  Ntdlum   scutagium  rel  faciendum  et  adfiliam  nostrum  primo- 

auxilium  ponatur  in  regno  nostro,  nisi  genitam  semel  maritandam,  et  ad  hoe 
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II.  Itegal  limitations  of  tjbt  futiicial  pofcotr.  (i.)  Concerning 
civil  justice:  the  hearing  of  ordinary  civil  actions  shall  no 
longer  foUow  the  royal  court,  but  shall  be  held  in  some 
certain  place  (Art.  17).  The  civil  assizes  shall  be  held  once 
a  year  in  every  county  by  itinerant  justices  (18,  19).  None 
are  to  be  appointed  JMsficmrn,  county  and  local  justices,  who 
are  not  versed  in  the  law  of  the  country,  and  willing  to  duly 
observe  the  same  (45).  The  arbitrary  and  disproportionate 
fees  exacted  for  judicial  proceedings  are  to  cease :  "  nulli 
vcndemus,  nulli  negahimus  aut  differ  emus  rectiun  vel  justitiam" 
(40) ;  and  as  a  fact,  from  that  time  the  great  fines  derived 
from  actions,  and  the  sums  paid  for  stay  of  judgment  dis- 
appear from  the  Exchequer  accounts.  (ii.)  Concerning 
criminal  justice:  no  Vicecom.es,  no  constable  of  a  castle,  or 
local  bailiff  of  the  King,  shall  from  this  time  forward  exercise 
in  his  own  right  criminal  jurisdiction  and  decide  placita  coronm 
(24) ;  it  is  manifest  again  from  this  how  popular  the  cen- 
tralization of  justice  at  the  expense  of  the  county  and  town 
bailiffs  had  become. 

But  the  most  essential  clause,  which  also  relates  to  legal 
procedure,  is  the  fundamental  article  39:  "  Nullus  liber  homo 
capiatur,  vel  imprisonetur  aut  dissaisiatur  aut  utlagetur  aut 
exuletur  aut  aliquo  modo  destruatur,  nee  super  cum  ibimus, 
nee  super  eum,  mittemus,  nisi  per  legale  judicium  parium  suorum, 
vel  per  legem  terrse.'"  This  is  the  assurance  of  the  continuance 
of  the  Leges  Edunrdi,  of  the  traditional  judicial  constitution 
with  its  legal  protection  accorded  to  person  and  property. 
By  "judicium  parium  "  is  meant,  not  such  a  jury  as  in  the 
year  1215  existed  only  in  civil  procedure,  in  the  elements  of 
a  jurata,  but  judgment  by  peers.  The  addition  of  **  vel  per 
legem  terras''  runs  in  one  copy  ** et  per  legem  terrsB  ("rei"  in 
the  language  of  this  time  often  occurring  for  "  et  ") ;  accord- 
ingly, this  clause  deals  with  the  frequently  repeated  assurance 
of  the  traditional  law  of  the  land  and  judicial  procedure;  but 

nan  flat   niti   ralitmalnle    auxilium "  Hhrrtaies  were  also  to  be  obsorvod  by 
(12);  tuinrooni  of  nil   (!rowii   vaMwilH  tlio    fcndul  lords    towards  their    sub- 
to  the   commune   etm»ilium    in    hucIi  vummuIu  (,^^)). 
(Mf  bolow,  uoto  ft).     All  tliuso 
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the  assurance  is  more  strictly  framed,  and  demanded  in  its 
present  shape  by  the  Norman  magnates  themselves,  and 
accordingly  guaranteed  again  by  them  to  the  Uheri  homines 
of  the  realm.  (2) 

III.  Uegal  limitations  of  tfte  police  pofcocr.  The  main  point 
lay  in  the  system  of  amerciaments ;  for  by  the  imposition  of 
police  fines  every  judicial  protection  of  person  and  property 
could  be  rendered  illusory.  Magna  Charta  (20),  directs  the 
following  provisions  against  such  abuses :  (i.)  The  police  fines 
shall  correspond  in  amount  to  the  magnitude  of  the  o£fence  : 
''Liber  homo  non  amercietur  pro  parvo  delicto  nisi  secundum 
modum  delicti,  et  pro  magno  delicto  amercietur  secundum 
magnitudinem  delicti."  (ii.)  The  execution  in  respect  of  police 
fines  is  to  take  place  with  the  heneficium  competentias,  in  such 
a  manner  that  every  liber  homo  should  save  his  necessary 
subsistence  (contenementum),  the  merchant  his  merchandise 
{inarcandisa) ,  and  the  villein  his  implements  of  husbandry 
(waignagium).  (iii.)  For  the  condemnation  of  any  to  an 
amerciament,  a  co-operation  of  the  "  good  men  "  of  the  neigh- 
bourhood shall  be  necessary ;  that  is  to  say,  a  summary 
judicial  proceeding :  "  et  nulla  predictarum  misericordiarum 
ponatur,  nisi  per  sacramentum  proborum  hominum  de  visneto.*' 
This  comparatively  immaterial  and  often  disregarded  pro- 
vision cuts  at  the  root  of  an  arbitrary  police  power,  and  of 
such  regulations  as  are  contrary  to  the  constitution ;  and  in 

(2)  Legal  limitations  of  the  judia'al  agreed  on  as  to  the  proper  course  of 

poicer  are  coinpristnl  in  the  clauses  17-  justice :  "  Sed  et  eonee$tum  est,  qxiod  epis- 

11),  '24,  34,  88-40,  45,  r)4,  as  follows  : — •  coi}i,ttdbbates,comit^:setbaroneSyV€i»saf- 

"  Commnnia  placita  non  sequantur  cm-  sures  et  liltere  teneittts  non  ad  volunta- 

riam  nostram  sed  teneantur  in  aliquo  tern   jnstiriariorum     tel     ministrorum 

certo    loc'o"  (17);    "  «hWu«  Vice-comes,  Domini  Regis,  de  terris  et  catallis  suis 

constabularius,  corouatores  vtl  alii  bal-  dissaisientur,  sed  judieio  curiae  Domini 

livi  nostri  teneant  placita  eoronx  no»-  Begis  secundum  legitimas  consuetudines 

trm  "  (24)  ;  ^^  nihil  detur  vel  capiatur  de  et  assvias  tractabuntur  vel  per  manda- 

cxtero  pro  brevi  iuquixilionis  de  vita  vei  turn  Domini  Regis."    ^'^Nulli  vendemus, 

memhris,  sed  gratis  concedatur  et  non  nulli  nefjubimus  aut  differemus  rectum 

negetur"    (36).      '■'■  XuUus    liber    homo  aut  justitiam  {iO).    Article  42  provides 

capiatur  vel  imprisonetur,"  etc.  (39  v.  tliat  the  county  court    shall   be  held 

above).     This   essential   clause    had,  every  month,  the  sheriflfs  toum  twice 

moreover,   a   precedent ;    for    already  a  year ;  the  yearly  sittings  of  the  itine- 

during  the  con rtiet  between  the  regency  rant  justices  are  to  be  reduced  from 

appointed  by  Kiehard  I.  and  the  barons,  four  to  one. 
a  similar  assurance  had  been  mutually 
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the  course  of  the  period  in  which  the  estates  of  the  realm 
were  formed,  was  thoroughly  carried  out  by  the  co-operatioii 
of  parUament.  A  writ,  '' de  moderata  misericordia,"  carried 
out  in  principle  the  appeal  to  legal  process  against  police 
fines  and  administrative  executions  even  in  the  local  courts. 
A  fundamental  rule  of  liberty  to  move  from  place  to  place, 
to  which  the  clergy  also  could  appeal  in  their  intercourse  with 
Eome,  is  contained  in  article  42  :  "  Liceat  unicuique  de  aetero 
exire  de  regno  nostra  et  redire  salvo  et  secure  per  terram  et  per 
aquam,  salvafide  nostra,  nisi  tempore  guerrse  per  aliquod  breve 
tempus  propter  communem  utilitatem  regni,  exceptis  imprisonatis 
et  iitlagatis  secundum  legem  regni,  et  genti  de  terra  contra  nos 
guerrina  et  mercatorihus,  de  quihiisjiat  sic  lit  predict  inn  est."  (3) 
IV.  Hegal  limitations  of  tfte  financial  potoer  are  already  com- 
prised, in  the  provisions  touching  the  feudal  power.  Whilst 
those,  however,  are  only  in  favour  of  the  upper  classes,  a 
number  of  the  hardships  inflicted  by  the  fiscal  Government 
upon  the  freeholders  and  cities  are  next  dealt  with.  As  to 
the  auxilia  (properly  tallagia)  of  the  city  of  London,  the 
same  rule  is  to  be  applied  as  in  the  case  of  the  aids  of  the 
feudal  vassals  (12).  London,  and  all  other  cities,  burghs, 
villae  et  portus,  are  to  have  their  "  lihertates  et  liheras  consuetu- 
dines  "  (13);  merchants  their  trade  and  traffic  secure,  and  free 
from  all  arbitrary  impositions  and  tolls  (41).  There  shall  be 
one  weight  and  measure  for  the  whole  country  (35).  No  city 
and  no  freeholder  shall  be   compelled  to   build  dykes   and 

(8)  Legal  limitaliont  of   the    'police  "  omnia  amercinmenta  facta  injude  et 

power  are  contaim-d  in  articles  20-22,  contra  leijcm  terrin  omnino  condonentur, 

24,  82, 31), 42,  54,  50,  primiirily  concern-  vel  fiat  iiidc  per  judicium  XXV  haro- 

ing  tlio  system  of  police  lines:  "liher  wm7»,"  etc  (5;"),  T)!!).     Tlio  cariyinj^  out 

homo  non  aniercietur  pro  parvo  delicto  of  thc«o  principles  was  primarily   tho 

fiM    nf^ctiudum    modum    delicti"    etc,  duty  of  tho  Exclieqnor  and  tho  King's 

(Art.  20,  vide  nl)ov«).     In  tho  cane  of  court,  as  the  courts  of  hifrhcr  instanco 

Crown  vasjuils  tho  following  wuB added:  of  tho  Hhcriirs  tourn  and  tho  rest  of 

"Comiteaetbaroiifimnnamircienturniiii  tho  royal   courts  of  record.     For  the 

per  jHtret  gum,  it  non  «/«»'  »venndum  manorial  courts  and  otiior  courts  "  not 

modum  delicti"  (Art.  21).     For    tho  of  record,"  in  wliich  tho  old  customs 

clergy  cf.  Art.  22,  "Non  von  t4^nihimnt  still  ))revaile(l,  in  later  tinus  a  special 

trrraa  illoriim,  i/ni  ronvirii  futrint  de  writ  "  </<!  viodcrata  mii'tricordia"  was 

fiionia,  nini  jnr  nitnm  atinum  et  iinuni  framed,    wiiich   onlbrccMl  the   uniform 
dirm,  el  tune  rrdditntur  ttrrm  doiuini* 
/eodorum"  (Art.  82).     Tho   renth'ring 
of  illegal  pblloe  floes  null  and  void  : 


application    of     tiio    principle.      (Cf. 
Horiveu  uu  Copyhold,  li.  ti52,  ti53.) 
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bridges,  except  where  such  is  a  matter  of  ancient  custom  (23). 
Purveyance  and  compulsory  carriage  are  only  to  be  enforced 
against  the  freeholder  in  return  for  immediate  payment,  or 
only  with  the  free  consent  of  the  owner  (28,  30).     Neither 
the  King  nor  any  royal  officer  or  other  person  shall  take  the 
wood  of  any  one  for  the  royal  castles  or  for  other  uses,  except 
with  the  permission  of  the  owner  (31).     Those  living  outside 
the  forests  shall  not  be  summoned  before  the  forest  courts 
(44).     The  newly  made  forests  shall  be  disforested  (47).     All 
abuses   concerning  forests,  warrens,  foresters,   sheriffs,   and 
their  officials,   shall  be  inquired   into  in  every  county  upon 
oath  by  twelve  knights  of  the  shire,  chosen  by  the  "  good 
men  "  of  the   same   county  (48).     Common  to  both  feudal 
vassals  and  liheri  homines  is  also  the  assurance  relative  to  the 
regulation  of   inheritances   of   personalty,   and  payment  of 
debts,  especially  with  regard  to  the  privilegia  fisci  (26,  27). 
The  articles  concerning  the  treatment  of  the  dehita  judsBorum 
(10,  11)   are   derived  from  the  province  of  administration 
of  the  Exchequer   of  Jews.      On  this  side  is  apparent  the 
considerate  regard  paid  to  the  lower  classes  of  the  people, 
which  may  probably  be  attributed  to  the  spiritual  advisers. 
The  liberties  granted  to  the   Crown  vassals   are  extended, 
as  a  matter   of    course,   to    the    relations    of    the    private 
feudal  lords  erga  suos.     The  limitations  imposed  upon  taxa- 
tions  are   extended   at   aU  events  to  the   city   of  London. 
Conversely,   the   redress   of  the  common   grievances   of  the 
country,  which  principally  proceed  from  fiscal  oppression,  in 
the   first  instance  benefits  the  middle  classes,  but  reaches 
upwards  to  the   higher  classes    also.    Military  vassals  and 
libcri   teneiites  stand   side  by  side  in  such  articles.      Many 
clauses  refer  to  all  the  liberi  homines,  without  regard  to  the 
kind   of  property,   and   are   so  far  beneficial   to  the  villein 
tenants  as  well.     A  few  clauses  are  directly  framed  in  favour 
of  the  villein.  (4) 

(4)  Legal  limitations  of  the  financial  prosecution  of  fiscal  claims  (9),  debts  of 

power  are  comprised  in  articles  9-11,  Jews  (10,  11),  the  restriction  of  the 

16,  25-33,  35,  37,  41,  43,  44,  48,  60,  auj-»7ta  to  the  three  old  cases  :  "Simai 

especially  as   to  the  more  forbearing  modo    fiat    de    auxiliis    de    eivitate 

VOL.  I.  X 


306  Constitutional  History  of  England. 

V.  'STIbt  Uoal  sanction  of  all  these  liberties  and  assurances  is 
connected  with  a  number  of  temporary  provisions.  But  at 
the  same  time  this  sanction  unites  with  other  articles  in 
forming  the  first  foundation  of  a  constitution  by  estates  of 
the  realm.  The  form  which  had  been  hitherto  observed  in 
the  charters  could  not  satisfy  the  barons,  as  the  question  of 
their  irrevocability  had  not  been  settled  in  judicial  practice. 
Hence  they  adopted  the  course  of  giving  the  charter,  by 
means  of  a  solemn  oath,  the  character  of  a  treaty  of  peace 
according  to  feudal  custom :  "  Juratum  est  autem  tarn  et  parte 
nostra,  quam  ex  parte  baronum,  quod  heec  omnia  supradicta 
hand  fide  et  sine  malo  ingenio  servahuntur." 
>  The  charter  thus  received  the  character  of  a  joint  compact. 
But  seeing  that  any  oath  taken  by  John  was  worthless,  and 
could  be  remitted  by  the  Pope,  and  that  all  the  limitations  of 
the  Government  which  had  been  assured,  were,  as  against  the 
sovereign  curia  and  the  Exchequer,  comparatively  useless,  the 
appointment  of  a  national  committee  with  recognized  rights 
of  resistance  was  added  thereto,  which,  combined  with  certain 
previous  articles,  formed  the  parliamentary  clauses  of  Magna 
Charta.(5) 

London"  (\2)  \     "et     civitas    London  "tenente8perfeodtJinnam,persocagium, 

habeat    omnes    antiqiMS    libertates    et  per   hurgagium,  per  parvam  serjante- 

liberas  corisuetudines  stios,  tamper  terras  riam"  (37) ;  "  omnes  mercatores  habeant 

quam  per  aqtuw.    Prxterea  omnes  alias  salvum  et  securum  exire  ah  Anglia  el 

civitates  et  burgi    et    villx    et  porlus  venire  in  Anglia,  morari  et    ire  per 

habeant  omnes  libertates  et  liberas  con^  Ajigliam   tarn   per  terram,  quam    per 

Buctudines  suas"  (13).     Here  can  be  aquam,    ad    emendum  et    vendandum 

clearly  Heen  the  influence  of  the  city  sine  omnibus  mali»  ioltis  per  antiquas 

of  Ix>ndon,  wliich  wua  allied  with  the  et  rectas  consuetudincs,"   etc.  (41);   a 

barons,  and  which  carried  the  subse-  milder    administration    of    the    royal 

quent  clauses  relating  to  trade,  weights  forest  laws  (44,  47,  48).     The  latter 

and   measures,  as   well   as   a   8])ecial  articles  form  the  main  contents  of  the 

clause  against  the  weirs  made  in  the  later  eepixTato  charta  de  foresta. 

Thames.      "  Nullus      distingatur     ad  (5)   The    teniporury    provisions    of 

faciendum    majtu  scrvitium    de  feodo  Magna  Charta  begin  with  Art.  49-52, 

militi$    nea  dc  alio   libera    teiicnienlo,  and    then   55-5'.)   Gl,    (!2.     They   deal 

quam    indi    dehelur"  (10).      ^^  Omnes  witii  the  restoration  of  the  ()/;n('(/('«,  the 

comitalus   et    hundrrdi,   Ihrtthingii  et  nunoval  of  persons  nain((l  tVoni  tlio  royul 

xoapenlarhii  tint   ad    antiqiuts   jirmat  prisons,   the  discharge  of  the  foreign 

ahiuiue  nulla  incrvmento,  excrptis  domi-  mercenaries,  the   restitutiou   of  liuuls 

nidi  maneriis   nontris"   (25).      "Una  seized  «ih<!  Icqali  iudicio  pariiim,  the 

nirnMura  vini    git   per    totum  regnum  remlHsion  of  illegal  lines  and  anierciu- 

nonlrum    r.t   una  mrnnura   cf.revi»im   et  nu^nts,  til(^  reHtoriition  of  the  lands  in 

una  mrnHura  hluili,"  etc.  (115) ;  loucliiiig  Walis,  whioii  had  been  torn   from  their 

tliu  rcgulutiou  of  guurdiunships  of  thu  pusuusburs,  the  relations  of  England  to 
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(i.)  The  committee  of  resistance  was  appointed  in  article  61 
with  the  following  provisions.  Twenty-five  barons  (among 
them  the  mayor  of  London)  who  should  fill  all  vacancies  in 
their  number  as  they  occurred  by  co-optation,  are  to  be  elected 
as  conservators  of  the  charter,  and  are  to  pass  resolutions 
according  to  majorities ;  and  if  the  King  breaks  any  article, 
four  out  of  their  number  shall,  on  each  such  occasion,  move 
before  the  King  or  chief  justice  that  redress  be  made ;  and 
in  case  of  refusal  they  may  summon  the  communa  (probably 
the  whole  of  the  vassals),  and  take  from  them  the  oath  of 
obedience,  "  et  iUi  viginti  quinque  barones  cum  communa  totiu4 
terras  distringent  et  gravabunt  nos  modis  omnibus  quibus  poteruntt 
scilicet  per  captionem  castrorum  terrarum  possessionum  et  aliis 
modis  quibus  poterunt  donee fuerit  emendatum  secundum  arbitrium 
eorum,  salva  persona  nostra  et  regime  nostrte  et  liberorum 
nostrorum,  et  cum  fuerit  emendatum  intendent  nobis  sicut  pi^ut 
fecerunt.^' 

This  clause  is  so  far  in  harmony  with  the  spirit  of  the  feudal 
state  of  the  Middle  Ages,  as  it  was  based  upon  a  mutual  rela- 
tion of  feudal  protection  and  fealty,  that  is,  upon  compact. 
The  vassals  thus  give  expression  to  the  fundamental  notion  of 
their  relation  as  it  existed  in  Normandy  and  France,  yet  with 
certain  important  alterations.  Whilst  on  the  Continent  the 
individual  vassal  regarded  himself  as  judge  of  the  question 
as  to  whether  or  no  the  lord  had  broken  his  obligation  to 
protect  him,  and  frequently  for  a  trifling  cause  sent  in  his 
letter  of  challenge,  here  in  England  the  nobility  act  as  a 
corporate  body.  Only  in  their  collective  capacity,  represented 
by  definite  organs,  are  the  barons  declared  entitled  to  resist, 
but  the  feud  of  the  individual  against  the  monarch  is  in  no 
wise  sanctioned.  As  a  fact,  there  is  contained  in  this  harsh 
article  nothing  more  than  a  recognition  of  the  feudal  right  of 
distress,  which  belongs  to  the  King  by  virtue  of  the  con- 
stitution, and  which  is  conceded  in  return  to  the  collective 

King   Alexander  of  Scotland,  and    a  oceassione  ejufdem  discordix  a  Patdia 

gfueial  aiunesty :  "  omnes  vialas  volun-  a   regni  nontri  xvi.  usquu    ad  paetm 

tutes,    indi(jnationes    et    rancores    re-  refurmatam." 
misimus,   omnes   iransgrestiones  factat 
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body  of  Crown  vassals  as  against  the  King.  The  concession 
by  agreement  of  the  rights  of  distress  was  altogether  so 
entirely  consonant  with  the  legal  conceptions  of  the  Middle 
Ages,  that  in  this  way  the  committee  of  resistance  loses  a 
portion  of  its  apparently  revolutionary  character,  {a) 

(ii.)  The  second  clause  respecting  the  estates  of  the  realm 
was  intended  to  ensure  a  regular  summons  and  right  of  assent 
of  all  the  Crown  vassals  in  two  particular  cases.  Thus  when- 
ever an  aid  {auxilium)  was  demanded  in  addition  to  the  three 
traditional  cases  of  "  honour  and  necessity,"  this  is  only  to  be 
done  "per  commune  consilium  regni  nostri^^  (12);  and  this 
is  to  apply  also  to  the  auxilia  of  the  city  of  London.  In 
all  cases,  however,  a  commune  consilium  was  to  be  convoked, 
whenever  scutages  were  demanded  instead  of  the  feudal 
military  services.  To  that  commune  consilium  the  barons  were 
to  be  summoned  in  the  following  manner  (Art.  14) : — 

*'  Et  ad  habendum  commune  consilium  regni  de  auxilio  assi- 
dendo,  aliter  quam  in  tribus  casihus  predictis,  vel  de  scutagio 
assidendo,  summoneri  faciemus  archiepiscopos,  episcopos,  ahhates, 
comites,  et  majores  barones  sigillatim  per  litteras  nostras.  Et 
prseterea  faciemus  summoneri  in  generali  per  vicecomiies  et 
ballivos  nostros  omnes  illos,  qui  de  nobis  tenent  in  capite,  ad  certum 
diem,  scilicet  ad  terminum  quadriginta  dierum  ad  minus,  et 
ad  certum  locum,   et  in  omnibus   Uteris  illius  snmmonitionis 

(a)  The  clause  relating  to  the  com-  quinque  baronum,  et  quod  (jrnvahit  nos 

mittee  of  resistance  runs  in  the  Ian-  pro  posse  suo  cum  ipsis;  et  nos  pnhlice 

guuge of  Art.  61  as  follows: — "etsinos  et    libere    damus     licentiaia    jurandi 

eT'censum     7i(>n    emendm^erimus,     infra  cuilibet,  qui  jurarcvoluerit,  etnulli  un- 

tempu»   qundraginta    dierum,  predicti  quam    jurare    proh ihchimus.       Omnes 

ijuattuor  barones  referanl  causam  illam  autem  illos  de  terra  qui  per  se  et  sponte 

ad   residuds    di-   illis    viginti  guinqtie  sua   noluerint  jurare  viginti    quinque 

baronibut,  el  illi riginti  quinquebaronet  baronibus  de  distringendo  et  gravando 

e:um  commuita  Ititiut  terrm  di$tringent  nos  cum  eis,faeiemus  jurare  cosdem  de 

el  grnralnint  nos  modi$  omnibus,  quibus  mandaio   nostra,  sicut  predietitm   est." 

potertint,  soiUeet  per  eapiiontm  eattro-  English    jurists    and    hlHtorinns    nro 

rum,  t<Trarum,    posieiwionum  et  aliis  accustomed  to  mako  very  inapiuojiriiito 

modia,  quibus    poferunt,    donee  fuerit  comparisons  betwi  on  tliis  aiiiclo,  and 

emnulatum  secundum  arbitrinm  eorum,  th(>  insolent   rcsistancc-claiiscH   of  tlu* 

stdva  persona  nostra  cl   rvginiK  nostra  feudal  lords  of  tla;  Contint  ji),  the  dm- 

el  lilirrorum  nostrorum,   et  cum  fuerit  stitntion  of    Arra{:;on.   and    tlio   like, 

emmdalum,  intendenl  noMs  sictU  jtrius  ^vlu>reas  article  (!l  of  ]Ma|;na  (.'liaria  is 

/eerruni.    hit  quirunque  voluerit  de  terra,  botli  in  form  and  spirit  very  did'i  rent 

jurrl,  quad  ad  und tela  omnia  exequenda  in  cluiraeter  to  tlio  indecent  viulcuco 

parebit    manaatis   prediotorem  viginti  of  Ibu  cuutinontal  vosaalB. 
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causaiTi  summonitionis  exprimejuus  :  et  sic  facta  summonitione 
negotium  ad  diem  assignatuni  procedat  secundum  consilium 
illorum,  qui  pra&sentes  fuerint,  quamvis  non  omnes  summoniti 
venerint." 

The  English  barons  in  arms,  allied  with  the  Church  and 
the  city  of  London,  and  with  the  consent  of  the  country  never 
laid  claim  to  more  than  this,  even  when  at  the  height  of  their 
success.  They  claimed  no  right  of  assent  to  the  issuing  of 
royal  ordinances,  no  right  of  summoning  a  cour  de  baronie,  no 
conventions  assembled  to  deal  with  the  grievances  of  the 
nation  or  generally  with  the  voting  of  taxes ;  but  only  a  right 
of  assenting  to  two  positive  alterations  in  the  legal  conditions 
of  feudal  tenure,  (b) 

The  possible  germ  of  a  special'  peers'  jurisdiction  was  con- 
tained finally  in — 

(iii.)  The  clause  dealing  with  amerciaments  (21) :  "  comites 
et  barones  nun  amercientur,  tiisi  per  pares  suos  et  nonnisi 
secundum  modum  delicti,"  the  phraseology  of  which  reminds 
us  of  the  peers'  court  which  arose  in  later  times.  Since  a 
legal  distinction  between  the  greater  and  lesser  vassals  had  not 
as  yet  been  drawn,  there  was  actually  contained  in  this  clause 
nothing  more  than  a  general  promise  of  the  traditional 
administration  of  justice,  nothing  more  than  the  "judicium 

(h)  The  clause  conoernins  the  sum-  ditions  of  feudal    tenure  is    a    right 

mouiug  of  the  maffuutn  cotigilium  fur  ex-  of  asseuting  claimed.     Not  a   word  iii 

traordiniiry  auxiha,  and  for  the  purpose  said  of  assentinj^  to  the  promulgatiou 

of  fixing  the  scutages,  has,  like  other  of   royal    ordinances  or   laws ;    uot    a 

passages,    beeu    much    distorted    by  word  about  a  ri^ht  to  summou  a  cour 

jwlitical  parties.      This  article  is  only  de  harunie  for  the  exercise  of  a  juris- 

directed  against  the  arbitrary  taxation  diction  over  the  Crown  vassals ;    not  a 

of  John,  against  the  raising  of  the  hide-  word   about    an    ancient  national   as- 

tax  from  two  to  three  shillings  at  the  sembly  for   dealing  with  the  national 

commencement  of  his  reign,  against  the  grievances,  or  for  the  voting  of  taxes. 

raising  of  the  scutage  from  £1  to  two  As     every      investigation    in     detail 

marks,  and  against  the  continued  ex-  destroys    the    favourite     tradition   of 

action  of  it  without  any  occasion  for  a  a  '•  feudal   parliament   in  arms,"  of  a 

campaign,  and  above  all  against  the  permanent  feuilal  curia,  and  of  an  es- 

raising  of  an  impost  upon  the  personal  tate  of  the  realm  formed  by  "  the  proud 

property  of  the  Crown  vassal  (1203),  barons  of  tlie  twelfth  century,"  so  are 

in  direct  opposition  to  the  feudal  com-  tliese    circumstances    connected    with 

pacts  and  the  most  solemn  assurances  Magna  Charta    fatal   to  the  general 

of    his    predecessors    on    the    throne.  conception  of  the  Curia  Regis  which 

Only  in  those  cases  which   contain  a  antiquaries  have  imagined. 


positive    alteration  in  the  legal  con- 
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parium''  which  in  Art.  39  had  been  assured  to  all  free  men  of 
the  realm,  (c) 

Magna  Charta   accordingly  contains  much  less  of  formal 
constitutional  law    than  has   been  looked  for  in  it.     But  it 
contains  the   leading    traits   of  the   English   character   and 
constitutional  system      The  Norman  magnates  had  now  been 
compelled  to  make  their  choice  between  the  island  and  the 
Continent.     In   England  they  could  not  shelter  themselves 
against  the  monarchy  behind  the  walls  of  their  castles,  but 
were  obliged,  as  individual  resistance  was  impossible,  to  break 
through  arbitrary  power  in  a  collective  body,  making  common 
cause  with  the  clergy,  and  backed  up  by  the  sympathies  of 
the  people,  and  to  win  for  themselves  and  the  people  common 
rights  and  guarantees  against  such  despotism,  and  thus  base 
the  constitution  primarily  upon  personal  liberty,  and  upon  a 
uniform    legal  protection  accorded  to   person  and  property. 
This  nobility,  which  had  for  generations  been   the   first  to 
bear    the    oppression   of    the   absolute  monarchy,    and  the 
burdens  of  the  state,  had  learned  to   sympathize  with  the 
people's  wrongs,  and  thus  began  to  realize  its  vocation  of 
placing  itself  at  the  head  of  the  nation  in  the  new  consti- 
tution that  was  being  formed ;   in  this  sense  Magna  Charta 
was  also  a  pledge  of  the  reconciliation  of  the  classes.     Its 
origin   and  its   confirmations   kept    alive   for   centuries  the 
•feeling  of  the  community  of  certain  fundamental  rights  for 
all  classes,   and  the   consciousness  that   a   nobility  cannot 
possibly  assert  rights  and  liberties  without  also  guaranteeing 
to  the  weaker  classes  their  personal  liberty.     Since  the  right 
of  property,  and  the  family  rights  of  the  lihcri  homines  had 
been  for  once  and  all  uniformly  framed,  since  a  separate  right 
for  nobles,  citizens,  and  peasants,  was  no  longer  possible, 
from  this  time  onwards,  all  struggles  are  undertaken  only 
with  the  object  of  securely  restraining  the  personal  govern- 
ment;  and  as  long  as  the  quarrel  takes  this  direction,   so 
long  do  we  find  people  and  clergy  on  the  side  of  the  nobles. 
Upon  the  foundation  thus  won  further  efforts  could  not  tend 

(«.)  Id  tbU  aeiuw  tbUi  olauM  wm  alito  understood  iu  practiou  (below,  p.  315). 
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towards  asserting  exclusive  privileges,  but  only  towards  regu- 
lating the  political  sovereign  rights  according  to  law,  and  thus 
gaining  a  constitutional  co-operation.  By  Magna  Charta 
English  history  irrevocably  took  the  direction  of  securing 
constitutional  liberty  by  administrative  law.  In  this  sense 
Hallam's  words  are  true  :  "  The  Magna  Charta  is  still  the 
keystone  of  English  liberty.  All  that  has  since  been  obtained 
is  little  more  than  a  confirmation  or  commentary ;  and  if 
every  subsequent  law  were  to  be  swept  away,  there  would 
remain  the  bold  features  that  distinguish  a  free  from  a 
despotic  monarchy." 

But  because  the  charter  forms  the  beginning  of  living  con- 
Btitutional  rights,  that  is  of  enforceable  rights,  protected  by 
permanent  institutions,  England  has  ever  again  recurred  to 
it,  under  the  best  as  under  the  worst  monarchs.  The  place  of 
the  former  "  confirmation  of  the  laws  of  Eadward,"  is  now 
taken  by  the  ever-repeated  demand  of  the  people  for  a  "  con- 
firmation of  Magna  Charta."  Its  practical  sense  laid  such 
great  weight  upon  written  documents,  that  before  the  close 
of  the  Middle  Ages  this  confirmation  had  been  thirty-eight 
times  demanded  and  granted.! 

t  There  is  probably  no  country  and  Henry  I.,  is  remarkable.  The  moat 
no  petty  state  in  Europe  which  has  important  difference  between  thia 
not,  at  some  time  of  pecuniary  or  Magna  Charta  and  those  of  the  Con- 
national  distress,  received  its  Magna  tinent  lies  in  its  aiming  to  secure  real 
Charta ;  but  these  long  catalogues  of  legal  protection  for  all  classes  of  the 
grievances  and  promises  were  as  a  rule  people,  without  attacking  or  diminish- 
speedily  forgotten.  Nothing  but  its  ing  the  political  sovereign  rights,  which 
practical  aim  of  regulating  the  sove-  had  been  already  developed.  It  proves 
reign  rights,  and  class  and  private  law,  to  us  in  this  direction,  how  personal 
could  have  availed  to  make  the  English  and  political  liberty  can  only  arise  and 
Magna  Charta  the  living  foundation  become  permanent  through  moderation 
of  the  constitution,  and  could  have  and  public  spirit,  and  not  through 
given  it  the  energy  requisite  for  crea-  narrow-minded  separation  of  the  upper 
ting  hundreds  of  later  parliamentary  classes  from  the  lower.  In  this  sense 
statutes.  The  practical  knowledge  of  Pitt  once  spoke  those  words  so  often 
political  government, — a  knowledge  quoted  in  the  Upper  House :  "  To 
confined  iu  those  days  to  the  temporal  your  forefathers,  my  lords,  the  English 
and  spiritual  magnates  of  that  time,  barons,  we  owe  our  laws,"  etc.  (c/. 
and  which  manifested  itself  in  the  Mackintosh,  History,  vol.  iL,  tub  anmo 
formation  of  the  ofUcial  nobility  after  1215). 
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CHAPTEE  XIX. 
®fte  Jpirst  Attempt  at  a  ©obcvnintnt  bg  (Estates  of  tl)t  IHtalm. 

In  scarcely  any  other  European  country  did  the  parlia- 
mentary constitution  have  such  a  slow  and  difficult  birth  as 
■  in  England.  The  principal  cause  of  this  difficulty,  national 
disunion,  had  ceased,  it  is  true,  in  the  thirteenth  century. 
But  in  the  meantime  the  political  government  had  taken  an 
exclusive  form,  which  did  not  easily  admit  of  the  insertion  of 
a  corporate  estate.  In  an  early  matured  development  the 
monarchy  had  brought  its  financial,  military,  judicial,  and 
police  organization  into  a  bureaucratic  system  which  could 
only  be  controlled  by  a  single  will;  and  which,  in  case  of 
disunion  in  this  will,  fell  immediately  into  confusion.  The 
prelates  and  the  temporal  lords  themselves  had  felt  this  fact. 
Hence  Magna  Charta  did  not  claim  any  immediate  partici- 
pation of  the  estates  in  the  executive,  but  merely  insisted  on 
legal  limitations  to  the  exercise  of  royal  sovereign  rights,  and 
in  an  extreme  case,  demanded  the  suspension  of  the  personal 
government  until  the  grievance  was  redressed. 

The  result  confirmed  only  too  strongly  the  necessity  of  this 
modest  beginning.  The  representative  committee  of  twenty- 
fivo  barons  was  chosen  ;  their  names  have  been  preserved  to 
us,  as  also  the  writs  for  administering  the  oath  to  the  "  com- 
munitdH.'*  King  John  had,  however,  only  accepted  Magna 
Charta  because  he  never  intended  to  keep  it.  The  charter 
was  nowhere  registered,  and  would  have  been  suppressed, 
had  the  barons  not  circulated  oopies  of  it  over  the  country 
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for  preservation  in  churches  and  monasteries.  The  Pope, 
intent  only  on  the  interests  of  the  power  of  the  Church,  on 
demand  immediately  released  the  King  from  his  oath.  A 
Bull  disapproved  and  condemned  the  whole  proceeding,  de- 
scribed the  agreement  as  an  illegal,  unauthorized,  and  dis- 
graceful compact,  and  declared  the  barons  to  be  worse  than 
the  Saracens.  The  monarchy  had  been  but  taken  by  surprise, 
and  still  had  the  upper  hand,  even  in  the  person  of  an  un- 
worthy monarch.  Accordingly,  John  withdraws,  and  being 
lord  of  the  financial  power  and  the  castles,  collects  by  means 
of  the  preponderating  power  of  the  royal  treasury  a  mer- 
cenary army,  for  which  the  nobility  of  the  country  is  no 
match,  even  in  a  righteous  cause.  Despairing  of  the  issue, 
the  insurgents  call  a  French  prince  and  a  foreign  army  to 
their  aid ;  a  desperate  struggle  begins,  in  the  course  of  which 
John  suddenly  dies,  on  the  17th  October,  1216.* 

His  legitimate  successor  was  a  child  of  nine  years  of  age. 
For  the  first  time  since  the  Conquest  the  personal  govern- 
ment was  in  the  hands  of  a  minor.  In  that  stormy  time  the 
great  Earl  of  Pembroke  undertook  the  government,  as  Pro- 
tector. It  was  the  first  instance  in  English  history  of  a 
statesman  at  the  head  of  a  victorious  party  being  summoned 
to  apply  conditions  such  as  those  proclaimed  in  Magna  Charta, 
which  he  himself,  although  he  had  not  drawn  them  up,  had 

*  Immediately  after  the  granting  of  though  not  probable,  death  by  poison. 

Magna  Charta,    John   desjiatched   an  have  been  in  modern  timet)  again  iu- 

embassy  to  the  Pope,  to   get  quit  of  vestigated  by  K.  Thomson,  "  On  Magna 

his  oaths  and  promises.     Already  on  Charta"  (1829,  pp.  535-554).      With 

the  24th  August,  1215,  the  coudemna-  John's  death  the  situation  became  so 

tory  Bull  was  published.     The  Pope,  much  changed,  that  a  number  of 'the 

as  supreme  head  of  the  Church,  and  barons  immediately  forsook  the  cause 

feudal  suzerain,  repudiates  tlie  actions  of  the  French  prince;  at  the  council 

of  the  barons,   and   declares  all  that  held  at  Bristol  on  the  II th  of  Xovem- 

has   been  done   not   binding  (Rymer,  ber,  1216,  the  papal  legate  releases  the 

i.  2,  p.  67  seq,),  and  shortly  afterwards  barons  from  their  oaths  to  the  prince, 

proceeds  to  excommunicate  the  barons.  and  then  occurs  the  first  confirmation 

The  dit^pute  now  took  a  very  unfor-  of  the  charter  (1   Henry   III.),  with 

tunate  course,   as  the   barons  lacked  the  omissions  which   Blackstone  has 

both  money  and  unity.      It   was  not  enumerated,  pp.  xxix.-xxxi.  (see  also 

until  the  landing  of  Prince  Louis  on  "  Select  Charters,"   p.  399).     For  the 

the  21st  May,  1216,  that  the  struggle  French  prince  matters  now  take  such 

took    another    turn,    before  the  final  a  turn,  that  he   withdraws   with  the 

issue  of  which   John  died.     The  cir-  tolerably  favDurable  ai  tides  of  peace 

cumstances,  which  point  to  a  possible,  of  the  11th  September,  1217. 
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approved  and  accepted  in  his  capacity  of  mediator  between 
the  conflicting  parties.  As  a  matter  of  fact,  at  the  Council 
of  Bristol,  with  general  approbation  and  even  with  that  of 
the  papal  legate.  Magna  Charta  was  confirmed,  though  with 
the  omission  of  certain  articles.  It  runs  "  Quia  qusedam 
capitula  in  priore  charta  continebantur,  quse  gravia  et  duhitahilia 
videbantur,  scilicet  de  scutagiis  .  .  .  placuit  supradictis  prelatis 
et  magnatibus  ea  esse  in  respectu  quousque  plenius  concilium 
habuerimus." 

Besides  the  fine  bold  features  of  a  national  spirit  that  was 
awaking  to  liberty,  the  charter  displays  the  first  picture  of 
an  immediate  contrast  between  State  and  society  in  an  in- 
complete constitution,  and  the  difficulty  of  reconciling  this 
contrast.  To  this  difficulty  just  those  three  articles  were 
sacrificed,  which  contained  the  first  basis  of  a  constitution  of 
estates  of  the  realm. 

(i.)  Article  61  dealt  with  the  formation  of  a  national  com- 
mittee to  uphold  the  provisions  of  the  charter.  The  com- 
mittee of  resistance  had  been  called  into  being,  but  its 
appointment  had  resulted  in  a  civil  war,  in  which  the  barons 
had  paid  allegiance  to  a  foreign  prince.  The  first  act  of 
their  resistance  was  thus  marred  by  a  blot,  which  in  the 
changed  condition  of  things  after  John's  death  at  once  led  to 
dissensions  among  the  barons  themselves.  The  article  accord- 
ingly was  tacitly  allowed  to  drop  as  rendered  nugatory  by  the 
disappearance  of  the  cause.  In  the  following  decades  the 
party  of  the  nobles  involuntarily  returned  to  the  practice  of 
the  committee  of  resistance  ;  it  was  reserved  for  the  following  1 
period  to  frame  a  constitution,  which  was  able  to  maintain] 
itself  without  the  rude  help  of  violence. 

(ii.)  The  clauses  dealing  with  the  voting  of  scutages  and 
extraordinary  aids  by  a  commune  concilium  regni  (Arts.  12  and 
14)  were  omitted,  and  also  their  extension  to  the  auxilia  of  the 
city  of  London.  The  barons,  under  the  Protector,  now  stood 
in  the  room  of  the  King,  and  could  not  well  resign  the  many 
fertile  Boaroes  of  income  for  the  carrying  on  of  the  Govern- 
ment, arising  from  demesnes,  forests,  and  the  protection  o| 
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Jews.  But  the  convocation  of  a  tax-imposing  assembly  (in 
the  meaning  of  article  14)  seems  to  have  appeared  impractic- 
able to  the  Protector  and  his  friends,  and  for  very  simple 
reasons.  The  ever-recurring  phenomenon,  that  the  first  con- 
stitutional ideas,  which  immediately  proceed  from  a  resist- 
ance to  the  political  power,  are  incapable  of  realization,  is  l 
thus  confirmed.  As  the  convocation  of  a  national  council 
was  only  to  take  place  on  account  of  the  scutagia  and  auxilia 
of  the  King,  only  vassals  who  paid  to  the  Crown  could  have 
been  thereby  intended,  that  is,  the  tenentes  in  capite,  but  of 
them  every  one.  But  were  then  greater  and  lesser  Crown 
vassals  to  be  summoned  without  distinction,  whilst  the 
great  lords  were  still  loth  to  concede  to  the  hundreds  of 
squireless  knights  and  petty  possessors  of  plots  of  land,  a 
real  equality  with  themselves  ?  The  great  vassals  could  not 
exclude  their  pares  in  feudal  possessions  from  that  right  of 
assenting ;  and  yet  in  the  customs  of  the  past  no  gi'ound  was 
discoverable  for  allowing  them  a  curtailed  right  of  voting.  A 
return  was  accordingly  made  to  that  old  custom  of  eourt- 
etiquette,  according  to  which,  the  distinguished  lords  had  been 
hitherto  summoned  to  court  by  letter,  "  sigillatim  per  litteras 
nostras."  If  all  the  rest  were  only  summoned  collectively  ^ 
by  the  Vicecomes,  it  might  perhaps  be  presumed  that  the 
majority  of  them  would  not  appear.  But  still  a  parliament 
after  the  Polish  fashion  would  have  arisen,  with  hundreds  of 
representatives  consisting  of  petty  possessors  of  single  small 
estates.  Still  less  inclined  would  the  great  prelates  feel  to 
deliberate  on  an  equal  footing  with  the  lesser  abbots  and 
barons,  or  with  an  excessive  number  of  lesser  knights.  Hence 
can  be  explained,  why  the  assembly  thus  projected  was  never 
brought  together,  and  why  that  clause  was  never  comprised 
in  any  later  promulgation. 

(iii.)  The  clause  concerning  the  amerciaments  of  the  barons 
per  pares  suos  (Art.  21)  was  indeed  retained  in  word  ;  but  was 
immediately  interpreted  by  practice  to  mean,  that  those 
amerciaments  should  be  recognized  in  the  Exchequer  or  in 
the  King's  Court,  per  barones  de  scaccario,  vel  coram  ipso  rege 


L/ 
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(Bracton),  or  coram  consilio  regis,  as  it  runs  in  a  writ  of 
8  Hen.  III.  The  regency  of  the  barons  itself  thus  acknow- 
ledges that  the  law  has  been  satisfied  if  the  matter  has  been 
referred  to  a  commission  consisting  of  vassals  of  the  Crown — 
just  as  the  judicium  parium  has  in  general  been  hitherto 
treated.  The  result  was  the  concession  of  a  legal  hearing 
before  the  supreme  tribunal. 

In  like  manner  the  further  course  of  the  constitutional 
struggle  proves  the  truth  of  the  remark,  that  the  most 
righteous  resistance  to  despotism,  and  the  noblest  aspirations 
of  a  national  spirit,  are  not  sufiiciently  powerful  to  imme- 
diately found  political  liberty,  but  that  continuous  labour  and 
a  positive  reformation  of  the  political  system  are  needed ;  and 
to  these  Magna  Charta  was  only  able  to  give  the  impulse. 
After  some  degree  of  tranquillity  had  been  restored,  a  second  l/^ 
confirmation  of  the  Great  Charter  took  place  in  the  autumn 
of  1217,  with  the  omission  of  the  clauses  referring  to  the 
estates,  but  with  the  grant  of  a  new  charta  de  foresta,  intro- 
ducing a  vigorous  administration  of  the  forest  laws.  In  9 
Henry  III.  Magna  Charta  was  again  confirmed,  and  this  is 
the  form  in  which  it  afterwards  took  its  place  among  the 
statutes  of  the  realm.** 

*♦  Ab  to  the  confimifttions  of  Magna  from  an  TnspeximuK  under  Edward  I. 

Charta,  a    seooiid  confirmation   takes  In  the  February  of  122G  Henry  III.  ' 

place  (2  Hen.  III.),  again  with   some  undertakes  nominally  the  government 

alterations,    which    are    classified    by  in  person,  without  confirming  Magna  i 

BlackBtono,xxxvi.-xxxviii.  (c/.Cbarters,  Charta  afresh  (c/.  below,  note  1 ).  Black- 

844).     Among  the  additions  is  a  clause  stone,  however,  does  not  speak  of  this 

relating  to  the  removal  of  the  adul-  as  a  revocation,  but  only  says :  "  The 

terine  oattles  of  the  barons  and  uuotlier  King  is  said  to  have  revoked  all  the 

•gallMt  alienntiona  to  mortmain.     The  charters  of  the  forest"  (Matth.  Paris). 

new   confirmation    takes    place    in    9  At  the  confirmation  of  49  Henry  III., 

Henxj  1 1 1.,  on  the  II  th  February,  1224,  1264,  when  Henry  was  the  caj)tive  of 

•KuId  with  certain  changes  (Charters,  the  barons,  the  clause  touehing  the  com- 

853).      The    admission   of    the    last-  mittee  of  resistance  (Art.  01)  was  again 

named  version  among  the  English  col-  adopted  into  it,  with  the  oinlssion  even 

lectioDi  of  sttttiite*  Ib  to  far  correct,  of  the  security  reserved  to  tliu  royal 

M  from  this  time  onward  no  further  person  and  family;  without,  however, 

chaogefl  were  made  in  the  text.     All  after  the  King's  liberation,  any  notice 

Uter  oonflrmationi  refer  to  the   text  wiiatever  being  taken  of  it.     From  28 

M  Ihufl  eetablishod.      Homo  mistakoa  Edward  I.  until  the  latent  confirn\ation 

WOM  purely  from  the  fact  that  it  wm  (4    Ucn.  V.)   twenty-nine    resolutions 

Dot  toe  original  dix-ument  of  9  Henry  were  passed  by  I'arliauuMit  confirming 

III.     (Blaokntono,     (!U-<i7)    that    WM  the  charter,  of 'wliielt  not  IcHstlian  four- 

Wpiad,  but  thiU  tltu  text   waa  taken  teen  were  in  the  reiga  of  Kdward  III. 
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Two  years  later,  Henry  III.  personally  assumes  the  reins  "^  ^ 
of  government  at  the  Parliament  of  Oxford  (1227),  and  begins 
his  rule  without  confirming  the  two  charters.  At  first  the 
tutorial  government  still  continues,  which  had  meanwhile, 
even  after  the  death  of  the  great  Earl  of  Pembroke  (1219), 
remained  in  a  fairly  orderly  condition.  The  first  epoch  of 
sixteen  years  of  this  reign  must  therefore  be  regarded  purely  as 
a  government  by  the  nobility  under  the  name  of  Henry  IH. 
The  regency  had  succeeded  in  removing  the  dominant  influence 
of  the  lioman  Curia  by  the  recall  of  the  papal  legate,  Pandulf, 
to  Eome  (1221),  and  in  getting  rid  of  the  dangerous  foreign  • 
mercenary  soldiery  (1224).  To  raise  an  extraordinary  revenue 
by  means  of  aids  and  scutages,  conventions  of  prelates  and 
barons  were  at  this  time  repeatedly  summoned ;  not  indeed 
according  to  the  letter  of  Article  14  of  the  charter,  but  in 
such  a  manner,  that  according  to  the  discriminating  judgment 
of  the  regency  in  conjunction  with  the  prelates,  the  most 
illustrious  members  of  the  barony  were  summoned  in  com- 
paratively large  numbers,  who  then,  after  some  discussion, 
granted  the  subsidies  demanded.  (1) 

(1)  The  general  liistory  of  tliis  rity  cancels  the  two  chartere,  as  made 
period  lias  been  impartially  written  by  and  signed  when  he  was  not  bis  own 
Lappenberg-Pauli,  iii.  p.  489-875.  master,  and  on  the  grouud  he  was  not 
Compared  with  the  older  descriptions,  bound  to  keep  wliat  he  was  forced  to 
the  Peers'  Report  on  the  dignity  of  a  promise"  (Parry  27  quoting  Matthew 
Peer  contains  the  most  sober  criticism.  Paris,  Hody,  304).  The  correctness  of 
An  authentic  digtst  of  the  information  this  assertion,  which  has  not  been 
respecting  135  concilia,  and  similar  otherwise  confirmed,  is  however  rightly 
assemblies  under  Henry  III.,  has  been  doubted,  as  the  povernmeut  by  the 
given  by  Parry  ("  Parliaments  and  nobles,  which  still  contitiued,  had 
Councils,"  pp.  24-49).  For  the  first  certaiuly  no  interest  in  setting  aside 
epoch  of  sixteen  years  the  following  Magna  Charta.  In  15  Henry  HI. 
events  must  be  regartled  :  In  2  Henry  (co//o«/«««rn  at  Westminster) :  an  auxi- 
III.  (Council  of  St.  Paul's):  second  Hum  de  quoUbet  scuto  was  demanded, 
confirmation  of  Magna  Charta,  for  The  secular  magnates  consented;  the 
which  the  prelates,  earls,  barons,  prelates  asserted  that  ecclesiastical 
knigiits,  "  et  libere  tenentea  omnes  de  persons  were  not  bound  to  submit  in 
regno,"  vote  a  fifteenth.  In  9  Henry  this  matter  to  the  resolutions  of  lay- 
Ill,  (cwn'a  of  Westminster,  25th  Decern-  men.  The  aid  was,  however,  granted 
ber,  1224):  solemn  confirmation  of  the  after  a  prorogation  a  few  mouths  later, 
two  charters,  combined  with  the  voting  In  16  Henry  III.  (7th  March,  1232, 
of  a  tiftecnth.  In  11  Henry  III.,  roUoquium  of  Westminster):  an  auxi- 
Jannary,  1227  (council  of  Oxford) :  Hum  generale  was  demanded.  The 
the  King  personally  assumes  the  ti-mporal  Crown  vassals  declared  that 
Government.  "  The  King  declares  they  were  not  bound  to  any  aid,  as 
himself  of  age,  and  by  Im  own  autho-  they  had  dune  personal  military  ser- 


318  Constitutional  History  of  England. 

With  the  disgraceful  dismissal  of  the  chief  justiciary, 
Hubert  de  Burgh,  there  begins  a  second  epoch  of  a  personal 
rule  of  Henry  HI.  (1232-1252),  which  for  twenty  continuous 
years;  presents  the  picture  of  a  confused  and  undecided  struggle 
between  the  King  and  his  foreign  favourites  and  personal 
adherents  on  the  one  side,  and  the  gi-eat  barons,  and  with  them 
soon  the  prelates,  on  the  other.  Untaught  by  the  evil  expe- 
riences of  favouritism  shown  to  foreigners  under  Stephen  and 
John,  the  weak  and  frivolous  King  put  himself  at  once  entirely 
in  the  power  of  foreign  favourites.  The  conduct  of  the 
business  of  the  State  by  Bishop  Peter  des  Eoches  (of  Poitou), 
called  forth  a  storm  of  indignation  among  the  temporal  mag- 
nates. At  the  colloquium  at  Oxford  (17  Henry  III.),  the  earls 
and  barons  refuse  to  appear  in  person,  and  declare  "that 
they  will  never  obey  the  summons  of  the  King,  but  will 
choose  a  new  King,  unless  he  dismisses  the  Bishop  of  Win- 
chester and  the  lords  from  Poitou."  When  on  the  third 
summons  the  barons  appeared  armed,  the  King  declared 
sentence  of  banishment  and  confiscation  of  their  estates.  At 
the  next  colloquium  at  Westminster,  the  Primate  threatens  the 
King  with  excommunication  unless  he  changes  his  mode  of 
government.  The  King  on  this  occasion  gave  way ;  he  dis- 
missed the  Bishop  of  Winchester  and  the  objectionable 
counsellors,  and  declared  an  amnesty  with  the  refractory 
barons ;  and  then  began  for  a  few  years  tolerably  friendly 
relations  with  the  magnates,  who  still  continued  to  grant  the 
necessary  supplies.  (2) 

vice  out  of  the  kingdom.  The  prelates  January,  1236),  cun'a  of  Merton,  at 
gave  the  evasive  answer,  tliat  many  which  the  provisiones,  assina:,  or  statuta 
of  U»eir  invited  menilKsrs  were  not  of  Merton  aro  resolved  by  the  spiritual 
present.  On  the  I4th  Sejjtembor  and  tomporal  barons  present,  "  which 
{colloquium  of  Liinil)eth),  however,  the  Imvo  been  from  time  iiunuinoriivi  con- 
grant  of  a  subsidy  was  made,  in  the  sidcrcd  as  the  oMest  act  of  statute 
name  of  the  olor;fy,  and  the  earls,  h»w "  ("Pari.  History,"  i.  32;  Coke, 
barons,  knightM,  und  Uhcri  bominet  "Inst.,"  ii.  i)G).  The  Poors'  Report 
el  vllani  (Ffiedura,  I»J  Hon.  HI.).  (i.  4()0)  uckn(>wlcd{,'eH  tliat  tho  autho- 
(2)  The  authoritative  precedents  of  rity  of  a  Humll  number  of  barons  so 
thiN  pericHl  are:  In  V,)  ilunry  HI.  a  sunuitoned,  must  bo  still  considered  as 
wjiincll  of  tho  prelates,  burous,  and  sudlcient  for  lej;iHlutivo  acts.  The 
"nil  other  Crown  vasNitlH,"  who  vote  emictment  its<'ir  call.s  itself  a  "joro- 
a  coiiKiderable  auxiUnm  (XA'mi  Uolls,  rinio;"  tho  mime  often  used  at  au 
lU  lieu.  111.;,     lu  20  Henry  HI.  (I'Olh  early   epoch   "Statuta"  is    often   ex- 
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But  the  incapacity  and  the  incorrigible  frivolity  of  Henry 
III.  very  soon  aggravate  his  position.  The  King's  uncle  and 
his  relations  again  form  a  court  government,  his  French  kins- 
men seize  upon  the  great  oflBces  and  fiefs ;  and  in  order  to 
obviate  the  probable  opposition  of  the  magnates  to  the 
ministers  of  the  Crown,  the  great  offices  of  State  begin  to  be 
left  unoccupied,  the  central  administration  being  conducted 
by  office  clerks.  In  this  critical  time  one  special  incident 
again  occurs,  a  confirmation  of  Magna  Charta.  In  21  Henry 
III.  the  King  finds  himself,  in  consequence  of  pressing  money 
embarrassments,  again  compelled  to  make  a  solemn  confirma- 
tion of  the  charter,  in  which  once  more  the  clauses  relating 
to  the  estates  are  omitted.  Shortly  afterwards,  as  had  hap- 
pened just  one  hundred  years  previously  in  France,  the 
name  *'  parlmmentum"  occurs  for  the  first  time  (Chron. 
Dunst.,  1244 ;  Matth.  Paris,  1246),  and  curiously  enough, 
Henry  III.  himself,  in  a  writ  addressed  to  the  Sheriff  of 
Northampton,  designates  with  this  term  the  assembly  -which 
originated  the  Magna  Charta :  "  Parliamentum  Runemede, 
quod  fuit  inter  Dom.  Joh.,  Regent  patrem  nostrum  et  barones 
suos  Anglise"  (Rot.  Claus.,  28  Hen.  III.).  The  name  "par- 
liament," now  occurs  more  frequently,  but  does  not  supplant 
the  more  indefinite  terms  concilium,  colloquium,  etc.  In  the 
meanwhile  the  relations  with  the  Continent  became  compli- 
cated, in  consequence  of  the  family  connections  of  the  mother 
and  wife  of  the  King,  and  the  greed  of  the  papal  envoys. 
The  foolish  compliance  of  the  King  with  all  demands,  and 
the  waste  of  the  pecuniary  resources  of  the  country  in  the 
vain  endeavour  to  maintain  the  English  influence  upon  the 

plained   by  saying,  that  for  the  first  $e  et  Buis  viBanis,  grant  a  thirteenth 

time  the  publication  of  a  formal  decree  of  pt-rsonalty.  lu  22  Henry  III.  (couueil 

of  the  realm  had  taken  place ;  but  the  of   Loudon),    the     magnates    appear 

form  and  framing  of  the  liotulus  had  armed,  and  after  loug  discussiou  th.e 

nothing  unusual   in  it    It   is  rather  King  promises  ou   oatli   to   carry  on 

simply   the    language  of   Normandy,  his  government  by  means  of  a  definite 

according    to    whicli   men    gradually  number  of  distinguish!  d  men.     lu  2-t 

began    to    call    the   more    important  Henry   III.   (council   of  London)  the 

enactments,    "  etahlissements"   or  sta-  bishops  produce  thirty  articles  against 

tuta.     In   21   Henry   HI.   (council  of  the    King,  relative    to    violations  of 

Westminster^,     the     prelates,     earls.  Magna  Charta,  Hody,  320. 
barons,  milUes    et  liberi  homines   pro 
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Continent,  tended  more  and  more  to  impel  the  spiritual 
magnates  to  head  the  opposition  against  the  King  and  against 
the  Pope.  From  the  year  1244  onwards,  neither  a  chief 
justice  nor  a  chancellor,  nor  even  a  treasurer,  is  appointed, 
but  the  administration  of  the  country  is  conducted  at  the 
Court  by  the  clerks  of  the  offices.  The  conventions  of  mag- 
nates met  these  proceedings  by  violent  public  complaints, 
refusal  of  subsidies,  repeated  demands  that  their  counsellors 
should  be  appointed  to  the  offices  of  State,  and  finally  by  an 
accusation  of  treason  preferred  against  the  justiciary,  Henry 
de  Bath.  (2*') 

With  the  year  1252  begins  a  third  epoch  of  this  reign  of 
fifty-six  years  (1252-1266),  in  which  the  King  comes  under 


(2*)  The  important  precedents  in  this 
period  are :  In  26  Henry  III.  (1242) 
a  council  was  held  at  London,  at  which 
were  prt>sent "  omnes  Anglix  magnates." 
The  royal  writ  for  this  assembly  is  im- 
portant, as  it  contains  the  express  sum- 
mons to  deal  with  State  business ;  "  ad 
tractandum  nohiscum  una  cum  cxteris 
Magnatibus  nostris  quos  similiter  feci- 
mus  conrocari,  de  arduis  negotiis,  statum 
nostrum  et  totius  regni  vostri  specialiter 
tangentibus."  After  long  discussion  an 
aid  for  the  war  against  France  was 
n-fiiBcd,  and  a  written  protest  sent  in 
(Peers'  Report,  iii.  Appendix  I.).  In 
2.S  Henry  HI.  (Council  of  Westminster 
Hall),  prelates  and  burons  deliberate 
separately.  By  common  consent  of 
both,  a  commi.-sion  was  appointed  to 
draw  up  definite  articles  to  be  sanc- 
tioned oy  the  whole  assembly ;  which 
articles  were  to  regulate  the  conduct 
of  tlie  King,  the  apiKiintmont  to  the 
great  ofllces,  etc.  Tliis  joint  declara- 
tion of  the  estates,  however,  was  re- 
jected by  the  King,  and  the  assembly 
was  prorogued.  In  tlio  asst^mbly  when 
again  convoked,  tliu  King  promises  to 
otworvu  the  lilHtrtieH  which  ho  swore  at 
ills  coronation  (1220)  to  maintain.  A 
urutnginm  of  twenty  Hhiniii;;H  in  voted 
for  the  marriage  of  liis  elilc-st  daughter 
(Hixly,  822y  I»  2l»  Henry  HI.  the 
tnugniitra  reiUM  an  aid  for  tlie  oaiii|iaign 
ngainitt  Wales.  In  :t()  Hcorv  III. ( 12 IC), 
n  tfntit  BMtembly  wiu  iii'ld  at  l.oiuloii, 
wbioii  ii  tint  Oftllod  A  rarliamentum  iu 


Matth.  Paris,  A.i).  1246  (cf.  Rot.  CI., 
28  Henr.  III.).  Tlie  next  instance  of 
the  use  of  the  term  in  an  official  docu- 
ment is  42  Henry  III.  (Peers'  Report, 
i.  91,  99,  461).  In  S2  Henry  III.,  a 
council  at  Loudon  refuses  an  aid,  and 
presents  a  list  of  national  grievances, 
which  the  King  promises  to  redress. 
In  33  Henry  III.  (council  of  London) 
the  magnates  demand  that  they  sliall 
have  a  voice  in  the  appointment  of  the 
chancellor,  chief  justice,  and  treasurer. 
At  tliis  time  Henry  III.  endeavours 
by  popular  administrative  measures  to 
gain  inilnonce  against  the  dissatisfied 
barons.  He  personally  assembles  the 
sheriffs  in  the  Exchequer,  commends 
to  their  protection  the  Church,  and 
tlie  widows  and  orphans;  a  villein  is 
not  to  bo  distrained  on  for  the  debts 
of  his  lord,  except  in  case  of  exigency  ; 
the  conduct  of  the  lords  towards  their 
tenants  is  to  bo  watched  over,  and  the 
latter  are  to  bo  protected  against  ex- 
cesses; the  sherifVs  are  not  to  lot  the 
under  districts  in  the  hundreds  and 
other  bailiwicks  at  rack  rent,  etc.  In 
35  Henry  III.  an  assembly  was  held 
in  Londim  at  which  the  justiciary, 
Henry  de  Bath,  was  imlicted  on  a  charge 
of  high  treason.  In  !t(!  Henry  1 1 1,  at  the 
parliament  of  WeHtininster  the  jiajml 
tlemand  of  a  tithe  from  the  manors  of 


the  prelates  for  the  (Crusade  was  op- 
j)OH((l,  on  tlie  grounil  that  their  griev- 


tlie  pi 

J)OH('(l, 

uuues  must  Ural  of  all  be  rodrcbsucL 
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the  dominant  influence  of  the  barons.  Till  then  the  dis-  ^ 
contented  magnates  had  lacked  a  proper  leader.  They  now 
obtained  leaders  in  the  powerful  Earl  of  Gloucester,  and  the 
politic  Earl  Simon  de  Montfort,  brother-in-law  of  the  King. 
To  the  internal  and  external  complications  there  now  is 
added  the  foolish  endeavour  to  gain  the  Crown  of  Sicily  for 
the  King's  son.  After  long  discussions  the  treaty  for  this 
purpose  was  concluded,  in  which  Henry  involved  himself  in 
serious  obligations  to  the  Pope.  The  incapable  internal 
government  had  fallen  into  a  chronic  state  of  pecuniary  em- 
barrassment, whilst  the  estates  of  the  realm  refused  to  raise 
demands  of  hitherto  unheard-of  amount.  The  vacillation  and 
faithlessness  of  the  King,  his  incapacity  to  conduct  the  ex- 
ternal and  internal  affairs  of  his  realm,  his  refusal  to  choose 
any  suitable  counsellor,  led  the  discontented  magnates  to 
revert  to  the  idea  of  a  protectorate  or  regency,  such  as  had 
been  carried  on  with  tolerable  success  during  the  first  sixteen 
years  of  the  reign.  They  no  longer  hesitate  to  obtrude  the 
leading  olhcers  upon  the  King.  (3)    Without  calhng  in  question 

(3)    The    precedents    in    tlie  third  elaim  strict  adherence  to  the  charters,  I 

peiiiHl   ure :    lu    87   Henry   III.,   the  und  the  appoiutmeut  of  the  chief  ju^-  J 

clerj^y  vote  a  titho  for  the  Crusade,  tice,  the  chancellor,  and  treasurer,  who  [ 

the  knighte  a  scutagium  for  tlie  cam-  are  not  to  be  removed,  '•«»»«  de  c»m-  j 

f>aign  in  Gascony.     Both  charters  of  muniregnicuncocaticoiKiliuttdtlibtra- 

ibcrties  were  af^ain  coulirmed.     In  38  tioue."      The  assembly  was  prorogued. 

Heury   III.   (27th  January,    1254),   a  Un  its  re-assembling,  the  magnates,  on 

council  takes    place  in   Loudon,  with  an  aid  being  demanded  for  tlie  war  in 

a  formal   summons  to  State  business  Sicily,  declared  that  the  King  had  em- 

(cid  ardua  negotia  nostra).     The  teui-  barked  on  that   affair,  '"  sine   concilio 

poral  prelates  refuse  a  grant  of  money;  «t*o  et  eonseintu  baroncujii ;"  that  they 

the  bishops  and  abbots  promise  an  aid  had  not  all  been  summouetl  according 

for  the  case  of  necessity,  but  only  for  to   the    provisions  of  Magua   Charta, 

tliemselves,  and  not  for  the  rest  of  the  and  that  they  would  not  therefore  give 

clerfry  (Peers*  Report,  i.  93,  94).     On  any  answer,  and  grant  any  aid  without 

the  2ljth  April,  1254  (council  of  West-  the   co-operation   of  the   re^t.     In   40 

minster),  under   the  regency,  in   the  Henry  III.  (,parliameut  at  Westmins- 

abseuce   of  the   King,   the    magnates  ter),    the    mai^nates    and    clergy    re- 1 

having  bound  themselves  to  follow  the  peatedly   refuse   an   aid    for   the   war  \y^ 

King  to  Guscony,  cum  equis  et  armU,  in  Sicily.     In  41   Henry  III.  (parlia- 

the  sheriffs  are  instructed,  in  like  man-  meut  at  London),  the   King,   on   his 

ner,  to  summon  to  service  all  the  rest  promising  faithful  observance   of  the 

of  the  Crown  vtvssals  who  possess  twenty  charters,  reci  ives  an  extraordinary  aid 

lihrntas  terrx  in  capite,  and  to  send  in  from  the  clergy  ;  three  weeks  later,  at 

addition  each  two   Itgules  tt   di^retoa  Westminstt^r,    however,    both    estates 

milites  to  the  council.     In   39   H.  nry  again  refuse   the  aid   for   the  war   in 

III.  (parliament  at  London),  the  King  Sicily.     In  42  Henry  III.  (10th  April, 

demands   an  auxilium.     The   estates  1258)   (parliament    at    London),    the 

VOL.  I.  Y 
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the  royal  ruling  power,  all  the  struggles  at  this  time  directly 
refer  to  the  subject  of  appointments  to  the  chief  offices  in  the 
King's  council.      In  the  year   1248,  the  barons  had  raised 
afresh  their  complaint  against  the  "  favourites,"  particularly 
on  the  point  that  neither  a  chief  justice,  nor  a  chancellor, 
nor  a  treasurer,  had  been  appointed  "  in  parliament."     In 
order  to  appease  them  another  confirmation  (1253)  of  the 
charter  took  place  at  a  convocation  of  the  prelates  in  the 
great  hall  at  Westminster,  accompanied  by  the  greatest  eccle- 
siastical ceremony,  with  anathemas  and  threats  of  excom- 
munication  against   every  transgressor.      Henry   swears   to 
maintain  the  charter  "  so  surely  as  he  is  a  man,  a  christian, 
a  knight,  an  anointed  and  crowned  King."  Amidst  much  con- 
fusion and  rumour  of  war,  these  struggles  reach  their  climax 
at  the  council  of  Oxford  (1258),  afterwards  called  the  "  Mad 
Parliament,"  at  which  the  discontented  magnates  resolve  to 
appoint  a  sort  of  protectorate  government.      The  difficulty 
lay  principally  in  the  factions  among  the  magnates  them- 
selves;   and  in  the  participation  which  the   lesser   Crown 
vassals  (the  bachellaria  Anglias)  now  claimed  in  these  mea- 
sures.    Therefore   a   kind   of   electoral    system    had  to    be 
invented  in  order  to  concede  a  share  to  these  parties  as  well 
as  to  the  lesser  tenentes  in  capite.     Thus  an  artificial  and 
complicated  system  of  electoral  proceedings  was  arrived  at, 
which  was  apparently  borrowed  from  that  in  use  for  com- 
pacts, arbitrations,  and  ecclesiastical  meetings,  where  there 
were   two   definite   and   opponent   parties   (Stubbs,   ii.   77). 
Twelve  of  the  royal  council  and  twelve  barons  were  to  meet 
together  and  appoint  a  permanent  council  of  fifteen,  which 
actually  for  some  time  took  upon  itself  all  the  powers  of  the 
'royal  government.      The  constitutional  ideas  of  this  period 
are  the  expression  of  the  views  of  the  barons  as  a  class  on 
the  subject  of  their  participation  in  the  political  government ; 
a  parliament  three  times  a  year ;  annual  appointment  of  the 

btrona  hold  out  tho  proHjxjot  of  a  eoiti'  tlint  Uuh  «lmll  bo  done  hy  twolvo  fidelea 

MIHM  auxiliuin,i(  tlio  KiiiK  will  con-  of  IiIm  ooniicil,  luid  twolvo  othor_/i{i('i«!g, 

trat  to  rufortii  tho  lultiiitiiHlriition  of  tho  who  hIiuII  bu  ohouun  by  iho  prooerea 

Malm.     Tbo  Kiug  iirouiUoH  uii  outh  tliutuHolvoa. 
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chief  justice,  chancellor,  and  treasurer  in  parliament ;    the  ' 
barons  to  undertake  to  guard  the  royal  castles  ;  the  sheriffs  in  < 
future  to  be  chosen  by  the  counties.     On  the  other  hand,  the  i 
barons  shall  be  no  longer  bound  to  appear  as  suitors  before 
the  sheriff.  (3'') 

The  regency  based  upon  these  ideas  procures  obedience  to 
be  sworn  to  itself,  then  expels  the  King's  nearest  relations, 
and  prolongs  the  tenure  of  offices  in  its  own  interest.  On 
this  point  fresh  dissensions  arise  among  the  nobility.  An 
attempt  at  mediation  by  King  Louis  of  France  results  in  an 
advantage  to  the  King,  who  for  a  short  time  once  more  gains 
the  upper  hand.  But  the  confederation  of  the  nobles  under 
Simon  de  Montfort  now  has  recourse  to  arms,  and  the  King 
is  taken  captive  in  the  battle  of  Lewes  (12th  May,  1264) ; 
Magna  Charta  is  again  confirmed,  a  new  regency  appointed 
in  the  name  of  the  King,  and  an  assembly  of  twenty-three 
barons  of  the  party  of  nobles  convoked  as  a  "  parliamentum." 


(3»)  On  tho  11th  June,  1258,  the 
prelates,  earls,  and  "nearly  a  hundred 
barons"  appeared  at  this  meeting  at 
Oxford,  which  in  a  royal  "  letter  of  safe 
conduct"  of  the  2ud  June  is  called  a 
Parliamentum.  Each  party  choose  for 
themselves  twelve  for  a  committee  of 
twenty-four,  these  twenty-four  then 
choose  four  from  their  number,  and 
the  four  thus  elected  form  the  royal 
council  of  fifteen  persons.  The  com- 
mittee thus  elected  of  twenty-four, 
demands  first  of  all  the  faithful  observ- 
ance of  the  charters  which  have  been 
so  often  sworn  to.  The  appointment  i 
of  the  chief  justice,  chancellor,  trea-l 
surer,  and  other  officers  to  be  elected  I 
annually  shall  for  ever  reside  in  the; 
committee.  Three  times  a  year  a  par- 
liament is  to  be  held:  on  the  6th  of 
October,  3rd  of  February,  and  1st  of 
June.  In  these  judicial  assemblies, 
the  chosen  counsellors  of  the  king 
shall  appear  (whether  they  be  sum- 
moned or  no),  to  deal  with  the  common 
business  of  tiie  realm,  in  so  far  as  the 
King  commands  it.  For  this  purpose 
twelve  persons  were  appointed  (two 
bishops,  one  earl,  nine  barons),  to  re- 
present the  communitas  in  such  further 


deliberations,  and  especially  in  under- 
taking the  burdens  of  the  communitas. 
The  "  twelve  probeg  homme»,  with  the 
King's  council  in  the  three  parliaments, 
shall  dt^al  with  all  tlie  public  affairs  of 
the  nation ;  and  the  cotninunitaB  shall 
accept  as  settled  what  the  twelve  do." 
Other  ordinances  also  were  resolved 
upon.  The  assembly  chose  a  spe- 
cial committee  of  twenty-four  (three 
bishops,  eight  earls,  thirteen  barons),  to 
deliberate  upon  an  aux ilium,  on  which 
matter,  however,  no  final  decision  waa 
arrived  at.  A  decree  fuither  ordained 
that  in  each  county  "^ua^uor  dincreti 
et  Iffiuleg  milileg"  are  to  be  chosen  to 
deliberate  on  the  national  grievances 
and  report  thereon  at  the  next  parlia- 
ment. These  are  the  main  character- 
istic resolutions  of  the  3Iad  Parliament 
at  Oxford,  which  the  I'eers'  Report,  i. 
101-127,  treats  of  in  detail.  In  conse- 
quence of  the  application  of  the  elective 
principle,  the  central  government  now 
fell  into  the  hands  of  an  elected  national " 
ministry,  consisting  of  fifteen  persons, 
the  majority  of  whom  were  hostile  to 
the  King,  and  thus  begins  a  sybtematic 
party  government. 
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But  the  victorious  party  meets  from  the  first  with  but  doubtful 
obedience.  The  county  officers  appointed  by  it  manifest  an 
9,rrogant  and  arbitrary  behaviour.  During  the  reaction,  and 
the  disunion  of  the  leaders  which  soon  again  ensued,  Prince 
Edward  succeeded  (28th  May,  1265)  in  escaping  from  the 
captivity  in  which  he  had  been  kept  by  the  barons,  and  with 
a  hastily  collected  army  of  followers  surprised  the  insurgents. 
After  the  battle  of  Evesham,  in  which  Simon  de  Montfort 
himself  was  slain,  the  party  of  the  barons  appear  in  the 
course  of  a  few  months  to  have  been  entirely  scattered.  (3") 


(S**)  The  resolutions  of  Oxford  proved 
in  the  event  that  it  was  impossible  to 
apply  a  principle  of  election  to  the  in- 
formal and  inharmonious  vassals  of 
the  Crown  in  England.  "Almost  a 
hundred  barons "  had  appeared  at 
Oxford ;  but  even  this  comparatively 
small  number  of  lesser  Crown  vassals 
was  suflBcient  to  pass  extravafrant  reso- 
lutions. Those  members  elected  by 
ithe  lesser  vassals  appeared  only  as 
jy /representatives  of  the  claims  of  the 
/  feudal  nobility.  In  the  elections  the 
Church  was  most  f:;rudgin<:^ly  dealt 
with.  But  most  of  the  lesser  knights 
also  were  yet  ill  satisfied  with  the 
committee  of  estates  of  twelve,  which 
was  to  represent  them  once  and  for 
all.  Even  in  the  next  parliament 
(Gth  October,  1258),  the  "  Communilas 
hachelhiriiK  Aiujlix"  sends  in  a  sort  of 
loyal  adilrcHs  and  a  complaint  directed 
to  Prince  Edward.  The  disunion  among 
the  barons  increased.  In  45  Henry  III. 
(parliament  at  Winchester,  12G1),  the 
King  lays  before  them  a  papal  bull, 
by  wliich  he  has  been  released  from 
his  oath  to  observe  the  provisions  of 
Oxford,  and  which  in  like  manner 
absolvcH  tlio  prelates  and  laity  from 
their  oaths  in  respect  of  all  decrees 
prejudicial  to  the  King.  The  Uinhop 
of  Worcestor  and  Simon  do  Montfort, 
on  the  other  hand,  summon  for  the 
2lNt  H<!ptotiiber,  ]2r>l,  an  aHsenibly  at 
Kt.  Allmns,  to  which  throe  knighlH  are 
Humnioned  from  each  cotinly.  The 
Kin({  RUintiioiiH  for  the  sanio  duy  a 
council  lit  WindHor,  and  coinnmndM  tiio 
Hheriflfit  to  N(<nd  the  Huid  knightH  to  tlio 
KiiiK,  find  to  no  one  elw),  "nujirn  pro- 
ntiuU  colloquium  habituri,"    'Iho  sub- 


sequent parliaments  in  vain  negotiate 
with  the  view  to  a  compromise.  In  48 
Henry  III.  (parliament  13th  December, 
1263),  the  dispute  between  the  King 
and  the  barons  is  referred  to  the  judg- 
ment of  the  King  of  France,  as  arbi- 
trator. This  judgment  is  published, 
and  declares  the  provisions  of  Oxford 
null  and  void.  In  48  Henry  III.  (par- 
liament at  Oxford,  30th  March,  1264), 
tiie  barons  adhere  to  the  assertion  that 
the  provisions  so  solemnly  sworn  to, 
were  based  upon  Magna  Charta,  and 
declare  to  abide  by  them  iintil  the 
end  of  their  lives  (Hody,  35D).  Im- 
mediately afterwards  the  barons'  war 
breaks  out ;  the  King  is  vanquished 
and  taken  prisoner  in  the  battle  of 
Lewes,  on  the  12th  May,  1264.  On 
the  25th  of  May  peace  is  proclaimed  ; 
in  twenty-nine  counties  conservators  of 
the  peace  were  api^inted,  and  writs 
(dated  4th  June,  1261)  are  issued  sum- 
moning a  parliament,  to  which  also 
"  quatuor  de  legalionhus  et  diacretio- 
ribus  Militilms  Comitatn»,  nohiscum 
tractaturi  de  nrgofiis  predidi^"  were 
summoned.  At  this  parliament,  held 
at  Ijondon,  decrees  were  issued  l)y  the 
prelates,  barons,  and  the  communUat 
tt'rrm  there  present,  pro  pace  regni. 
But  now  a  rupture  fakes  place  between 
Montfort  and  the  Earl  of  Gloucester. 
Ill  40  Henry  III.  (20tii  January,  1265), 
a  parliament  is  held  in  Ijondon,  to 
whicli  were  sununoned  the  Areiihishop 
of  York,  twelve  bishops,  nixty-five 
ablx)tH,  thirty-six  priors,  and  Ihe  Master 
of  the  order  of  tiie  Templars,  and  also 
five  earls,  and  Hevent<>en  Inirons,  the 
last  named  probably  all  belonging  to 
the  party  of  tiimon  do  Montfort  (Poora' 
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The  fourth  and  concluding  epoch  of  this  reign  takes  ex- 
ternally a  quiet  course  with  the  conclusion  of  peace,  an  amnesty, 
and  the  arbitrators'  awards  (dictum  of  Kenil worth).  The- 
King  once  more  takes  back  the  power  of  appointing  to  offices. 
Such  of  the  rules  laid  down  in  the  provisions  of  Oxford  as 
are  not  at  variance  with  the  royal  prerogative,  are  confirmed 
by  the  King  with  the  consent  of  parliament ;  and  after  severe 
trials  we  find  Henry  again  in  the  parliament  at  Marlebridge, 
regulating  the  afi^airs  of  the  nation  as  law  giver,  though  he  has 
given  up  his  foreign  favourites,  and  has  repeatedly  confirmed 
Magna  Charta.  (4) 

The  parliamentary  progress  in  this  chain  of  events  touches 
two  points  : 


Reports,  i.  141-145).  But  there  is 
besides,  a  cluuse  to  tlie  effect  that  the 
Vicecomites  are  to  send  two  knights 
from  every  county,  the  cities  and 
burghs  two  citizens,  and  the  cinque 
ports  eaeli  four  men  to  the  assembly 
(see  note  ut  end  of  the  chapter). 

(4)  The  important  precoilents  in  the 
fourth  period  are:  In  49  Henry  III. 
(parliament  at  Winchester,  8th  Sep- 
tember, 12G5),  the  bisliops  were  sum- 
moned with  tlie  exception  of  the  four 
bishops  belonging  to  Moutfort's  party. 
Also  a  number  of  secular  Crown  vas- 
sals, including  the  widows  of  the  earls, 
barons,  and  knights,  who  had  been 
slaiu  or  taken  prisoners  in  battle. 
The  lauded  estates  of  the  rebels  were 
confiscated  and  distributed  amongst 
the  "  friends  of  the  King."  The  frivo- 
lous and  faithless  conduct  of  the  King, 
however,  caused  the  Earl  of  Oxford 
again  to  appeal  to  arms,  and  to  play 
the  part  enacted  in  later  times  by  Duke 
Maurice  of  Saxony.  In  50  Henry  III. 
('24th  August,  1266,  parliament  at 
Kenilworth),  a  commission  of  three 
bishops  and  three  barons  was  appointed 
by  the  King  et  a  baronibus  congiliaribus 
Angliie,  to  provide  for  the  welfare  of 
the  country,  and  for  those  who  had 
been  disinherited.  Those  six  are,  in 
like  manner,  to  choose  six  others.  The 
papul  legate  and  Prince  Henry  are  to 
decide  as  umpires.  The  so-called 
dictum  (award),  of  Kenilworth  was 
!  a;^reed  ou.      At  the  parliament   held 


at  Northampton  on  the  26th  of  October, 
the  verdict  of  the  twelve  was  pub- 
lished and  confirmed.  The  partisans 
of  Montfort  were  restored  to  their 
possessions  on  payment  of  five  years' 
income,  or  less,  from  their  estates,  ac- 
cording to  the  gravity  of  their  oifenoe. 
On  the  18th  of  November,  1H67,  a  par- 
liament or  commune  eoncilium  regni 
was  held  at  Marlborough,  "  ad  meliora- 
tioiiem  regni  et  expeditionem  juntitix." 
There  were  present,  besides  the  mag- 
nates et  disereti,  also  the  chief  justice,  I 
the  cliancellor,  the  judges,  and  others 
of  the  King's  council.  The  resolutions, 
under  the  name  of  the  "  Statuta  of 
Marleberge,"must  always  be  considered 
as  a  portion  of  the  national  legislation 
(Peers'  Reports,  i.  159).  In  53  Henry 
III.  (parliament  at  Westminster),  the 
potentiores  of  the  cities  and  burghs, 
as  well  as  the  magnates,  were  invited 
to  the  s<ilemn  translation  of  the  bones 
of  Eadward  the  Confessor  to  West- 
minster Abbey.  After  the  clooe  of 
the  ceremony  the  nobile«  form  a  par- 
liament and  grant  a  twentieth  with 
the  consent  of  the  regni  majore$ 
(Peers'  Report,  i.  161).  In  55  Henry 
III.,  ou  the  13th  of  January,  1271,  at 
a  parliament  of  the  magnates  held  iu 
Loudon,  the  lords  and  others  who  had 
been  disinherited  were  completely  re- 
stored to  their  possessions  per  eommu- 
nem  assensum.  In  the  following  year 
Henrv  HI.  died. 
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(i.)  The  right  of  the  Crown  vassals  to  assent  to  the  impo- 
sition of  scutagia  and  extraordinary  aids,  is  established  by 
more  than  twenty  precedents,  and  indeed  as  much  by  grant 
as  by  refusal. 

(ii.)  In  connection  with  the  tax-voting  assemblies,  the  par- 
ticipation of  the  magnates  in  the  promulgation  of  royal  ordi- 
nances also  revives.  A  number  of  the  legislative  resolutions 
of  this  period  were,  in  the  later  judicial  practice,  put  on  the 
same  footing  with  the  subsequent  parliamentary  statutes,  and 
were  enrolled  among  the  collections  of  laws ;  notably,  the 
Provisiones  de  Merton  (Eotuli,  cl.  20  Henry  III.),  and  the  so- 
called  statutum  de  Marleherge  (Eotuli,  cl.  44  Henry  III.),  etc. 
This  last  is  at  the  outset  described  as  "provisiones,  ordina- 
tiones  et  statuta  suhscripta,"  and  is  similar  in  form  and  con- 
tents to  the  statutes  published  under  Edward  I.*** 

Among  the  varying  fortunes  of  these  struggles,  the  advance 
of  the  Crown  vassals  towards  a  constitutional  position  is  un- 
mistakably evident.  After  numerous  confirmations  so  much 
had  been  achieved,  that  even  at  the  climax  of  each  successive 
reaction  there  is  no  longer  any  question  of  a  repeal  or  curtail- 
ment of  Magna  Charta.  The  omission  of  articles  12  and  14, 
which  dealt  with  the  grant  of  scutagia  and  auxilia,  was  com- 
pensated for  by  an  effectual  practice  of  grant  and  refusal. 
All  circumstances  appear  to  concur  favourably  to  originate  a 
constitution  of  the  estates  of  the  realm.  A  weak  and  faith- 
less monarch  endeavours  to  get  rid  of  the  disagreeable  gua- 
rantees of  Magna  Charta  ;  he  is  forced  on  five  different  occa- 
sions solemnly  to  recognize  their  validity.  He  endeavours  in 
the  old  way,  with  the  help  of  favourites  and  official  clerks,  to 
restore  personal  rule ;  the  power  of  the  prelates  and  barons 

•••  It  ia  from  tlio  precedents  givon  laws,  most  completely  into  tlio  "Sta- 
in nolCH  14  thut  the  iibovo  rcHiiltH,  viz.  tiitcH  of  tlio  llc^iilm  "  (1810),  edited  by 
th«)  riglit  ol  tins  hiironH  to  assent  to  tlio  the  Itecord  Cdniuiission.  Tiio  ino,>t 
«'Xtraor<iiniiry  uidH,  iind  tlu-ir  purtiei-  iiotublo  um  tlio  l'rom»ionf«  de  MrHoii 
pation  in  llio  inoBt  inipDrlant  d< creeH  (Htiitiit('H,  p.  I),  the  Stutulum  llibi'inm 
of  tlio  KinK,  oro  dediK-ed.  Vnm\  Iho  (p.  17),  tlio  provJHions  tonoliin;;  leap 
ro-ouIIihI  Stiituto  of  Merton  t>n\vurd8,  year  (p.  7),  tlie  Dictum  <ln  K<iiilin>rtli 
ft  iiiunbnr  of  thoto  ordinancoH  wore  (p.  I'i),  tlio  ISlaluluiH  de  MarUbergo 
kdciptvd  into  the  Uter  ooUeotiona  uf  (p.  10). 
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drives  him  to  dismiss  these  counsellors,  to  banish  them,  and 
to  accept  the  great  officers  who  are  directly  forced  upon  him. 
His  chronic  state  of  pecuniary  embarrassment  compels  him 
constantly  to  assemble  parliaments ;  but  almost  every  demand 
is  met  by  statements  of  national  grievances,  which  the  Govern- 
ment sees  itself  compelled  to  redress.  Prelates  and  barons 
vie  with  each  other  in  an  opposition,  which  is  based  upon 
the  memories  of  the  Great  Charter,  upon  common  interests, 
upon  an  increasing  respect  for  class  interests  and  associa- 
tions, and  upon  the  weakness  and  perverseness  of  the  King. 
The  discontented  barons  at  length  find  a  leader  in  Simon  de 
Montfort,  the  brother-in-law  of  the  King,  a  magnate  renowned 
alike  as  a  statesman  and  a  general.  Under  such  leadership 
the  nobles  succeed  for  the  first  time  in  vanquishing  the 
monarchy  in  open  battle,  and  in  taking  captive  the  King  and 
the  heir  to  the  throne. 

And  yet  the  great  successes  of  the  barons  are  neutraUzed 
with  marvellous  rapidity ;  no  parliamentary  constitution 
results  from  their  victory,  in  the  sense  of  the  feudal  constitu- 
tions of  the  Continent ;  because  as  a  fact  the  material  con- 
ditions of  a  parliamentary  constitution  were  still  wanting, 
alike  in  the  form  of  the  governmental  power,  and  in  the 
formation  of  the  estates. 

In  the  first  place,  the  royal  rule  had  still  the  character  of 
absolutism.  All  sovereign  rights  still  appeared  as  emanations 
from  a  personal  will.  The  possessions  and  rights  of  the 
dominant  class,  the  position  of  the  vassals  of  the  towns,  every 
form,  normal  or  exceptional,  of  the  liberties  and  franchises, 
was  still  based  upon  the  personal  decrees  of  the  king.  The 
limits  of  this  power  had  indeed  been  indicated  in  general 
outlines  by  Magna  Charta  ;  but  the  executive  laws  were  still 
wanting  which  were  to  introduce  these  principles  into  the 
practice  of  the  Exchequer,  and  of  the  royal  county  and  local 
magistracies.  Against  the  decided  personal  will  of  the  king, 
neither  the  committee  of  the  King's  court,  nor  the  bureau- 
cratical  Exchequer  afforded  a  reliable  protection.  How  should 
the  discontented  magnates  in  such  a  constitution  establish  a 
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check  upon  the  squandering  of  the  national  resources,  the 
abuse  of  the  discretionary  military,  financial  and  judicial 
powers,  unless  they  themselves  exercised  these  powers  ?  All 
political  administration  was  so  framed  as  to  receive  its 
impulse  directly  from  the  King  and  his  personal  advisers. 
This  bureaucratic  form  turned  all  the  influence  exercised  by 
the  magnates  in  the  direction  of  appointments  to  the  great 
offices  and  the  shrievalty.  They  were  thus  in  the  most  direct 
way  placed  in  possession  of  the  power  ;  but  the  influence  and 
the  sagacity  even  of  the  most  clear-headed  leader  could  not 
hinder  the  immediate  abuse  of  this  power ;  an  abuse  which 
was  at  once  itself  felt  by  the  opposite  party,  as  well  as  by  the 
lower  classes,  and  incited  them  to  resistance.  Every  exercise 
of  the  rights  of  sovereignty  was  regarded  by  jealous  partisans 
as  despotic  ;  and  every  refusal  of  a  favour  was  interpreted  by 
adherents  as  an  insult  and  a  reason  for  revolting.  Without 
any  fault,  so  far  as  is  proved,  of  the  great  leader,  the  un- 
limited power  was  converted  into  a  party  instrument  in  the 
hands  of  the  victorious,  but  politically  speaking  inexperienced 
party.  The  dissatisfaction  and  reaction  that  ensued,  restored 
the  so-called  "  King's  friends,"  i.e.  foreign  adventurers, 
covetous  dependents,  and  officious  clerks  to  their  former  posi- 
tions. As  the  monarchy  is  in  no  direction  equal  to  the 
situation,  there  arises  that  wavering  and  apparently  aimless 
struggle  which  we  have  seen. 

But  regarded  from  below  also,  the  Crown  vassallage  still 
lacked  the  form  for  an  adequate  representation  as  a  collective 
whole.  Their  feudal  position  excluded  the  sub-vassals,  as  it 
did  all  the  other  freeholders,  from  equality  with  the  Crown 
vassals.  In  this  period  the  Crown  vassals  still  comported 
themselves  as  the  commuuitna  tenw,  as  a  matter  of  course 
and  in  good  faith,  knowing  that  they  had  the  nation  at  their 
back.  In  another  direction,  however,  the  esprit  de  corps,  and 
the  self-esteem  of  military  honour  confirmed  tho  lesser  King's 
vassals  in  the  idea  of  their  being  parca ;  whilst  the  princely 
lords,  who  were  related  to  the  royal  house,  and  also  the  pre- 
lates, refused  to  recognize  such  an  equality,  which  in  point  of 
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numbers  would  have  placed  them  in  a  modest  minority.  An 
election  of  representatives  of  the  inferior  nobility  to  attend  a 
concilium  regis  could  no  more  be  successful  in  those  times 
than  at  the  present.  If  real  political  performances  were  to  be 
represented,  the  thousands  of  sub-vassals,  the  freeholders  and 
the  towns  were  of  greater  importance  than  the  lesser  barons. 
The  attempt  to  allow  only  a  hundred  "  barons "  at  the 
Parliament  of  Oxford  to  participate  at  the  election  of  a 
national  committee,  resulted  in  an  immoderate  assertion  of 
feudal  claims.  The  personal  rule  is  followed  by  a  personal 
opposition  rule  with  confiscations,  banishments,  and  bloody 
struggles,  in  which  on  both  sides  the  followers  are  sacrificed, 
whilst  the  great  lords  introduce  among  one  another  private 
warfare,  letters  of  challenge  and  all  the  ceremonial  of 
chivalry;  a  state  of  things  which,  under  an  impotent  and 
perverse  Government,  appears  worse  than  the  previous  national 
grievances. 

There  was  still  something  incomplete  in  these  constitutional 
conditions  which  neither  the  spiritual  nor  temporal  barons 
were  able  of  their  own  energy  to  surmount.  It  consisted  in 
the  onesidedness  of  each  social  class  interest,  so  that  each 
party  of  the  barons  after  gaining  the  victory,  knew  of  no 
other  use  for  the  absolute  political  power,  than  to  advance 
and  enrich  themselves  and  their  party.  In  like  manner  from 
those  party  struggles  no  form  was  discoverable  for  giving 
the  lesser  barons  a  constitutional  position  by  the  side  of  the 
greater,  and  for  securing  to  the  freeholders  of  the  land  the 
portion  belonging  to  them,  side  by  side  with  both.  Only 
the  negative  experience  had  as  yet  been  made  that  it  was 
unadvisable  to  form  the  inferior  nobility  into  a  body  of 
electors.  The  politic  leader  of  the  party  of  the  nobles  had,  it 
is  true,  found  a  form  for  the  representation  of  the  larger 
communitas,  but  it  was  once  more  lost  in  the  party  conflict. 
It  was  reserved  to  the  able  successor  of  Henry  III.  to 
develop  the  third  element  which  was  still  wanting  in  the 
representation  of  the  State. 

That  third  factor  is  the  collective  body  of  the  sub-vassals  and 


/ 
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the  freemen  of  England.  The  communitas  of  the  counties  and 
cities  had  been  hitherto  excluded  by  the  feudal  system  from 
immediate  participation  in  national  affairs.  This  defect  had 
been  involuntarily  acknowledged  on  all  sides.  From  the 
commencement  of  the  reign  of  Henry  III.  the  attentions 
paid  to  them  are  increased.  They  are  requested  to  bring 
forward,  by  deputies,  their  complaints  against  the  sheriffs ; 
they  are  employed  in  reforming  and  raising  the  taxes ;  they 
are  offered  the  election  of  their  own  sheriffs ;  and  in  1258 
they  are  invited  to  choose  two  knights  "  vice  omnium  et  singu- 
lonim"  in  order  that  these  shall  appear  to  deliberate  upon 
the  auxilia,  "  coram  consilio  regis."  In  1261  Simon  de 
Montfort  summoned  three  knights  from  each  county  to  a 
deliberation  upon  the  "  State  business,"  whilst  the  King  in- 
vited the  same  deputies  to  his  council  at  Windsor.  But  after 
Henry  had  been  taken  prisoner,  Simon  de  Montfort  sum- 
moned, in  the  King's  name,  two  knights  from  each  county, 
and  two  citizens  from  a  number  of  townships  to  a  national 
council  on  the  28th  of  January,  1265 ;  and  so  in  a  certain 
sense  this  epoch  may  be  said  to  close  with  the  birth  of  the 
Lower  House. 

Note  to  Chapter  XIX. — The  germs  III.  (1226)  writs  were  addressed  to  the 

of  a  representation  of  the  fhircs  and  sheriffs  of  Gloucester  and  of  seven  other 

cities   b)'  chosen  members   appear    at  counties,  with  the  conininiid  to    liave 

the  close  of  tiiis   period    as   first   at-  qnatuor  milites  de  legaUoribus  et  dis- 

tcm|)t8.      In   the  older  political   con-  cretiorihus  chosen  by  the   militis  and 

trovirsial    writings     erroneous    stress  probi  homines  of  the  sliire.     But   the 

was  laid   njion   events   which  coutnin  quatnor  milites  are  only  to  appear  as 

nothing  about  the  participation  of  shires  indictors  of  the  Vicfcomites  concerning 

and  cities  in  the  voting  of  taxes  and  a  violation  of  Magna  Charta.    In   h^ 

in   legislation.     The  oldest  precedent  Henry   III.   (council  at   W(  stminster)' 

is  said  to   have  occurre<l  in    15  John,  the  sherill's  were  ordered  eacli  to  send 

in  a  military  hummons,  containing  tlio  two  leijaJes  et  discretos  milites  to  the 

following  cliiUHO  :"  that  (/iwi/Mor  (//urn  <t  council,   '*«'?*cc   omnium   et   simjulorum 

miWeg  from  each  shire  shall  bo  cliosen  eorundem  ad  providcudtim,  quale  auxi- 

in  tlu!  first  county  court  ad  loqwndum  Hum  iioliis  in  lauta  necessitate  inipendere 

fioliisrum    de    netjotiis    retjni    nostri."  rolueriint.'*     In  like  manner,  writs  are 

Here  only  conndential  nu'U  are  meant,  addressed  to  the  bit^hops  witii  directions 

with  whoMJ  tin-  King    wishes    to    de-  to  nssenible    the  *'■  atchiiliaeouos,  vivos 

lilM'rut4'  at  the  time  when  the  invasion  retiijiosos,  et  cJemm"  in  tlieir  dioceses 

from    Franco     was    threatening  ;    the  to    deliberate   upon   a  sulisidy.      The 

c|ii('Hli(in  iit  lieto  neither  one  of  laws  nor  lower  clergy   are   then   to  send  their 

of  tlin   grunting  of  aids,    nor  (hms   it  iiroxies    and  report   tlieir   resolutions. 

tt]>\»ut     whi'lht  r    the    asHcmbly     wiis  The  Peers' Itepoit  (i.  ^O)  acknowledges 

HOtUttUy    held    or  uot.     In  10  Henry  this  to  be  the  ilist  documentary  ovi- 
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dence  of  an  attempt  to  send  represent- 
atives of  corporations  to  a  council.  But 
the  question  is  here  only  one  of  a 
participation  of  the  lesser  vassals  of 
tiie  Crown  in  a  deliberation  touching 
extraordinary  aids.  Now  for  the  tirst 
time  the  attempt  was  made  to  grant 
them  a  definite  sliare  in  the  proceedings 
side  by  side  with  the  greater  barons, 
I  in  the  person  of  two  representatives 
chosen  from  their  midst,  instead  of  the 
general  collective  summons  by  the 
sheriflf,  projected  by  the  charter.  In 
like  manner  the  two  knights  mentioned 
in  the  writ,  were  not  sununoned  direct 
to  parliament,  but  only  to  appear 
**  coram  concilio  nostra  "  (Parry,  Par- 
liaments, xiii.).  This  event  is  of  im- 
portance as  being  the  first  form  of  a 
representation,  thougli  only  of  the 
Crown  vassals,  and  only  for  money 
grants.  In  42  Henry  III.,  at  the  Mad 
Parliament  at  Oxford,  this  elective 
principle  adopts  a  new  form,  about  a 
hundred  barons  being  convened  to  the 
parliament  itself,  that  is,  for  the  most 
part  lesser  barons,  and  a  committee  of 
twelve  chosen  from  those  there  as- 
sembled; an  application  of  the  principles 
of  suftVitge,  which  at  last  leads  to  a 
civil  war.  But  here  also  it  is  only  the 
Crown  vassals  that  are  meant.  lu  tito 
summer  of  12G1  (45  Henry  III.),  the 
Bishop  of  Worcester  and  Earl  Simon 
convoked  an  assemblv  at  St.  Alban's 
for  the  21st  September,  1261.  with 
the  order  that  three  knights  of  each 
county  should  appear,  to  deliberate 
in  common  upon  national  affairs.  The 
King,  on  the  other  hand,  fixed  the  same 
day  for  a  council  at  Windsor,  and 
commanded  the  sheriffs  to  send  the 
said  knights  to  the  King  "  supra 
promissts  colloquium  habituri."  This 
was  certainly  an  attempt  to  convene 
representatives  of  the  shires  for  a 
legislative  assembly  (Peers'  Report,  i. 
133);  but  it  was  made  in  a  tumultuous 
and  discordant  manner,  and  its  result 
was  so  unsuccessful,  that  it  could  not 
lank  as  a  pr(>cedeiit.  In  48  Henry  III., 
at  the  Parliament  held  in  London  on 
the  24th  of  June,  12G4,  whilst  the 
King  was  the  prisoner  of  the  barons, 
by  orders  issued  to  tlie  conservators  of 
the  peace  four  knights  were  summoned 
from  each  of  twenty-nine  shires  in  the 
following  formula:  "  Vobis  wandamus 
quatuor  de  letjalioribus  tt  discretioribus 


militibus  dicti  comitatut,  per  OMensum 
ejusdem  comitatus  ad  ho<-  electos,  ad  noa 
pro  tolo  eomitatu  illo  mittatis.  Ita  quod 
rint  ad  noa  Londiiii,  in  octavit,  etc., 
nobiieum  traetaturi  de  negotiit  {nottrit 
et  regni  nostri)  pnedictia."  But  the 
question  here  touches  only  the  restor- 
ation of  the  national  peace,  and  a 
deliberation  concerning  it,  with  four 
trusted  men.  As  the  "^fidelea  noatri" 
are  mentioned,  it  is  evident  that  only 
Crown  vassals  can  be  intended.  It  is 
likewise  proved  that  the  grant  of  a 
twentietli  in  this  year  was  only  made 
by  the  prxlati  et  magnate:  (Parry, 
Parliaments,  xiii.).  It  was  not  uiitil^ 
49  Henry  III.,  at  a  Parliament  held! 
in  London,  on  the  20th  of  January,  >* 
12G5,  that  the  first  precedent  of  the 
summons  of  deputies  of  the  shires  and 
cities  occurs.  The  King,  who  was  still  > 
a  prisoner  of  the  barons,  iASUed  personal 
writs  to  one  hundred  and  twenty-two 
clergy  and  twenty-three  temporal 
barons,  "  ad  tractaiidum  nobiaeum  et 
cum  concilio  nostro,  neenon  et  aliia 
arduia  regni  nostri  negotiia."  And 
then  further,  ^^Itern  niandatum  eat 
aingulia  Vicecamitibua  per  Angliam, 
quod  venire  facianl  duos  milites  de 
legalioribua  et  discretioribua  militibua 
aiiujulorum  comitatuum,  ad  Regein 
Londini,  in  octabia  prxdictia  in  forma 
suprudicta.  Item  in  forma  prxdicta 
scribitur  civibua  Lincoln,  et  cxteria 
Burgis  Anglix,  quod  mittant  in  forma 
prxdicta  duoa  ex  di^crttioribua  tarn 
cicibus  quam  burgensibus  suis.  Item 
mandatum  est  baronibus  de  probia  hom- 
inibua  quinque  portuum,  qiuxi  mittant 
quutuor  de  legalioribua  et  discretiori- 
bus,^' etc.  The  text  of  the  writs 
addressed  to  the  shtriflfs  and  towns 
has  indeed  not  been  preserved  to  us, 
but  probably  nearly  agrees  with  those 
addressed  to  the  Cinque  ports.  "  Ita 
qvMil  sint  ibi  in  octavia  prxdictis  no- 
biscum  et  cum  prxlatis  et  magnatibua 
regni  traetaturi  et  auper  prxmisaia 
auxilium  impensuri"  etc.  With  this 
act  a  form  of  sunnnoning  the  communi- 
tatea  regni  originates  with  the  follow- 
ing innovations : —  / 
(i.)  Not  only  were  representatives  of  i/ 
the  lesser  Crown  vassals  convened,  but 
the  shires  and  a  number  of  towns  &a 
such,  were  represented  by  two  members 
of  the  body  of  the  community  of  the 
shire  and  the  citizens. 
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(ii.)  These  representatives  were 
\  directly  convened  to  deal  with  the 
;  business  of  the  nation  ;  no  longer  as 
j  formerly,  merely  for  the  military  levies, 
j  or  for  peace  negotiations,  or  for  particu- 
lar judicial  and  administrative  purposes. 
This  is  therefore  the  act  which  origi- 
nated the  later  Lower  House.  The 
majority  of  the  older  historians  of  the 
Constitution  have  rightly  recognized 
this ;  as,  for  instance,  Spelman,  in  his 
"Glossarium,"  under  the  word  "Par- 
liamerUum,"  anil  again  in  his  special 
treatise  on  Parliaments.  The  same 
result  is  deducible  from  the  reprint  of 
the  Parliamentary  writs  by  Prynne 
(1659-1664), and  from Dugdale's "Sum- 
mons," but  principally  from  the  Peers' 
Beports  on  the  dignity  of  a  Peer,  vols. 
i.  and  v.  Among  more  recent  treatises, 
this  has  also  been  acknowledged  as  a 
safe  deduction  by  Hallam  ("Middle 
Aires"),  and  Parry  ("Parliaments," 
xii.).  The  summons  of  1265,  however, 
does  not  as  yet  show  how  far  the  con- 
vocation of  the  sliircs  and  cities  was 
constitutionally  necessary  for  the  pub- 
lication of  decrees  and  the  deliberation 
upoQ    subsidies.      The   circumstances 


u 


attending  the  convention  were  of 
such  an  extraordinary  kind,  tliat  the 
necessity  of  a  repetition  did  not  as  yet 
result  from  them.  It  was  with  such 
councils  almost  as  with  Henry  the 
Second's  assembly  of  notables  ;  they 
cease  again,  simply  owing  to  the  fact 
that  the  King  no  longer  summons  such 
extmordinary  assemblies.  After  the 
overthrow  of  Simon  de  Montfort  and 
his  party,  all  that  we  hear  of  is  the 
restoration  of  the  ancient  constitution 
and  national  rights.  The  further 
concilia  held  by  Henry  III.  are  sum- 
moned in  the  ordinary  way  by  per- 
sonal writs  addressed  to  a  number  of 
prelates  and  magnates  ;  only  from 
these  councils  the  later  money-grants 
proceed ;  only  from  tiiem  the  statutes 
of  Marlebridge.  The  event  of  1265 
was  of  moment  in  the  same  way  as 
the  Assizes  of  Clarendon  and  North- 
ampton a  hundred  years  before ;  the 
lesser  vassals  and  the  freeholders  had."  ^ 
for  the  first  time  been  combined  into\  ^j 
a  body,  and  had  the  consciousness 
that  to  them  belonged  under  certain 
circumstances  a  share  in  the  King's  . 
council.  -^ 


\ 
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CHAPTER  XX. 

nt  CTIass-relations  of  tfte  ^nglo^/Iorman  ^3friob. 

At  the  close  of  this  period  we  must  summarize  from  all  the 
conditions,  which  we  have  hitherto  traced  in  detail,  the 
influence  of  the  feudal  system  upon  the  formation  of  the 
Anglo-Norman  estates.  After  the  close  of  the  first  century 
from  the  Norman  Conquest,  the  law  work  of  Glanvill  displays 
to  us  the  English  feudal  law  complete  in  its  technical  develop- 
ment. The  "  Liher  Niger"  (edit.  Hearne)  gives  a  sketch  of 
the  greater  feudal  estates  in  the  same  period,  while  the  col- 
lection of  Testa  de  Nevill  (edit.  1807)  furnishes  one  for  the 
close  of  the  period. 

At  the  beginning  of  the  period  the  Norman  Crown  vassals 
evidently  regarded  themselves  as  a  ruling  class ;  the  sub- 
vassals  were  looked  upon  almost  as  a  middle  class,  the  rest 
of  the  population  as  vulgar  roturiers,  as  nearly  as  possible  like 
the  class  liable  to  the  "  taille  "  in  France.  The  feudal  system, 
by  blending  office  and  property,  and  by  turning  all  relations 
of  dependence  into  those  of  service,  had  everywhere  the 
tendency  to  create  an  hereditary  ruling-class  and  an  hereditary 
serving-class.  In  England  it  was  the  power  of  the  monarchy 
which  checked  this  process  of  development.  The  royal  power 
was  here  strong  enough  to  keep  the  spiritual  and  the  temporal 
power,  the  military  and  civil  departments,  and  the  personal 
right  of  honour,  as  well  as  the  hereditary  right  of  property, 
within  their  fixed  and  proper  limits,  to  make  every  higher 
right  in  the  State,  dependent  upon  higher  performances  for 
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the  State,  and  not  to  allow  the  nobility  and  knighthood  to 
become  an  aristocracy  of  birth,  but  to  keep  them  upon  the 
level  of  a  "  class-right."  The  imperfect  development  of 
estate  privileges  is  decidedly  the  strong  side  of  these  institu- 
'  tions ;  and  one  which  rendered  the  formation  of  a  vigorous 
parliamentary  constitution  possible  in  the  next  period. 
Through  the  power  of  the  monarchy,  in  England,  the  com- 
bination of  property  with  State  duties  and  with  political  rights 
was  guided  into  grooves  different  from  those  on  the  Continent, 
and  formed  the  following  degrees  : — 

I.  "^Tftt  (iriass  of  {\)z  6freatcr  Uassals,  which  is  subject  to 
the   greatest   change,   embraced   in   its   original   distribution 
after  the  Conquest  those  men,  who  had  already  on  the  Con- 
tinent enjoyed  the  rank  of  count,  or  who  had  brought  whole 
divisions  to  the  army.     The  estates  of  the  twenty  greatest 
feodaries  in  Domesday  Book  contain,  according  to  the  ordi- 
nary computation  ;  793,  439,  442,  298,  280,  222,  171,  164, 
132,  130,  123,  119,  118,  107,  81,  47,  46,  and  33  knights'  fees 
with  various  appurtenances.     In  an  analogous  position  with 
regard  to  property  were  the  bishops  and  many  abbots.     If  the 
comparative  smallness  of  the  knights'  fees  be  borne  in  mind, 
and    the   constant   diminution   of  the   lordships    by  subin- 
feudation,  it   will  be   seen  that  they  were  originally  much 
^  smaller  than  the  duchies  and  earldoms  of  the  Continent.     Of 
^  still  greater  importance  was  their  want  of  compactness,  which 
dated  from  the  Anglo-Saxon  period,  the  possessions  of  the 
four  greatest  feudatories  being  scattered  throughout  from  six 
to  twenty-one  counties.    Between  these  lay  the  royal  demesnes 
and  the  estates  of  lesser  vassals  in  all  the  counties.     The 
landowners  accordingly  could  not  consolidate  themselves,  for 
the  strict  law  of  escheat  on  failure  of  an  heir  to  the  fee,  or 
confiscations,  would  often  bring  back  the  same  estate  to  the 
Crown  several  times  in  a  single  century.     The  great  feuda- 
tories of  the  time  of  the  Conquest  are  all  found  during  the 
firHt  century  among  the  rebellious  vassals.    The  three  greatest 
grants  were  recalled  by  the  Conqueror  himself.     As  a  rule, 
however,  the   older    lordships   remained   intact,    and   were 
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referred  to  in  the  Exchequer  as  extraordinary  fees  under  the 
name  of  "capital  honours."  Their  sub-vassals  who  were 
scattered  tliroughout  the  counties  were  summoned  by  the  royal 
Vicecomes.  The  formation  of  a  compact  military  power  was 
thus  actually  and  legally  hindered  by  the  prohibition  of  private 
fortresses,  and  by  the  oath  of  allegiance  paid  by  the  sub- 
vassals  to  the  King.  The  same  impediments  checked  the 
power  of  forming  great  feudal  courts,  which  became  in  later 
times  more  and  more  confined,  owing  to  the  system  of  itinerant 
justices  and  the  permanent  central  tribunals,  and  was  further 
diminished  at  each  successive  ^e-grant.  The  Norman  Period 
was  certainly  not  deficient  in  external  splendour.  Many  a 
manorial  household  formed  a  small  court  with  the  ancient 
court  offices,  which  were  sometimes  even  hereditary.  Many 
lords  are  described  as  being  owners  of  parks;  certain  of  them, 
with  royal  permission,  possessed  a  fortified  castle.  In  the 
charters  addressed  to  their  men  and  tenants,  they  made  use 
of  the  style  of  the  royal  charters  :  **  Dapifero  meo  et  omnibus 
hominibus  meis,  tarn  Francis  quam  Anglis."  But  with  all  this 
splendour  there  was  no  solid  foundation,  and  most  especially 
the  support  found  in  faithful  vassals  was  lacking.  After  all, 
the  eminent  position  of  these  lords  was  more  an  actual  than 
a  legal  one.  The  barones  majores,  indeed,  appeared  in  the 
military  array  as  bannerets;  their  reliefs,  wardships,  and 
marriages  form  the  principal  items  in  the  Exchequer  (Dialogus 
de  Scacc,  ii.  c.  10),  and  in  the  rating  of  the  relevia  and 
amerciaments,  they  had  the  undesired  honour  of  a  higher 
scale.  As  a  matter  of  course  at  the  royal  assizes,  the  barones 
majores,  being  summoned  to  court  by  name,  were  put  before 
the  squireless  knights.  But  if  in  spite  of  these  things,  no 
hereditary  dynastic  families  arise  in  England,  and  the  position  | 
of  the  great  vassals  remains  based  merely  upon  class-rights  , 
and  privileges,  as  in  the  Anglo-Saxon  period,  when  the  great 
Thane,  as  such,  has  no  greater  Weregelt  than  the  county 
Thane,  it  is  due  to  the  conjunction  of  the  following  circum- 
stances : — 

(i.)  Firstly,  to  the  difference  in  origin,  because  in  England 
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the  lord's  position  was  not  founded  upon  Seigneuralty  (that 
is,  the  transference  of  mihtary  service  from  the  small  to  the 
-.  great  landed  estates),  but  upon  the  police  protection  of  the 
Hldford.  Besides  this  the  monarchy  did  not  allow  any 
extension  of  the  manorial,  judicial,  and  police  powers  to  arise, 
and  no  privileged  right  to  a  court  of  peers,  and  no  exception 
to  military  service ;  but  by  the  assize  of  arms  it  rather 
raised  to  a  living  military  institution  that  popular  array 
which  in  the  northern  counties  had  always  remained  able 
to  take  the  field.  The  haughty  bearing  of  the  martial  classes 
against  free  civilians  found  therein  an  effectual  barrier. 

(ii.)  It  was   also  due  to  a  difference   in   its   development. 
After  the  reign  of  Henry  I.  the  great  bishop,  Koger  of  Salis- 
bury, whose  family  for  a  hundred  years  occupies  so  eminent 
a  position  in  the  administration  of  the  realm,  is  to  be  regarded 
in  some  measure  as  the  founder  of  a  new  official  nobility,  \ 
the  distinguished  members  of  which  not  only  find  their  way 
into   the  bishops'   sees,  but   also,  by  grant  of  manors  and 
by  marriage,  into  the  great  nobility,  such  as  the  Bassets, 
Clintons,  Trussebuts,  etc.     At  the  close  of  every  two  genera- 
tions of  this  period  the  larger  portion  of  the  greater  baronies 
appear  to  have  passed  into  the  possession  of  other  families. 
'    As  early  as  the  commencement  of  the  twelfth  century  the 
i    great  nobles  of  the  conquering  army  were,  in  consequence  of 
\  their  unsuccessful  rebellion  against  the  monarchy,  dispossessed 
j    of  their  original  estates.     Under  Henry  H.  the  newer  official  1 
:    nobility  already  forms  the  majority  of  the  body  of  great  barons,  J 
•   whose  descendants  take  the  lead  among  the  barons  of  Magna 
Charta.     Other  families   again  appear  in  the  foreground  of 
the  barons'  war.      The  English   prelates  also  are  not  local 
rulers,  after  the  manner  of  the  French  and  Gorman  electors 
and  bishops,  but  an  official  nobility,  which  conducts  the  great 
business  of  the  nation  in  common  with  the  secular  official 
nobility,  and  on  that  account  with  all  the  more  uniformity. 

(iii.)  The  striving  after  an  hereditary  position  for  the  ruling 
class  accordingly,  in  England,  takes  a  direction  not  towards 
the  foundation  of  independent  local  lordships,  but  towards  a 
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participation  in  the  supreme  council  of  the  Crown.  This 
personal  vocation  must,  according  to  the  nature  of  the  case, 
be  confined  to  the  firstborn  alone.  In  the  same  manner  the. 
heavy  burdening  with  military  service  and  taxation  leads  to  a 
limitation  of  the  privilege  to  the  firstborn,  and  thus  lays  the 
foundation  of  the  hereditary  peerage,  which  arises  in  the 
following  epochs.  (1) 

II.  ^fte  ^ccontl  ©lass  was  formed  by  the  lesser  Crown 
vassals,  gradually  blending  with  the  sub-vassals.  (2) 


(1)  Oil  the  formation  of  tho  class  of 
tlie  higher  nobility,  and  subsequently 
of  the  kniglithood,  I  may  be  permitted 
to  refer  my  readers  to  my  treatise, 
"  Adel  un<l  Ritterschaft  in  England  " 
(Berlin,  1853,  8vo.),  upon  which,  how- 
ever, the  authorities  of  Hullam  and 
Allen,  and  tho  older  ones  of  Selden 
and  Dugdule,  have  hero  and  there  hud 
tr)o  great  an  influence.  As  to  the  first 
distribution  of  landed  propertj'  by  tho 
Conqueror,  of.  above,  pp.  124-128 
(Kllis,  "Introduction,"  i.  22G  seq.). 
The  manner  in  which  the  estates  of  tho 
magnatts  were  mingled  together,  is 
siiowu  by  the  following  survey  of  tho 
number  of  hides  {hiditj  in  Sussex,  in 
which  county  the  manorial  possessions 
are  especially  numerously  represented : 
Earl  Roger,  818  manors ;  William  of 
Waienne,  620;  Earl  Moreton,  520; 
William  of  liraiose,  452 ;  tho  Arch- 
bishop of  Canterbury,  214;  Earl  Oro, 
196;  the  Bishop  of  Chichester,  184; 
Bishop  Osberu,  149|;  the  Abbot  of 
Fecamp,  135;  Battle  Church,  60;  tho 
Kiug,  59;  the  Abbot  of  St.  Peter,  39; 
the  Abbot  of  St.  Edward,  21 ;  Odo  and 
Eldred,  10  ;  the  Abbot  of  Westminster, 
7.  As  to  tlie  supposed  estates  of  earls, 
harones  majoren,  and  ininores  of  this 
period,  of.  above,  p.  288. 

(2)  The  formation  of  tho  English 
knighthood  is  in  its  final  result  de- 
scribed in  the  Tegta  de  Neville  give 
Liber  Feodorum  in  atria  Scaccarii 
tempore  Ilenry  III.  and  Edward  I.  (1 
vol.,  folio,  1807),  (Record  Commission). 
Tho  enumeration  of  all  the  small 
Crown-fiefs,  the  tenures  by  frankal- 
moign, and  the  amount  of  the  geutagia 
and  auxilia  paid  by  each  Crown  vassal 
prove  to  us,  that  upon  the  foundation 
of  possessions  like  these,  no  separate 
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class  could  bo  built  up;  indeed,  tho  ^ 
lesser  Crown  vassals  were  sure  to  lose 
themselves  in  tiie  mass  of  the  aub- 
vassals,  wlio  frequently  poueased  two, 
three,  four,  and  more  kuighta' fees,  and  1 
in  whom  the  old  Saxon  Tbanehood  was 
also  representeil.  How  doubtful  in 
many  points  the  line  of  demiir&ttioa 
was,  is  shown  by  the  county  of  York, 
where,  of  one  hundred  and  five  Crown 
vassals,  only  twenty-nine  are  large 
land-owners ;  thn  rest  were  as  a  rule 
described  as  Thanes  of  the  King, 
whilst  they  are  only  in  possession  of 
desolated  lands,  which  at  the  time  of 
Domesday  Book  could  not  possibly 
perform  a  knights'  service.  The  word 
"■^ miles  "  sometimes  lieoignates  a  simplo 
horseman,  and  sometimes  an  important 
possessor  of  grent  knights'  fees.  Even 
this  use  of  the  term  expresses  that  the 
tenures  of  property  and  the  perform- 
ances in  the  commonwealth  are  each 
considered  separately,  and  that  accord- 
ingly no  separat'-  class-r  lations  are  in 
existence,  arising  trom  the  bleii'ling  of 
personal  rights  and  duties  with  posses- 
sion. The  homaijium,  too,  doi  s  not  ex- 
press such  rights.  It  is  an  established 
fact,  that  an  oath  of  allegiance  can  be 
taken  to  a  private  individual  for  a  fief 
and  the  grant  of  an  estate  in  return  for 
service;  without  them,  certainly  only 
to  tho  King  (Bracton,  ii.  c.  35,  sec.  C). 
It  is,  moreover,  useKss  to  try  to  import 
from  the  Continent  into  England,  a 
technical  distinction  between  homagium 
ligium  and  simplum.  Thi  liyium  means 
the  feudal  oath  ginerally  (Glanvill, 
ix.  c.  1 ;  Bracton,  ii.  c.  35,  37 ;  Fleta, 
iii.  c.  16,  sec.  16;  Bntton,  c.  68). 
The  honour  of  serving  tie  King  be- 
longs in  the  first  place  to  the  greater 
laud-owners,  and  is  therefore  considered 
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The  lesser  Crown  vassals  differ  in  no  way  from  the  greater 
in  respect  of  their  tenure.  They  are  directly  enfeoffed  of  the 
King,  and  are  competent  to  sit  in  judgment  upon  every  Crown 
vassal,  as  pares  of  the  Curia  Regis,  so  soon  as  they  are  sum- 
moned to  it.  Many  of  them  find,  in  influential  offices,  a  posi- 
tion which  is  outwardly  also  equal  to  that  enjoyed  by  the  great 
vassals.  Of  tlie  original  number  of  about  four  hundred 
barones  minores,  the  majority  were  probably  from  the  first 
owners  of  knights'  fees  in  Normandy,  or  younger  brothers  and 
sons  of  such  possessors;  and  the  rest  the  holders  of  small 
court-offices,  as  the  under-chamberlain  Herbert,  the  four 
cooks,  the  carpenter,  the  bow-stringer,  the  forester,  the 
falconer,  the  steward,  the  porter.  Only  in  a  few  cases  do  the 
names,  like  Oswald,  Ealred,  Grimbald,  Eadgar,  Eadmund, 
and  Allured,  indicate  Saxons. 

Of  the  great  number  of  the  snh-tenentes  (7871)  in  Domes- 
day Book  apparently  less  than  half  are  really  subinfeudated 
sub-vassals ;  they  are  for  the  most  part  Saxon  Thanes,  and 
free  followers  doing  service,  among  whom  formal  subin- 
feudation made  only  slow  progress  (above,  p.  12G).  So  far 
as  such  investiture  took  place,  the  possessions  of  the  ecclesi- 
astical mesne  tenures  seem  to  be  on  the  average  somewhat 
greater  than  those  of  the  secular  tenants.  The  sub-vassals, 
who  had  themselves  received  more  than  a  kniglit's  fee,  might 
also  themselves  have  sub-tenciiies  under  them.  The  majority 
of  the  Norman  sub-vassals  were  probably  at  the  Conquest  the 
dependents  of  the  greater  feodaries,  younger  brothers  or  sons, 
servants,  soldiers,  or  other  people  who  had  been  till  then 
landless.  About  half  of  them,  as  far  as  can  be  judged  from 
the  names,  were  Saxon  Thanes  who  kept  their  old  possessions 
— and  who  had  become,  very  much  against  their  will,  subject 
to  Norman  lords. 

In  respect  of  the  amount  of  their  landed  property,  the  two 
classes  appear  from  the  first  equal.  Their  feudal  possessions 
were  comprised  in  the  soil  with  its  customary  rights.     Upon 

oil  thegTMitor  honour  Tor  tho  lessor  land-      Mojosty  "  is  still  regarded  by  the  Eng- 
owocn.    To  be  a  **  liogo  subjcet  of  His      lishmaa  of  tho  present  duy  as  an  honour 
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the  estate,  endowed  with  manorial  rights,  the  landowner 
raises  through  his  bailiflfs  {praepositi,  reeves,  stewards)  the  cus- 
tomary dues ;  and  being  generally  represented  by  them,  holds 
his  court  in  the  forms  of  the  court  baron  and  customary  court, 
and  by  virtue  of  later  grant  a  royal  local  magisterial  court  or 
court-leet.  But  the  possession  of  a  manor  is  independent  of  a 
military  enfeoffment,  and  we  even  meet  with  manors  in  the 
possession  of  socmanni.  In  like  manner  the  position  of  a  law- 
man (liber  et  legalis  homo)  is  independent  of  a  knight's  fee. 

The  uniform  pressure  which  the  royal  power  exercised  upon 
the  greatest  as  upon  the  least  of  the  vassals,  was  sure  in  this 
state  of  things  to  make  all  the  lesser  vassals  appear  more  and 
more  as  one  homogeneous  body.  Since  subinfeudation  waa 
the  only  form  of  independent  disposition  of  fiefs,  in  numerous 
oases  Crown  vassals  became,  in  respect  of  newly  acquired 
property,  under-vassals  ;  even  the  great  feudatories  and  pre- 
lates did  not  disdain  to  hold  a  fief  by  under-tenure  of  other 
lords  and  of  the  Church.  The  methods  of  holding  property 
became  thus  so  complicated,  especially  after  the  Crusades, 
that  all  idea  of  a  lower  rank  as  attaching  to  subinfeudation 
disappeared. 

The  development  of  the  chivalrous  fraternities  had  made 
the  dignity  of  knighthood  a  common  bond  of  union  for  all 
vassals.  Education,  profession,  martial  honour,  and  partici- 
pation in  the  county  assemblies,  are  the  same  for  the  whole 
host  of  the  lesser  vassals.  Every  honorary  precedence  of  the 
lesser  Crown  vassals  over  the  sub-vassals  became  more  and 
more  problematical  when  in  re-grants  of  manors  the  Crown 
changed  the  mesne  vassals  into  immediate  vassals,  and  with 
the  sanction  of  the  King  new  holders  entered  upon  the  small 
Crown  fees. 

And  when  at  last  the  statute  of  Quia  Emptorcs  (18Edw.  I.) 
entirely  prohibited  new  subinfeudations,  in  order  to  put  an 
end  to  the  interminable  complications  in  the  tenure,  when 
every  new  possessor  became  from  thenceforth  the  immediate 
vassal  of  the  lord  paramount,  it  w^ould  have  been  absurd  to 
concede  to  the  lesser  Crown  vassals,  as  such,  the  right  of 
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taking  precedence  of  the  old  sub-vassals,  avIio  had  been  estab- 
lished for  generations  upon  their  old  landed  estates.  From 
the  time  of  Henry  II.,  moreover,  the  decisive  innovation  had 
arisen  of  a  money  payment  being  more  and  more  regu- 
larly substituted  for  personal  military  service  ;  there  was  also 
no  further  difference  in  this  respect  between  the  two  tenures 
than  that  the  lesser  baron  paid  his  scutage  to  the  sheriff, 
and  the  sub-vassal  sometimes  to  his  lord's  ofl&cer,  and  some- 
times to  the  sheriff. 

A  comparison  with  the  state  of  things  on  tlie  Continent 
proves  to  us  that  the  main  point  of  distinction  in  England 
was  the  alicnahility  and  divisibility  of  the  knights'  fees,  the 
inalienability  of  which  was  the  chief  basis  of  the  lesser  con- 
tinental nobility.  In  England  it  was  impossible  to  maintain 
the  inalienability  of  the  fees,  for  the  very  reason  that  the 
feudal  bond  had  become  extended  to  the  whole  of  the  landed 
possessions  in  the  country;  alienability  was  even  promoted 
by  the  fiscal  maxims  of  the  Exchequer,  to  which  every  solvent 
holder  was  equally  agreeable,  as  well  as  by  the  ease  with 
1  which  the  royal  consent  could  be  obtained  for  all  sorts  of 
matters  on  payment  of  fees.  The  period  of  the  Crusades,  for 
instance,  was  productive  of  numerous  and  extensive  aliena- 
tions, mortgages,  and  partitions.  After  the  acquittance  of 
feudal  service  by  scutages,  feoffments  and  sut>in^udations 
appeared  altogether  only  as  an  onerous  method  of  alienation, 
through  which  the  new  holder  took  over  with  the  land,  the 
I  pecuniary  burdens  of  relevia,  the  payment  of  the  periodical 
aiixUia,  and  the  restraints  attached  to  feudal  wardship,  mar- 
riages, etc.  The  alienation  carried  with  it  also  the  creation 
of  new  incidental  ground  rents,  which  urgently  required  that 
the  legislature  should  bring  about  a  simplification  of  the  law 
of  tenure.  Hand  in  hand  with  this  went  the  splitting  up  of 
their  land  into  parcels  by  the  feudal  possessors ;  which  was 
intimately  connected  with  the  frequent  change  of  possession, 
and  with  the  circumstance  tliat  the  judicial  power  failed  to 
firmly  consolidate  itself  with  the  lauded  interest.  Trcscntly 
the  Crown  resolved  on  a  re-grant  in  parcels  in  oases  of  escheats 
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and  forfeitures  ;  then  again  allowed  a  partition  among  several 
co-heirs;  and  finally  alienations  even  of  portions  of  a  fief 
on  payment  of  heavy  fees,  so  that  even  hundredth  parts  of 
a  knight's  fee  are  met  with.  Hence  as  early  as  the  midtUe 
of  this  period  the  number  of  the  possessors  of  the  smaller 
fiefs  visibly  increased.  Many  of  them  are  younger  scions  of 
the  families  of  the  Crown  vassals  and  sub-vassals;  others 
again  freeholders  who  had  been  enfeoffed  for  their  military 
services,  or  through  an  act  of  favour;  others  were  wealthy 
persons,  especially  those  in  the  towns,  who  at  the  time  of 
Richard  I.  acquired  by  enfeoffment  such  lands  as  were  gene- 
rally sold  to  the  highest  bidder. 

The  combination  of  these  circumstances  in  England  in 
the  Middle  Ages,  did  not  permit  of  the  knighthood  becoming 
an  exclusive  hereditary  dignity.  Not  real  estate  as  such,  but 
the  mastership  acquired  in  doing  warrior's  service  gave  a 
claim  to  the  honorary  title  of  dominus,  or  "sir,"  which  remains 
a  personal  dignity  that  the  Crown  vassals  were  bound  to  take 
up.  This  honorary  title  is  also  conferred  in  the  Middle  Ages 
upon  the  higher  clergy  and  graduates  of  the  universities.  The 
word  "knight  "  is  used  to  denote  more  specially  the  mihtary 
rank  with  it,  but  since  no  especial  social  rights  are  connected 
with  it,  and  the  rights  of  possession  and  influence  in  the  shire, 
etc.,  did#ot»depend  upon  it,  the  taking  up  of  the  dignity  of 
knighthood  was  in  comparatively  early  times  felt  rather  as  a 
burden,  in  consequence  of  the  high  fees  chargeable,  and  was 
from  time  to  time  enjoined  by  royal  command.  Already  in 
these  times  the  Exchequer  rolls  contained  innumerable  entries 
of  fees  which  were  paid  for  a  delay  (pro  respectu  militise). 
Those  possessors  of  knights'  fees  who  had  not  acquired  the 
formal  dignity  of  knight  now  call  themselves  esquires  [scutarii). 
In  their  shire,  the  esquire  and  knight  were  sufficiently  known 
by  their  position  in  the  county  court.  On  the  other  hand,  since 
the  Crusades,  the  adoption  of  family  arms  had  become  more 
and  more  an  established  custom,  which  in  the  military  array 
had  been  rendered  necessary  by  the  wearing  of  armour. 

The  m^ain  issue,  the  sum  total  of  services  to  be  rendered 
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to  the  State,  became  finally  the  same  for  all ;  the  knighthood 
at  the  close  of  this  period  forms  an  entirety — a  freed  and 
definite  station,  in  which  no  contrast  between  noble  and 
burgess  landowners  ever  arose,  and  without  prejudice  to  the 
social  claims  to  superior  honour  advanced  by  old  possessors 
and  families. 

III.  Themassof  therestof  the  frccfioltftrsantl  tenants  appeared 
from  the  standpoint  of  the  Norman  knighthood  as  "  taillahles," 
a  kind  of  '*  appurtenance  of  the  soil."  The  royal  assurances 
after  the  Conquest  contained  indeed  in  general  a  guarantee 
for  the  protection  of  all  existing  rights  of  property.  But 
the  mass  of  the  ceorls  {villani)  were  still  further  pressed  down 
by  Norman  arrogance,  as  well  as  by  the  form  of  the  local 
police  regulations  during  this  period,  so  that  they  were  with 
regard  to  the  landowner,  in  a  precarious  position,  and  without 
a  right  of  possession  protected  by  law.  As  against  the  lowest 
stratum  of  the  people  the  monarchy  allowed  the  propertied 
class  full  sway,  just  as  it  had  upon  the  Continent  created 
a  "bondmen"  peasantry.  Moreover,  in  the  Exchequer  there 
was  that  " pcnsee  immuahlc,"  which  knew  full  well  that  the 
enormous  money  payments  which  fiefs  had  to  render  to  the 
Crown,  must  after  all  be  raised  through  the  peasants,  and 
ultimately  fell  upon  them. 

Better  possessory  rights  on  the  other  hand  were  given 
in  Domesday  Book,  under  the  headings  of  Jibcrl  homiiicn, 
ifocmanni,  hurgenses.  Many  among  these  were  old  allodial  pos- 
Bessors,  who  became  more  uniformly  subjected  to  the  burdens 
of  the  feudal  system,  the  more  the  principle  was  carried  out 
that  this  kind  of  possession  also  could  bo  maintained  by 
"redemption,"  that  the  inferior  possessor  must  bear  the 
burdens  of  the  vassals,  and  tlio  Saxon  tliose  of  the  Norman. 
The  extension  of  feudal  principles  to  it,  is  evidently  the  result 
of  an  increasing  practice,  which  originating  from  the  Ex- 
chequer and  the  Curia  Regis,  was  at  last  embodied  in  the 
universal  maxim  that  "  all  landed  property  in  the  country  " 
J8  held  of  the  King,  either  immediately,  or  mediately  through 
A  mesne  lord.      The   legal  details  of  these  relations  with 
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regard  to  private  rights  will  probably  never  be  completely 
explained.  (3) 

But  with  regard  to  public  law  the  following  circumstances 
intervene  and  lead  to  a  gradual  amelioration  of  their  position. 

1.  The  revival  of  the  county  militia  after  Henry  II.'s  assiga 
de  armis.  Even  in  the  feudal  militia  the  military  service 
of  such  persons  had  certainly  been  customary  and  indis- 
pensable as  a  reserve.  Those  thus  equipped  (servientes)  how- 
ever appear  there  only  as  servants  of  their  lords ;  whilst  the 
(issisa  de  armis  summons  them  as  a  national  levy  of  their  own 
duty,  i.e.  of  their  own  right. 

2.  The  constitution  of  the  civil  courts  had  allowed  all  libere 
tencntes  to  continue  to  act  as  lawmen  in  the  hundred  court, 
which  was  now  certainly  in  a  state  of  decay.  "With  the 
beginnings  of  the  jury  system  their  participation  became  ex- 
tended. In  commissions  appointed  to  take  evidence,  whose 
province  became  more  and  more  only  to  establish  facts,  a  par- 
ticipation of  credible  inhabitants  of  the  neighbourhood  was 
requisite.  In  addition  to  the  knights,  other  lihere  tenentes 
were  accordingly  regularly  appointed,  but  they  were  not  to  be 
mere  villani  or  rustici. 

(3)  The  common  law  relations  sub-  held  the  villeins :  ^decretume»t,utquod 
sisting  between  freeholders,  tenants,  a  dominis  exiijentibu*  mentis  interreni- 
und  villeins,  can  only  be  perceived  in  ente  partione  htjitima  poUrant  obtinere, 
some  degree  from  the  law  books,  and  illis  iniu'olabilijun  eoneederetur ;  cxte- 
considerable  gaps  are  left  in  the  history  rum  anient  nomine  stteee»»ioni»  a  tern- 
of  their  development  after  the  later  poribtis»ubactxgentis  nihil  vindicarant, 
Anglo-Saxon  era.  For  the  period  im-  de  cxtero  studere  tenentur  derotis  obse- 
mediately  following  the  Conijuest,  the  quiis  Dominorum  $uorum  gratiam  enter- 
list  given  above  (p.  128),  taken  from  cari"  etc.  (Dial,  de  Scacc,  i.  c.  10). 
Domesday  Book,  serves  as  a  source  of  In  the  law  works  of  CJlanvill  and 
information.  The  liheri  homines  (ad  Bracton  the  increasing  pressure  upon 
nullam  firmam  pertinentes)  who  now  the  rillani  appears  to  have  reached 
and  then  occur,  are  probably  old  allodial  such  a  pitch  that  former  villeins  and 
peasants  against  whom  at  first  no  claim  those  who  had  been  free  possessors 
could  be  niatle,  and  who  were  only  from  their  birth,  arc  comprised  under 
gradually  bent  down  under  the  judicial  the  common  expression  rillenagiuin 
and  financial  practice  of  the  feudal  (Ellis,  i.  81).  From  that  time  they 
system.  Liheri  homines  appear  in  cou-  form  the  "  villeins  regardant"  iu  con- 
siderable numbers  only  in  tlie  coun-  trast  to  the  landless  "villeins in  gross" 
ties  of  Leicester,  Lincoln,  Norfolk,  and  (the  remnant  of  old  serfdom).  Here 
Suffolk ;  liheri  homines  commendati  also  oppression  and  denial  of  justice 
occur  principally  upon  ecclesiastical  was  undoubtedly  the  source  of  peasant- 
estates.  The  "Dialogus"  shows  t)ie  subjection. 
light  in  which  bureaucratical  opinion 
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3.  The  criminal  jurisdiction  and  police  control  of  the  turnits 
Vicecomitis  drew  to  it  the  whole  of  the  adult  population,  to 
give  account  of  the  preservation  of  the  peace  and  to  pass  an 
annual  magisterial  review,  i.e.  "  view  of  franc-pledge."  In 
epite  of  much  that  was  burdensome  in  it,  it  gave  rise  to 
a  useful  habit  of  common  service  for  the  whole  people.  In 
the  local  police  tribunals,  which  had  become  so  numerously 
subdivided,  and  which  regulated  their  proceedings  according 
to  the  pattern  of  the  tiirnus  Vicecomitis,  the  dearth  of  free- 
holders caused  the  villani  to  be  constantly  employed  in  actual 
service  as  lawmen. 

4.  In  a  still  greater  degree,  and  systematically,  did  this 
become  the  custom  in  the  courts  leet  of  the  towns,  in  which  a 
considerable  burden  of  taxation  was  evenly  distributed  and 
thus  produced  the  idea  of  a  civic  equality.  The  various 
ranks  and  descrix)tions  of  property  here  become  inseparably 
blended  together.  The  sum  total  of  all  those  who  bore  scot 
and  lot,  are  now  described  as  "  W)eri  homines  "  or  "freemen," 
as  men  fully  bound  by  duty,  and  fully  entitled  to  their  rights. 
The  towns  become  the  nucleus  of  a  new  class-formation, 
framed  on  the  old  relations  subsisting  between  lihcrl  homines, 
socmaniii,  and  villani. 

In  the  whole  picture  of  these  class  relations  there  are  found 
in  spite  of  all  the  pressure  exercised  by  a  fiscal  and  police 
regime,  important  germs  for  future  times.  However  modest 
the  measure  of  political  privileges  which  these  shire  and 
city  unions  were  primarily  to  gain,  the  most  important  founda- 
tion of  a  parliamentary  constitution  had  been  already  laid ; 
which  was,  the  habitual  and  personal  meeting  together  for 
public  business,  the  local  and  periodical  co-operation  of  the 
State-bureaucracy  with  the  individual  communities. 
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THIRD    PERIOD. 

THE  PEBIOD   OF  THE  GROWTH  OF 
THE  ESTATES   OF  THE  REALM. 

CHAPTER  XXI. 

^fic  (JTcntmn  of   organijing  ^tntutfs  —  ^Tbc  5itnion  of  ti)e 
Central  (Gobcrnmcnt  luitl)  tf)f  Constitution  of  tlje  Counties.* 

Edward  I..  1272-1307  Henry  V.,  1413-1422 

Edwauu  II.,  1307-1327  Henry  VI.,  1422-1461 

Edward  III.,  1327-1377  Edward  IV.,  1461-1483 

Richard  II.,  1377-1399  Edward  V.,  1483 

Henry  IV..  1399-1413  Kichakd  III..  1483-1485 

Almost  three  generations   bad  passed   away  since  the  last 
year  of  Henry  II.'s  reign,  and  the  land  had  not  yet  found 

*  Among  the  sources  and  works  of  "  Procee<lings  and  Ordinances  of  the 

reference  for  this  period  we  must  place  Privy     Council     of     En<.^land     from 

before  all  others  the  State  records,  and  10   Kichard    II.  to   33   Henry  VIII." 

imrticularly  the   Statute   KoUs  which  (7  vols.  8vo,  1834-1837) ;  see  also  the 

exist  as  the  official  publication  of  the  Monograph  of  Sir  F.  I'ulgrave,  '*  An 

Parliamentary  legislation  of  permanent  Essay    ujwn    the    Authority    of    the 

validity  from  6  Edward  I.  to  8  Ed-  King's   Council"   (I   vol.  8vo,   1834). 

ward  IV.,  and  which  are  the  basis  of  As  to  the  Exchequer,  Madox  gives  in- 

the  official  collection  of  Statutes  of  the  formation   for  this  jjeriod.    As  to  the 

Ivealni  (1810,  etc.).    As  the  next  source  judicial  system,  see  Foss, ''  The  Judges 

are  to  be  considered  the  Parliamentary  of  England  "  (1848-64,  vols,  iii.,  iv.). 

Rolls,   that  is,   registrations  made  by  The  general  collection  of   the  State 

the  officials  of   the   Chancery   of   the  records,    Rymer,    "Fcedera,    Conven- 

more  important  proceedings  in  Parlia-  tiones,"  etc.  extends  to  1391. 

ment,  now    printed   as   "iZo/uZi   Par-  Of  the  law  books,  Britton  and  Fleta 

iiamentorum  ut  tt  I'etitiones  et  Placita  belong  to  the  commencement  of  this 

in  I'arliamento  "  (vol.  i.-vi.  1832,  fol.).  period,  as  does  also  Home's  "Myrrour 

The  proceedings  of  the   Continual  aux    Justices,"    (cf.   Biener,     "Engl. 

Council  are  printed  in  Sir  H.  Nicolas,  Geschw.    Ger.,"    ii.   387,    teq.^.    The 


346  Constitutional  History  of  England. 

rest.  John's  reign  bad  left  behind  it  the  indehble  impression 
that  even  the  Great  Charter  did  not  as  yet  afford  sufficient 
protection  to  person  and  property  against  a  despotic  form 
of  government.  Furthermore,  it  bad  become  evident  that 
nobles  and  prelates  alone  were  not  equal  to  the  new  task  ; 
Magna  Charta  had  at  first  only  engendered  party  struggles. 
Accordingly,  during  the  vicissitudes  of  Henry  III.'s  reign  both 
parties  involuntarily  resorted  to  the  same  measure,  to  give 
stability  and  equilibrium  to  the  nascent  constitution,  by 
admitting  the  middle  classes  in  groups  distributed  according 
to  communities. 

By  the  side  of  the  great  feudatories,  whose  participation 
in  the  government  of  the  realm  had  since  the  days  of  Henry 
HI.  been  immutably  established,  a  middle  class  had  sprung 
into  prominence  in  the  knighthood,  owing  to  the  improved 
position  of  the  sub-vassals  and  the  wealthy  freeholders.  Their 
position  in  the  county  court,  their  homes,  and  their  family 
connections  had  given  the  knighthood  a  solid  influence  in 
the  towns  also,  in  which  likewise  a  new  middle  class,  but 
one  still  inferior  to  the  knighthood,  had  sprung  up  from 
other  sources.  The  monarchy  had  to  make  up  its  mind  to 
give  these  middle  classes  a  share  in  the  government  of  the 
realm,  if  it  did  not  mean,  in  its  struggles  with  the  magnates, 
to  part  with  its  influence  to  the  committees  of  the  barons,  as 
had  been  the  case  under  the  inglorious  reign  of  Henry  III. 
The  experience  of  the  Provisions  of  Oxford  and  of  the  Barons 
"War  were  of  paramount  influence  upon  these  times.  With 
Magna  Charta  and  the  manifold  limitations  it  imposed  upon 
the  administration  of  the  realm,  with  the  great  concessions 
made  to  the  Church,  and  the  growing  power  of  the  knight- 
hood and  the  boroughs,  a  government  such  as  the  kings  of 

f)fHt  authority  upon  tlic  j)ructic<'  of  tlic  Htilulional  Ilintory  of  Eiifjlaiid,  Halliun, 

<-ourtM  nro    tlio   Ho-oalK-iI   Your  IJookn,  "ISIiddlo    Ajjcs,"    q\\\i.     viii.    and    tlio 

timt  JM,  tli<- nolli'ctioii  of  cuhcb  forniiii^  Hii)i])l*'innitH  to  it;  LappiMilx'rg-I'auli, 

pr<!Cf><li;iit  dftrrniinod    in    tho   Pt-ntral  "  (M'Bcliichtr   I-liif^lands,"  vols,   iv.,  v.; 


•vmrln,   from    Kdward    II.      Of    h-pil  Imt  aliovc  all,  Stuhbs,  "  Oonstitiitioiuil 

hiittorv,  Hcwi'H,  "HiHt.of  tho  KiikHhIi  llintory"  (1K7I,  ( 

Law,     voU.  ii.  und  iii.,  duuls  with  the  >vhoHt!  diiuf  niur 

period.    Of  tho  truutii»oH  tiitoii  tho  Con-  Ilea  in  this  period 
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England  had  formerly  carried   on  by  an  Exchequer  and  a 
number  of  confidential  counsellors,  was  no  longer  possible. 

The   firm   establishment   of  these   conditions   became  the 
task  of  the  times  throughout  a  series  of  statutes,  beginning 
with  Edward  I.  the  greatest  monarch  England  had  seen  since 
iElfred  the  Great,  and  the  one  whose  rule  constitutes  the  most 
glorious  epoch  of  the  Plantageuets.     The  bitter  experiences  ' 
of  his   father  had  taught   him  that   a  participation   of  the 
estates  in  the  Government  could  not  be  refused.     Firm  and 
shrewd   of  character,  he  resolved  to  give  new  strength  and 
stability  to  the  throne  by  means  of  those  very  institutions 
which   had   proved  ruinous  to  his  predecessor.      With  the\ 
statute  of  Marlebridge  a  legislation  was  begun  which   now  \ 
made  such  progress,  that  at  no   other  time  throughout  the 
Middle  Ages  was  so  much  law  positively  established  as  in  the 
century  of  the  three  Edwards.     For  this  legislation  no  object  j 
appeared  too  great,  and  none  too  small.     Lord  Chief  Justice 
Hale  states  emphatically  that  in  the  first  thirteen  years  of 
Edward's  reign,  English  law  made  more  progress  than  in  all 
the  centuries  from  that  time  until  his  own  day.** 

The  greatness  and   the  peculiarity  of  this  legislation  lies 

**  Of  tlie  fertility  of  tlic  legislation  de  finibus  lovatis,  de  libertatibus,  per- 

<luring  this  period,  the   following  ali-  qnirendis,  Stat,  de  Falsa  Moneta ;  28 

l»roviated  list  of  the  reign  of  lidward  Edw.  I.,  Stat,  dealing  with  wardshijv 

I.  mav  give  ns  a  survey :  3  Edw.  I.,  and  reliefs,  Stat,  dealing  with  accused 

Stat.  Westminster  1 ;  4  Edw.  I.,  Stat.  iJcrsons,  Stat.  Articuli  super  Chartas ; 

do  extenta   Manerii ;    Stat,   de   oflScio  29  Edw.  I ,  Stat,  amoveas  manuiu ;  33 

Ooronatoris ;  6  Edw.  I.,  Stat,  of  Glon-  Edw.    I.,  Stat,  de  Protectiouibus,  Or- 

coster;  7  Edw.  I.,  Stat,  dealing  with  dinatio    forestae.    Stat,    dealing    with 

alienations  in  Mortmain  ;  10  Edw.   I.,  meaaurement  of  land,  ord.  of  Inquests  ; 

Stat,   of  Rutland;    11   Edw.  I.,   Stat.  o4    Edw.    I.,    Stat,   de   Conjunctione 

de   Mcrcatoribus ;    13   Edw.   I.,   Stat.  Feotiatis,  Stat,  on  Amortization,  ordo 

Westminster  2,  Stat,  of  Wiuton,  Stat.  ForcstsB ;  35  Edw.  I.,  Stat  de  Aspor- 

("ivitatis  Londini,  Stat.  Circumspectse  tut  is   Eeligiosorum,   and    so  on  to   a 

Agatis,    Confirmatio    Chartarum;     14  still  grt^ater  extent  under    Edw.    III. 

Edw.   I.,   Stat.   Jixoniai;  18  Edw.   I.,  This  stupendous  stream  of  legislation 

Stat.  Quia  Emptores  (Westminster  3),  may    be   explained    also    by  the   cir- 

Stat.  deJudaismo,  Stat.  Quo  Warranto,  cumstance    tliat  the  half  century  of 

Stat,  Mcxlus  levandi  fines;  20  Edw.  I.,  the    incapable    government  of  Henry 

Stat,  of  Waste,   Stat,   do    Defensione  III.  had  piled  uj)  in  all  directions  the 

Juris,  Stat,   de   Moneta;  21  Edw.   I.,  demands  made   uj)on  the    legislature. 

Stat,    de    iis    qui    ponendi    sunt    in  The  merits  of  Edward  I.  are  also  fully 

Assisis,    Stat,    de    Malefactoribus    in  acknowledged  bv  Blackstone,  iv.  425- 

Parcis;   25  Edw.   I..    Stat.   Confirma-  427. 
tionis    Chartarum ;   27  Edw.  I.,  Stat. 
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in  the  constant  realization  of  a  single  fundamental  idea  ;  the 
combination  of  all  the  functions  of  the  secular  executive  power 
with  the  existing  greater  unions  of  communities — a  combina- 
tion by  which  the  people  became  penetrated  with  the  con- 
sciousness of  its  political  duties,  inspired  with  an  idea  of 
^  political  unity,  and  competent  to  take  the  preservation  of 
!  peace  and  order  in  their  own  hands.  In  this  profound  system 
of  legislation,  as  also  in  Magna  Charta,  could  be  perceived  the 
hand  of  that  well  schooled  bureaucracy  which  from  the  close 
of  Henry  the  Third's  reign  resumed  its  normal  activity,  and 
continued  the  internal  consolidation  of  the  constitution,  under 
the  guidance  of  a  high-minded  monarch,  and  which  (in  spite 
I  of  a  cessation  under  Edward  II.)  finally  accomplished  under 
lEdward  III.  the  building,  in  the  course  of  a  single  century, 
of  the  new  edifice  from  the  heterogeneous  materials  at  hand. 

The  necessary  cohesion  of  the  counties,  hundreds,  and 
boroughs,  was  akeady  existing,  thanks  to  the  retention  of 
the  Anglo-Saxon  judicial  system,  to  the  now  perfect  recon- 
ciliation of  national  contrasts,  and  to  the  opportune  transfor- 
mation of  the  judicium  parium  into  the  jury  system.  The 
country  was  indebted  to  the  harsh  rule  of  the  Norman  period 
for  one  great  result,  viz.  the  habit  of  the  wealthy  classes 
of  being  eager  and  ready  to  perform  the  behests  of  the 
State  in  military,  judicial,  and  police  functions. 

The  essential  unity  and  power  of  the  executive  also  existed, 
thanks  to  the  strong  development  of  the  royal  sovereign 
rights,  to  the  strict  management  of  the  Exchequer,  to  the 
judicial  bench  of  the  Curia  llcfiiH.,  and  to  the  elements  of  a 
council  of  State,  which  had  been  rising  into  prominence  from 
the  time  of  Henry  III. 

The  fault  lay  only  in  the  insufficient  combination  of  the  two 
elements,  for  which  neither  the  officialist  system  of  Shirgerefas 
and  local  bailiffs,  nor  the  itinerant  commissions  sufficed; 
because  such  institutions  in  the  hands  of  a  despotic  govern- 
ment became  the  passive  tools  of  oppression,  and  under  a  rule 
of  grandees  were  converted  into  mere  unstable  and  violent 
party  instruments. 
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This  gap  had  been  filled  u]}  in  the  former  period  by  com- 
mittees of  parishes,  so  far  as  temporary  needs  required ;  that 
is,  when  the  royal  officer,  who  stood  aloof  from  the  people, 
could  not  determine  questions  of  fact  and  local  questions, 
except  on  the  testimony  of  the  neighbours  on  oath,  i.e.  by 
means  of  the  provost  and  four  men  of  the  villages,  and  by  the 
representative  body  of  twelve  men  or  more  from  the  greater 
unions.     In  this  way  the  framing  of  Domesday  Book  had 
been  brought  about ;  in  this  way  from  time  to  time  an  estab- 
lishment of  inquests  of  office  {ad  quod  damnum,  etc);  the 
police  functions  of  the  court  leet ;  the  new  method  of  deter- 
mining the  question  at  issue  in  civil  actions,  and  the  question 
of  guilt  in  criminal  cases ;  the  ratings  for  military  service,  and 
the  first  ratings  for  the  hide-impost  and  income-tax.     What 
was  now  to  be  achieved  was  the  permanent  and  uniform 
blending  together  of  these  elements  so  as  to  form  an  organic 
union  of  the   central   government   with   the  government   of 
provinces,  districts,  and  towns — such  an  organic  union  as  in 
our  own  time  forms  the  problem  which  the  German  Empire 
has  to  solve.     The  essentials  were — 

1.  That  the  rules  of  administrative  law  should  be  as  clearly 
defined  as  possible,  seeing  that  the  fundamental  articles  of 
Magna  Charta  did  not  as  yet  suffice  for  securing  a  fixed  ad- 
ministrative rule,  and  for  the  protection  of  the  subjects. 

2.  The  formation  of  the  system  of  juries  into  permanent, 
uniform,  and  organized  institutions  of  justice,  and  of  military, 
civil,  and  financial  administration. 

3.  The  development  of  the  higher  and  lower  district  offices 
(justices  of  the  peace,  coroners,  constables,  etc.),  for  all  such 
dispositions  and  measures  of  the  executive  as  could  not  be  per- 
formed by  the  juries,  but  only  adequately  by  indiN-idual  officers. 

In  this  manner  the  organic  union  of  the  English  Govern- 
ment with  the  counties,  hundreds,  and  boroughs  was  brought 
about ;  so  that  the  exercise  of  the  undiminished  prerogative 
rights  passed  by  virtue  of  legal  authority  to  the  officers  and 
committees  of  the  provincial  unions.  Thus  arises  the  world- 
renowned  system  of  English  self-government,  the  indepen- 
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dent  elements  of  which   had  existed  already  in  the  former 
period.*** 

I.  A  blending  of  the  military  system  7vit]i  the  constitution  of 
the  shires,  to  form  an  organized  militia  (originating  in  the 
reign  of  Henry  III.)  during  this  period  became  necessary, 
Loth  for  the  national  defence,  and  on  account  of  the  military 
power  of  the  barons  within  the  realm.  The  personal  liability 
of  the  owners  of  knights'  fees  to  serve,  still  formed  the  basis 
of  the  ordinary  military  system ;  but  the  feudal  roll  had 
already  shrunk  considerably.  The  growing  opposition  of  the 
clergy  had  greatly  restricted  the  feudal  services  of  the  clerical 
crown  vassals.  The  administrative  maxims  of  the  Exchequer 
had,  in  the  case  of  re-grants  of  land,  rather  aimed  at  acquiring 
great  revenues  than  at  the  permanent  interests  of  national 
safety ;  many  groups  of  estates  were  granted  under  the  names 
of  "  baronies,"  for  the  purpose  of  raising  the  great  relevium 
of  a  hundred  marks,  whilst  the  number  of  the  shields  was 
reduced.  The  dividing  up  of  knights'  fees  into  parcels  ren- 
dered impracticable  the  furnishing  of  troops  for  real  purposes 
of  war ;  frequent  alienations  brought  the  system  of  holdings 
entirely  into  disorder.  In  all  directions  the  insular  position 
of  the  country  showed  its  influence.  The  military  conditions 
existing  on  the  Continent,  the  hundreds  of  baronies  and  for- 
tified towns  all  competent  to  wage  private  warfare,  the  count- 
less castles,  the  short  campaigns  and  petty  sieges  were  not 
to  be  found  in  England.  The  few  castles  and  fortressed  towns 
were  as  a  rule  in  the  hand  or  under  the  control  of  the  King. 

•••   Tho    complipated    details    arc  in  the  townsliip,  in  the  Inindrcd,  and 

given  more  oxliaustively  in  my  "Goh-  in  tho  shire.     Tiie  Norman  syHtem  was 

chichto    dc8   Self-povornmcnt,"   18(i:5,  Hirong  in  its  higher  ranges,  in  tlio  oloso 

np.    144-204.      Tho   modern   Knglisli  rchition  to  lh(^  Crown  of  tlio  icniii\(s 

liiHtorians  apiwar  inclined   to  acct-pt  in  chief  whom  tho  King liad enriched" 

this  conception  of  tho  dovolonment  of  (StnhbH,  i.  278).    "  TIk;  pecnliur  lino 

their coHBtitntion.   ThnH  SttiboH,  "  Tho  of  Edward's  reforms,  tho  over  i)orc(>p- 

principlo  of  amalgamating  tho  two  laws  lible  intention  of  placing  cacli  mcMubor 

nmi    nationaliticH    by   unper-impoHing  of  tho  body  ])olitic  in  direct  and  im- 

the  iH.'ttcr  conKoiidated  Norniun  super-  modiato  relation  with  the  roynl  power, 

utructuro  on   tho  hotter  conBolidatod  in  justice,    in   war,   antl    in    taxation, 

Knglish  HubRtructuro,  runs  througii  the  Hoems  to  n^acli   its   fuliilment  in  tlio 

whole  i>olicy.   'J'ho  Knglish  systtMn  wuh  creation   of  tlio  rarliamont  of  I'iyf)" 

Htrotig  in  tho  cohi'sion  of  its  lower  or-  (Stubbs,  ii.2'J2). 
ganiara,  the  OHttociation  uf  individualit 
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Hence  had  resulted  a  state  of  afifairs,  in  which  the  summons 
of  the  feudal  militia  only  appears   as  a  mustering.     The  | 
owners  of  the  knights'  estates  pursue,  each  according  to  his  | 
inclination,  either  agriculture,  or  military  service  for  pay,  or  i 
again  the  highly  esteemed  State  service.     A  standing  feudal  i 
militia  only  appeared  essential  for  the  border  lands,  which 
accordingly  retained  a  different  military  organization.    Hence  i| 
as  early  as  the  time  of  Henry  II.,  the  system  of  the  purchase 
of  immunity  by  scutages  had  begun.     This  purchase  of  dis- ' 
charge  becomes   gradually  the   rule ;   after  Edward   II.  the 
Bcutage  becomes   absorbed   in  the  general   ground-tax.     A 
complement  was  now  found  in  the  county  militia,   in   the 
form  in  which  the  Assize  of  Arms  (1181),  had  remodelled  it, 
but  which  had  not  as  yet  attained  to  its  full  effectiveness.     It  ' 
now  receives  an  elaborate  code  of  organization.     With  the 
consent  of  Parliament  the  statute  of  "Winchester,  13  Edward  I. 
c.  G,  declares  the  liherl  homines  who  were  capable  of  bearing 
arms  liable  to  serve  in  the  militia  and  bear  arms  from  their 
fifteenth  to  their  sixtieth  year.     In  like  manner  as  in  the  con- 
stitution of  the  Roman  centuries,  five  degrees  were  formed  of 
incomes   of  15,  10,  5,  2-5,  and  under  2  pounds  of  silver. 
Every  possessor  of  lands  of  an  annual  value  of  i-lS  or  40 
marks  in  money  was  to  provide  himself  with  a  breast-plate, 
an  iron  helmet,  a  sword,  dagger,  and  horse ;  of  £10  to  £15 
the  same,  except  the  horse ;  those  possessing  £5  to  £10  in 
land,  a  quilted  doublet,  an  iron  helmet,  a  sword  and  dagger ; 
those  with  40s.  to  lOOs.,  a  sword,  bow  and  arrows,  and  dagger ; 
those  worth  less  than  40s.  in  land,  a  sabre,  pike,  and  small 
weapons ;  those  of  less  than  20  marks  in  personal  property, 
similar  weapons.     By  this  rating  according  to  money  value, 
the  possessors   of  knights'    fees,   citizens,    free    tenants  in 
villeinage,  and  householders,  are  ranked  together  in  degrees  ; 
the  wealthy  freemen  of  the  boroughs  also,  without  regard  to 
landed  estates.    At  the  same  time  the  more  special  provisions 
of  the  Assize  of  Arms  (Henry  II.)  continue  in  force  ;  the  King, 
by  virtue  of  these  provisions,  causes  those  bound  to  serve  to 
be  registered  and  taxed  by  his  commissioners,  and  the  dis- 
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obedient  to  be  punished.  In  every  hundred  a  chief  constable 
is  appointed ;  in  the  old  tithings  and  rillatie,  the  village  bailiff 
is  generally  made  a  petty  constable,  and  receives  in  addition 
to  his  old  magisterial  functions,  a  new  military  office.  An 
inspection  of  the  troops  ("  view  of  armour  ")  is  to  take  place 
■  twice  a  year.  In  the  interests  of  the  general  peace  the  militia 
'  stood  at  aU  times  under  the  orders  of  the  sheriff.  When 
war  threatened,  however,  the  King  sent  a  commission  of  men 
experienced  in  war  to  bring  the  militia  of  the  district  "  into 
military  discipline."  The  double  relation  that  now  existed,! 
that  of  a  claim  of  the  Crown  to  feudal  services  arising  from 
the  feudal  bond,  and  to  the  service  of  the  national  levy,  by 
virtue  of  the  militia  code,  was  for  a  long  time  turned  to  ac- 
count somewhat  arbitrarily,  in  spite  of  the  manifest  unfair- 
ness of  making  claims  upon  the  communities  for  equipping 
and  maintaining  the  soldiers,  in  addition  to  the  heavy  taxa- 
tion of  the  boroughs  and  freeholders.  Under  Henry  II.  and 
Kichard  I.  the  militia  burden  was  frequently  reduced  to  this 
extent,  that  every  two  men  bound  to  military  service  had  to 
equip  and  maintain  a  third,  or  every  three  a  fourth,  or  every 
eight  a  ninth  man.  But  the  regime  of  the  nobles  at  the 
beginning  of  Henry  the  Third's  reign  repeatedly  demanded 
with  less  consideration  a  forty  days'  service  at  the  expense 
of  the  townships,  or  of  the  county,  or  else  the  supply  of 
munitions  of  war  and  provisions.  Under  Edward  I.  and 
Edward  II.  these  equipments  at  private  cost  were  frequentlj' 
required.  (1) 

(1)  An  official  report  by  Sir  Robert  of  the  county  (Dors.  Clans.  15  Hen.  III. 

Cotton   contttinH  n  di'-scription   of  the  m.    8).      lu   27   Henry   III.  tlio   liko 

inethoilH  of   ruiMinj^    Koldiers   in    tluH  HorviciH  wire  denmntled  for  the  ojim- 

tranHJtional  period  (ef.  nmnuHcript  in  jmi^n    in    (JuBoony    (Hot.    Vase.    27 

the  Cotton  Library,  Julius  f.  (>).  Under  ilen.  III.).    In  1  Kdward  1.,  there  wuh 

Henry  HI  one  nam  was  to  bo  furnished  a  lew  of  heavy-armed   troops  provi- 

for  every  two  acres  of  land,  to  do  scrvieo  sioned  by  tiic  county.     In  4  Kdward  I. 

for  forty  days,  and  at  the  public  ex-  ono    man   and    munitions    for    seven 

IMiniw  of  the  township  (Uors.  Clans.  14  weeks  were  rtipiired  from  each  town- 

Ii<n.  III).     In  tho  ioliowinij;  ycfar  tlio  shi)).     Under    lulwanl   11.  tiiere  wero 

luenoftlio  kniKhls' fees  down  to  twenty  repeated  moliilizations  Kiim]>tilntn  pro- 

•billitiKi*  yearly  value  wcro  ordered  to  vriiii.     In    10  Kdward   HI.   a  lovv   of 

pmviilu  thiiiiitelves  with  munitions  and  Knights   takes    pl.ice,   and    a  dennito 

provi«iona  for  forty  duyt  ut  the  expense  uuuiber  of  horacmen  were  ordered  from 
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Against  this  system,  but  above  all,  against  the  employment  ' 
of  the  national  militia  upon  foreign  service,  a  perfectly 
intelligible  opposition  at  last  arose.  According  to  1  Edward 
III.,  stat.  2,  c.  5  and  7,  no  one  shall  be  compelled  to  go 
beyond  his  shire,  except  when  necessity  and  a  sudden  irrup- 
tion of  foreign  foes  into  the  realm  requires  it.  According  to 
25  Edward  III.,  stat.  5,  c.  8,  no  one  shall  be  compelled  to  go 
beyond  the  realm  under  any  circumstances  whatever, — nor 
beyond  his  county,  except  in  cases  of  urgent  necessity, — with- 
out the  consent  of  the  Parliament.  The  regular  service  was 
thus  restricted  to  the  county,  and  to  the  purposes  of  national 
defence.  All  that  went  beyond  this  was  dependent  upon  thef 
sanction  of  Parliament.  Both  statutes  were  further  confirmed 
by  4  Henry  IV.,  c.  13 ;  and  especially  the  Commission  of 
Array  is  so  framed  as  to  prevent  the  introduction  into  it  of 
new  penal  clauses.  After  the  statute  of  Edward  III.,  the 
militiamen  were,  as  a  rule,  maintained  at  the  expense  of  the 
Crown,  with  the  exception  of  the  mere  wars  of  defence  waged 
against  Scotland  and  Wales.  After  this  there  became  mani- 
fested in  the  military  department,  as  also  in  all  the  other 
departments  of  State,  the  gradual  transition  from  specific 
performance  into  money  payment,  by  the  formation  of  a  body 
of  paid  troops  from  select  numbers  of  feudal  and  county 
militia,  {n) 

tlie  counties  with  the  option  of  a  formation  of  the  feu<)al  militia,  and  of 
satisfaptiou  in  lieu  thereof,  acoonliug  the  king's  embarrasbuients  in  con- 
to  a  tixeil  scale.  In  11  Edward  III.  a  sequence;  e.g.  in  5  Edwanl  I.  "Pari, 
levy  is  made  of  feudal  vassals  and  men  Writs,"  213.  At  the  comnieuceiuent  of 
of  the  boroughs  and  townships  from  tlie  reign  of  Edward  II.  a  so-called 
their  sixteenth  to  sixtieth  year,  the  itatutum  de  viilitilru*  was  published  in 
incompetent  and  aged  to  contribute  the  old  fashion  as  an  ordinance  of  the 
to  the  expenses ;  the  objections  raised  commander-in-chief,  which  was  issued 
by  Parliament  were  rejected.  In  IG  on  the  occasion  of  a  parliament,  and 
Edward  III.  every  man  possessing  was  enrolled  by  corumand  of  the  King 
lands  to  the  value  of  £5  is  to  furnish  (Reeves,  ii.  288).  The  contents  of  the 
an  archer  for  the  King.  In  20  statute  had,  however,  chiefly  to  do  with 
Edward  III.  a  levy  is  held  of  the  towns  the  obligation  to  take  up  *a  knight- 
and  townships.  .In  24  and  25  Edward  bi>od,  and  financial  interests,  and  not 
III.  Loudon  furnishes  three  hundred  tlie  military  discipline  of  the  feudal 
archers.  militia.  The  chief  progress  made  at 
(a)  At  the  commencement  of  Edward  this  period  lay  in  the  development  of 
the  First's  reign  the  most  unequivocal  the  county  militia.  The  constables  of 
traces    are    found   of    the    inefficient  this  militia  occur  apparently  as  early 
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The  constitution  of  an  army  for  foreign  service  at  this  period 
was  as  follows.  The  mass  of  the  horsemen  was  still  made  up 
of  the  feudal  nobility  and  their  followers,  under  the  titles 
of  barons,  knights,  esquires,  and  men-at-arms,  among  which 
last  class  were  included  all  heavy-armed  troops  without  dis- 
tinction of  rank.  It  was  still  the  office  of  the  marshal  to 
arrange  the  heavy  cavalry  into  equal  squadrons  {con- 
stahulariae) .  The  infantry,  on  the  other  hand,  which  was  as 
a  rule  five  to  eight  times  as  strong  in  numbers,  formed  com- 
panies of  a  hundred  men  each  under  constables  or  **  cen- 
tenars,''  and  was  divided  into  pikemen  and  billmen,  and 
heavy  and  light  archers.  In  the  Welsh  campaigns  it  appears 
that  troops  in  uniform  were  already  met  with,  and  companies 
of  labourers,  miners,  and  gunners  occur  as  new  elements. 
After  the  parliamentary  enactment  of  25  Edward  III.,  it  was 
found  more  convenient  to  raise  such  troops  partly  by  com- 
missions for  the  enlistment  of  volunteers  in  the  counties,  and 
partly  by  contracts  undertaking  to  supply  them.  The  King 
contracted  with  an  influential  lord  as  condottiere  for  the 
supply  of  greater  or  smaller  bands,  at  a  daily  rate  for  man, 
horse,  equipment,  and  arms.  The  external  decay  of  the 
feudal  militia  side  by  side  with  this  new  system  does  not 
imply  that  together  with  the  feudal  array  the  martial  spirit 
and  training  of  the  great  landowners  had  ceased.  But  a 
division  of  labour  was  introduced,  according  to  which  the 
duty  of  serving  in  the  heavy  cavalry  was  undertaken  by  pre- 
ference by  those  who  felt  fitted  for  it,  especially  by  younger 
sons,  in  return  for  pay.  Altogether  this  division  leads  to  the 
enhancement  of  the  power  of  the  great  barons.  Those  of  the 
lesser  vassals  and  of  the  younger  sons  whose  inclinations 
turned  towards  military  service,  marshalled  themselves  again 
in  the  form  of  a  retinue  round  the  petty  courts  of  the  earls 
and  great  barons.  And  here  again  were  formed  standing 
companies  of  sub-vassals  and  landless  men  of  a  chivalrous 
turn,    skilled  in  the  art  of  warfare,  dressed  in  the  colours 

M    Henry    III. :    tho    dofli||?nation    of      of  tho    mnp:iBtnrial    titliinpfs    is  only 
"potty  ooutablua,"  for    tbio  provoata      ousloinury  Irom  tlio  tiinuof  iOchviml  HI. 
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and  bearing  the  badges  (liveries)  of  a  landowner,  and  in 
which  the  comitate  of  Tacitus  revives  in  a  new  shape.  The 
history  of  the  French  war  shows  us  that  the  better  tactics, 
mobility,  discipline,  and  arming  of  these  masses  gained  the 
day  over  the  cumbrous  feudal  armies  of  France.  The  fact  of 
the  simultaneous  existence  of  the  feudal  and  the  county 
militia  enabled  the  strong  features  of  the  old  and  new  system 
to  be  combined,  and  rendered  it  possible  to  select  for  the 
cavalry  and  infantry  the  most  warlike  and  the  most  skilled 
elements.  The  retinues  of  the  great  barons  served  like  stand- 
ing cadres,  not  merely  to  keep  the  heavy  cavalry  in  constant 
training,  but  also  to  perfect  them  in  tactical  manoeuvring,  so 
that  in  this  direction  also  the  English  cavalry,  in  spite  of 
its  moderate  numbers,  was  a  match  for  the  unwieldy  masses 
of  the  French.  (1") 


(1'')  Compared  with  the  decaying 
feudal  system  of  the  Continent,  where 
the  landlord,  as  such,  still  led  his 
tenants  (with  all  the  defects  which 
arose  from  the  heterogeneous  character 
of  the  companies,  tlie  difficulty  of 
tactical  disposition,  and  want  of  disci- 
pline), this  system,  blending  the  feudal 
militia  and  tlio  national  array,  was  de- 
cidedly to  be  preferred.  On  the  Con- 
tinent the  deficiencies  were  counter- 
balanced by  the  fact  that  the  enemy 
suffered  also  from  the  same  faults. 
The  still  slow  progress  made  by  missile 
weapons  pro<luced  in  the  arming  of  the 
troops  a  tendency  towards  strengthen- 
ing the  IxKly-armour,  which,  in  spite  of 
all  the  experiences  of  the  Crusiides, 
remained  always  the  same,  and  became 
at  length  a  caricature.  King  James 
might  well  say  in  praise  of  armour  that 
it  not  merely  protected  tlie  wearer,  but 
prevented  him  also  from  inflicting  any 
injury  on  others.  Yet  an  attack  of 
horst-men  against  infantry  was  regarded 
as  irresistible  until  the  invention  of  the 
new  tactical  infantry  arrangement. 
On  the  Continent  this  arrangement  was 
first  seen  in  the  new  system  of  the 
phalanx,  in  the  glorious  struggles  of 
the  Swiss  against  Austria  and  Bur- 
gundy. In  England  it  was  manifested 
in  the  formation  of  a  light  infantry, 
which,  exercised  to  act  in  few  lines, 


checked  the  onslaught  of  the  oavalry 
for  tlie  moment  by  ptdisades,  and 
through  the  more  perfect  construction 
of  their  bows,  by  discharges  thick  as 
hail  pierced  the  heavy  armour  with 
murderous  effect,  and  then  stormed 
with  furious  speed  into  the  breaches 
they  had  made.  When  the  two  systems 
encountered  each  other  in  the  great 
French  wars,  the  English  method 
showed  its  decided  superiority.  The 
contracts  made  with  lords  and  knights 
as  to  furnishing  soldiers  are  to  be 
found  in  greiit  numbers  in  the  archives 
from  Edward  III.  down  to  the  close  of 
this  period  (Grose,  "  Military  Anti- 
quities," vol.  i.  71  seq.).  As  instances 
of  the  composition  of  such  armies,  I 
confine  myself  to  the  following  :  At  the 
embarkation  of  )34t;,  there  were  2500 
knights  and  3(»,000  followers  and 
infantry  soldiers  (ViDani,  p.  943).  At 
the  siege  of  Calais,  thirteen  earls, 
forty-four  barons  and  bannerets,  1046 
knights,  4022  esquires,  constables,  and 
eentenarii,  5104  nntenarii  and  mounted 
archers,  19,954  foot-soldiers  and  Welsh- 
men ("Archffiol.  Brit.,"  vi.  p.  213; 
Pauli,  V.  p.  657).  At  the  levy  under 
Henry  V.,  a  duke  was  to  appear  with 
fifty  horses,  an  earl  with  twenty-five,  a 
baron  with  sixteen,  a  knight  with  six, 
an  esquire  with  four,  a  bowman  with 
one  horse  (Kymer,  p.  227  »eq.).    In  the 
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At  the  close  of  this  period  the  relation  of  the  two  systems 
of  armaments  had  become  reversed.  The  ordinary  and 
uniform  national  defence  is  the  county  militia.  The  old 
feudal  militia  still  consisted  principally  of  the  numerous 
foUowings  (liveries)  of  the  greater  Crown  vassals,  that  is,  of 
very  heterogeneous  elements;  but  it  was  employed  as  an 
active  force  now  only  in  the  northern  counties  on  the  Scotch 
border.  The  necessary  military  stores  had  been  since  the 
time  of  Henry  III.  deposited  in  the  Tower  of  London,  under 
the  charge  of  a  hallistarius.  In  this  period  we  meet  with  an 
attiliator  ballistarum  for  military  weapons  and  accoutrements, 
and  a  galeator,  armourer,  bowyer,  and  fletcher,  who  w^ere 
subsequently  united  in  the  fifteenth  century  under  the  Master 
of  the  Ordnance. 

II.  The  exercise  of  the  judicial  power  becomes  connected 
with  the  county  in  a  new  fashion  by  means  of  the  now  estab- 
lished system  of  junucourtS.  At  the  close  of  the  former 
period  the  three  principles  of  the  new  judicial  system  had 
become  applied,  which  now  were  raised  to  permanent  fun- 
damental laws : 

The  separation  of  the  administration  of  justice  from  the 
question  of  evidence  ; 

The  concentration  of  the  administration  of  justice  in  the 
persons  of  learned  judges  appointed  hy  the  King  ; 

The  constitution  of  juries  of  the  hundreds  and  counties, 
appointed  by  a  royal  officer,  to  determine  the  question  of  fact. 

The  institutions   of  benches   of  judges,   which,   from  the 

council  protocols  under  Henry  V.  and  tween  ofTioor  and  soldier.     A  military 

"VI.,  the  constitution   of   the  smaller  summons  in  the  writs  of  !)  Edward  II. 

detachments    destino<l    for    field    and  shows  us  that  th(>  inimbor  of  the  com- 

garrison   duty   were  altered    as   need  hatant  Crown  vasHals,  or,  at  all  events, 

required.     In  the  cavalry  the  banneret  of   those    liable    to     be    eulhul    out, 

receive<l   three    shilliny;H,   the   kniplit  amouiit('<l    almost    to    200.      For    in- 

two  shillinf^s,  the  ewiuiro  twcdve  prnoo  dividual    contributions  relaiinp  to  the 

daily  pay;  the  ffKit-soldiery,  the  archers,  military  orj^ranization  of  this  jieriod  see 

Cftr|H-ntcrH,   and   other    lalniun^rs    six-  furtlicr   in   N.  Harris  Nicholas,  "'J'iie 

pence  and  less.     Here  everywiiere  the  Sicpe  of  ('nrlavcrock,"  in  2:$  E<lwiird  I. 

loot-Holdier  appi^ars  treated  separately,  (London,  1828,  'Ito),  with  a  reprint  of 

ftnd    tho   relation    between    the   liRht-  the  "  Itolls  of  Arms,"  by  .In.  \Vriglit, 

•rmod  and  heavv-arme<l,  the  horseman  (London,  18(!l);    Wliite,   "History  of 

•nd  tho  f(K)t-H<(l(iier,  was  no  longer  that  the    Itattle    of    Otterburu,"    iu    i.*188 

between   moator  and  servant,  but  be-  (Londou,  1857). 


The   Century  of  Statutes.  357 

time  of  Henry  III.,  appear  somewhat  more  permanently  | 
filled,  now  become  connected  with  the  counties  by  deputations  1 
of  their  members.  In  civil  proceedings  the  blending  of  the 
two  was  primarily  caused  by  the  complaints  occasioned  by  a 
plurality  of  commissions  of  evidence  at  the  central  court. 
To  redress  the  delays  and  expenses  thus  occasioned,  Magna 
Charta  had  promised  that  the  system  should  be  reversed,  and 
the  justices  of  the  realm  were  to  come  into  the  county — an 
arrangement  which,  however,  proved  hardly  practicable  in 
the  method  then  pursued.  This  system  was  definitely  , 
organized  by  the  statute  of  Westminster  2,  13  Edward  I.  c.  3: 
"  Justices  of  Assize  shall  be  two  justices  of  the  realm,  ap- 
pointed on  oath,  who  should  take  to  them  one  or  two  honour- 
able knights  of  the  county."  The  sheriff  henceforth  summons 
the  jurors  only  pro  forma  to  the  next  terminal  sittings  at 
Westminster,  "  unless  before  that "  {nisi  prius)  on  a  certain 
day  the  justice  of  assize  appear  in  the  county,  which  from 
this  time  was  regularly  the  case.  After  further  consolida-  ' 
tions  by  27  Edward  I.  c.  4  ;  12  Edward  II.  c.  3 ;  and  14 
Edward  III.  c.  16,  the  whole  of  the  functionaries  of  the 
central  courts  enter  into  an  organized  connection  with  the 
civil  assizes  through  the  medium  of  periodical  commissions. 

An  analogous  course  was  taken  by  the  criminal  jurisdic- 
tion, which  remained  for  a  considerable  time  in  a  more  un- 
settled state.  The  deputation  of  special  commissioners  for 
penal  justice,  "justices  of  oyer  and  terminer,"  still  often  took 
place,  since  political  struggles  as  well  as  the  combination  of 
penal  justice  with  the  police  control  and  the  financial  interests, 
caused  greater  variations  in  this  department.  Gradually, 
however,  the  commissions  of  oyer  and  terminer  addressed  to 
the  justices  of  the  realm,  as  well  as  the  more  comprehensive 
commissions  of  gaol  delivery,  became  the  established  form  in 
which  the  penal  justice  of  the  central  courts  entered  into  con- 
nection with  the  juries  of  the  county.  Through  the  regular 
union  of  the  civil  and  criminal  commissioners,  the  newer  ordo 
judicioriim  was  carried  out  in  practise.  The  separation  of 
the  question  of  law  from  the  question  of  fact  now  forms  the 
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fundamental  character  of  the  English  judicial  system  in  quite 
a  different  fashion  from  that  indicated  in  the  judicium  j)arium 
of  Magna  Charta.  For  these  reforms  there  were  accordingly 
needed  express  enactments  of  Parliament,  as  being  deviations 
from  the  charter.  But  after  standing  instruments  for  uniting 
and  developing  the  common  law  had  been  gained  in  the 
central  courts,  the  consolidation  of  juries,  which  had  been 
formed  in  the  earlier  period,  took  place  in  a  threefold  direction, 
(i.)  ^tf  Cibtl  |urj)  existed  after  the  assisse  of  Henry  II.,  by 
virtue  of  statute  only,  for  the  originally  enumerated  cases; 
and  then  in  this  form,  that  four  knights  of  the  shire  appointed 
for  the  purpose,  and  twelve  jurors  elected  by  them,  were  to 
decide  the  principal  question  at  issue.  These  form  accord- 
ingly a  court  of  decision  "  per  judicium  parium  v el  per  legem 
terras.''  Practical  necessity  had,  however,  extended  the  proof 
by  commissions  of  twelve  persons  on  oath  as  "jurata  "  to 
the  whole  civil  procedure.  In  this  more  accessible  and 
cheaper  form  their  verdict  became  limited  to  the  question 
of  fact,  and  the  method  soon  became  so  generally  followed 
that  the  circumstantial  assisa  with  the  four  knights  is  less 
and  less  frequently  used.  At  an  early  period,  also,  pro- 
ceedings in  evidence  are  taken  before  the  civil  jury ;  at  first 
in  the  form  that  the  witnesses  who  were  present  at  the  recep- 
tion of  documents,  combined  with  and  delivered  their  inform- 
ation to  the  jury  ;  and  again,  that  they,  independently  of  the 
jury,  gave  their  version  of  the  facts  at  the  judicial  sittings. 
The  transition  to  examination  of  witnesses  in  another  fashion, 
and  to  other  modes  of  taking  evidence,  was  brought  about  in 
f  the  practice  of  the  courts.  A  taking  of  evidence  before  the 
'  jury  was  tolerably  well  developed  at  the  close  of  the  Middle 
I  Ages  (Fortcscuo  do  Laud.  c.  2G). 

(ii.)  "(^lyi  grnnlJ  junj  was  primarily  connected  with  the  county 
assemblies  which  the  royal  justiciaries  had  to  hold  at  periods 
which  became  more  and  more  regular.  Their  presentment 
duties  consisted  in  summoning  the  individual  hundreds,  aiul 
causing  the  presentment  made  them  to  be  inquired  into  and 
confirmed  by  a  special  jury  of  each  hundred.    This  procedure 
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must,  however,  have  appeared  a  waste  of  time  and  labour, 
and  from  the  desu-e  for  a  quicker  despatch  of  business  a 
change  took  place,  the  first  traces  of  which  are  visible  in  the 
year  1368.     It  had  been  found  practicable  to  utilize  the  fuUi 
assemblies  of  the  county  court  for  these  inquisitiones  also,  asl 
a  grand  inquest,  or  grand  jury,  in  the  face  of  which  the  pre-l 
sentment  juries  of  the  individual  hundreds  gradually  decay.) 
The  great  committee  of  the  county  absorbs  the  committee  of 
lower  instance,  and  makes  use  of  the  presentments  of  the 
communities,  as  also  the  information  of  the  individuals,  only 
as  means  to  promote  justice.     In  this  manner  accordingly 
the  grand  jury  takes  upon  itself  the  duty  of  indictment,  and 
in  the   face  of   it   private   prosecution  more   and  more  dis- 
appears.    When  about  the    same  time    the    institution  of  I 
justices  of  the  peace  had  been  established,  a  similarly  con-  , 
stituted  grand  inquest  was  also  applied  to  the  quarter  sessions 
of  the  justices  of  the  peace. 

(iii.)  VL\)t   petty  furn   in    criminal    cases,    which    Bracton 
and   Fleta  represent  as  a  continuation  of   the  presentment 
jury  with  partial  changes  in  its  composition,   severed  itself 
from   the   other  in  the  course   of  practice.      The   principal  | 
separation  was  brought  about  by  25  Edward  III.  c.  3,  accord-  ' 
ing  to  which  every  indictor  (member  of  the  jury  of  present- 
ment) may  be  challenged  in  the  second  jury  (verdict-jury).  | 
And  when  soon  afterwards  the  court  of  presentment  became 
merged  in  the  great  jury  which   was  formed  of  the  county 
assembly,  both  jury  courts  appear  under  the  names  of  the 
"  grand  "  and  "  petty  "  jury  in  permanent  separation.     No  i 
reliable  trace  of  a  hearing  of  witnesses  and  other  modes  of  ; 
taking  evidence  before  this  jury,  can  be  discovered  in  the  | 
whole  of  the  Middle  Ages.     It  is  still  always  regarded  as  an 
inquisitorial  commission  of  the  community  which  has  upon 
oath  to  try  the  indictments  confirmed  by  the  grand  jury,  and 
finally  to  decide  from  their  knowledge  of  the  vicinage  and 
from  information  there  collected  "  an  culpabilis  sit  vel  non." 
And  on  that  very  account  "neighbourhood"  was  an  essential 
condition,  and  after  the  practice  had  become  looser  in  the 
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time  of  Edward  III.,  it  was  required  that  at  least  six  Imn- 
dredors,  and  in  Fortescue's  time  four  bundredors  should  sit 
upon  the  verdict  jury.  (2) 

In  this  way  the  fundamental  maxim,  "  Veritas  in  juratore, 
Justicia  et  judicium  in  jure"  (Bracton,  186,  h)  became  realized. 
( Common  to  all  three  forms  is  the  tender  regard  paid  to  the 
equality  of  the  parties  and  the  impartiality  of  the  jurors. 
This  system  of  "  fair  trial  "  is  the  best  and  the  most  enduring 
basis  of  English  judicial  life.  After  it  had  been  carried  out  on 
a  great  scale,  the  necessity  arose  of  consolidating  the  duty  of 
serving  on  a  jury.  Originally  the  jurors  in  the  county  as 
also  in  the  sub-districts  were  chosen  from  among  the  tradi- 
tional lawmen,  that  is,  they  were  legales  milites,  liheri  et 
legates  liomines.  But  the  duty  of  serving  as  juryman  was  by 
its  nature  built  upon  a  broader  basis.  For  judging  an 
habitual  participation  was  necessary,  which  was  only  prac- 

ii.  189,  190).  By  this  firm  adherence 
to  the  oki  nrdo  judiciorum  it  is  also 
cxiihiineii  why  in  the  criminal  assizes 
such  importance  was  still  attached  to 
appointing  a  number  of  knights  of  the 
shire,  as  pares,  on  the  comniissinns  of 
justices.  Tlie  bare  fundamental  idea 
of  the  jury  is,  tliat  the  establishment 
of  fact  in  the  trial  (the  determination 
of  the  bases  of  the  judgment  of  the 
court)  should  proceed  from  the  district 
and  community  concerned,  because  the 
knowledge  possessed  by  tlie  vicinage 
of  persons,  things,  and  circumstances, 
cannot  be  dispensed  with,  and  least 
of  all,  where  the  presiding  justices  only 
come  at  stated  times  fnnu  long  dis- 
tances, and  it  is  an  established  prin- 
ciple that  they  siittll  be  strangers  to  tiie 
county.  At  tlio  close  of  tliis  period 
Fortescue  in  his  '*  Laudes  Legiun 
Aiigliu)"  regarded  the  criminal  jury 
still  only  as  u  practical  iiihtitution  for 
judicial  proceedings  on  evidence.  The 
anntnil  lairticipation  of  thousands  in 
the  practical  adniinistiiition  of  justice 
became  politiciilly  important;  as  also 
WHS  tile  n(  W(  r  and  more  uniform  dis- 
trilnitioii  of  tlie  judicial  burden  among 
knight.s,  l're<ilioi<hrs,  and  boruughs, 
winch  has  become  a  rundamciilal  prin- 
ciple uf  repriuontation  in  rariiauKul. 


(2)  An  old  fundamental  error  con- 
eiders  this  thorough  organization  as  con- 
nected with  the  provisions  of  Magna 
Charta,  whereas  tlie  guarantee  of  tlie 
judicium  parium  in  Art.  39  of  the 
charter  actually  formed  an  impediment 
to  reform.  Much  as  such  reform  was 
practically  required,  public  opinion 
adhered  as  tenaciously  as  ever  to  the 
Anglo-Saxon  principle  of  constituting 
H  court  of  men  and  pares  of  the  hundred, 
appointed  to  find  the  verdict.  But  the 
opposition  was,  as  might  be  expected, 
most  keen  in  criminal  cases;  and  the 
slower  course  of  development  of  the 
verdict  jury  can  be  also  thus  explained. 
The  practice  of  the  courts  found  a 
remetfy  at  first  in  this  way,  that  it 
caused  the  accused  to  submit  volun- 
tarily to  the  verdict  of  a  jurata,  in 
place  of  the  customary  proof  In  ca.se 
the  accuHi'd  refused  to  do  this,  no  other 
ex|K;dient  was  known,  but  that  of  an 
itdminiHtrativo  measure,  the  so-called 
peine  forte  el  dure  (above,  p.  190).  In 
this  thi-ro  WU8  an  evasion  of  the  jirin- 
cipl)>  by  tt  HOjihistical  trick,  winch, 
lirtu'tiiM'd  oil  tlie  Continent  in  much 
^natt  r  dimenHionN,  leads  to  torture, 
whilht  in  Kngland  it  remains  restricted 
in  u  middle  course,  and  is  in  later 
tlmi-ii  ivuii  acknowledged  in  this  foini 
by  Act  of  I'urliiuuuut  {vide  Palgiuvu, 
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ticable  for  the  greater  landowners.  In  stating  the  question 
of  fact,  an  exact  knowledge  of  the  district  of  the  vicinetum 
was  requisite,  as  well  as  personal  integrity,  and  for  this  the 
smaller  freeholders  were  as  well  qualified  as  they  were  indis- 
pensable. Participation  in  delivering  judgment  might  appear 
as  an  important  political  right ;  the  summons  on  the  newer 
commissions  of  evidence  appeared  as  a  newly  established 
service,  and  the  taking  part  in  such  could  scarcely  become  a 
subject  for  class-jealousy.  The  danger  now  rather  lay  on  one 
side  in  the  burdening  of  the  poorer  classes  with  this  duty, 
and  on  the  other  in  the  diminished  trustworthiness,  the  cor- 
ruptibility, and  timidity  of  these  elements.  Therefore  it  was 
necessary  to  fix  upon  an  average  scale  of  landed  property,  to 
which  the  duty  of  serving  on  a  jury  should  attach.  In  dealing 
with  the  evil  result :  "  that  otherwise  the  rich  would  go  free 
and  the  poor  constitute  the  juries,"  the  stat.  Westminster  2, 
c.  38,  enacts  first  that  only  freeholders  of  twenty  shillings 
value  in  land  should  be  summoned  to  the  assisa.  By  21 
Edward  I.  stat.  1 ;  2  Henry  V.  c.  3,  this  rating  is  doubled ; 
only  persons  of  forty  shillings  income  from  land  (or  one-tenth 
of  the  rating  of  a  knight's  fee)  should  be  summoned.  (2") 

The  fact  that  the  royal  justices  of  assize  presided  in  it  pre- 
served at  this  time  the  character  of  the  county  court  as  a 
court  of  common  law.  In  contradistinction  to  the  ordinary 
sittings  of  the  county  court,  prelates,  barons,  knights  and 
freeholders  still  appear  before  the  royal  justices  of  assize  ; 
from  each  township  twelve  citizens,  and  from  every  village 
the  village  bailiflf  with  his  four  men.  This  suit  royal  of  the 
prelates  and  barons,  which  was  again  expressly  confirmed  by 
the  Assize  of  Clarendon,  hindered  the  courts  of  common 
law  from  being  divided  into  separate  courts  for  the  nobles, 

(2")  This  has  been  at  all  times  the  presentment  jury   of  the  sheriff.     In 

practical  side   of  the   question.      The  other  places  acts  of  violence  are  spoken 

wealtliy  bribed  the  sheriff,  in  order  to  of  witli  which  the  jury  are  tlireatened 

get  free  from  service;  tl  e  parties  en-  by  the  litigants  (22  Ass.  pi.  44).     The 

deavoured  to  entertain  and  bribe  the  gradual    disappearance    of    a    Magna 

poorer  jurors.     In  1  Edward  lY.  c.  3;  As»Uu   composed   entirely  of   kniglits 

1   Richard  III.  c.  4,  tlu-  reasons  pro-  (of  which  we  liave  an  instance  as  late 

pounded  !<peak  of  the  iibu^-e  of  poor  and  as  the  year  1348)  is  connected  with  the 

unconscientious  persons  sitting  on  the  aversion  against  serving  ou  a  jury. 
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knights,  citizens,  and  peasants  ;  and  even  though  the  upper 
classes  display  a  constant  tendency  to  be  quit  of  the  suit  of 
^  court  in  the  county  court,  and  though  the  statute  of  Merton 
>  permits  representation  by  proxy,  and  the  statute  of  Marl- 
borough releases  persons  of  higher  rank  than  a  knight  from 
appearing  in  the  sheriffs  tourn,  yet  a  liability  to  appear  on 

I  special  summons  still  remains.     The  origin  of  a  privileged  ] 
court  in  England  is  confined  to  the  jurisdiction  of  the  peers 
over  their  members  which  sprang  up  under  Edward  II.  ' 

After  all  these  changes  the  old  office  of  sheriff  has  in 
great  measure  lost  its  independent  jurisdiction.  In  this 
capacity  it  remains  only  an  instrument  of  the  supreme  court 
for  functions  in  which  a  provincial  organ  is  indispensable,  for 
instance  for  the  issue  of  summonses,  for  executions,  and  for 
,  the  empanelling  of  a  jury.  Under  Edward  I.  the  sheriffs 
judicial  competence  for  civil  matters  is  restricted  to  petty 
suits  not  exceeding  forty  shillings ;  to  which  are  added  his 
inquisitorial,  police,  financial  and  administrative  functions. 
Through  its  police  control,  its  privileges,  and  its  fees,  the 
office  is  however  still  sufficiently  important  to  be  the  object  of 
solicitation.  Manifestly  in  order  to  fall  in  with  the  wishes  of 
the  knighthood,  the  attempt  was  therefore  twice  made  to  fill 
the  sheriffs  office  by  a  county  election.  The  first  attempt 
was  made  in  1258  by  the  statute  of  provisors,  but  ended  in 

,  pure  party  elections,  and  was  subsequently  annulled.  The 
second  attempt  (28  Edw.  I.)  had  for  its  result  that  after  seven 
years  the  sheriffs  were  obliged  to  be  deposed  en  masse,  and 
others  appointed  in  their  places.  The  suffrage  proved  inappli- 
cable to  the  judicial  and  police  officers.  The  sheriff  according!}' 
remains  an  under-officer  of  the  Exchequer  and  the  King's 

^  court,  and  is  proposed  for  the  King's  sanction  by  the  treasurer, 

'•  the  chancellor,  the  barons  of  the  Exchequer  and  the  jiistici<trii 
(9  Edw.  II.  stat.  2),  as  is  done  in  effect  at  the  present  day. 
ITo  liad  to  possess  sufficient  real  estate  to  carry  his  responsi- 
bility, and  was  not  allowed  to  farm  out  his  oflice.  (2'') 

(2'')  Tbo  appointment  of  tho  HlicriiTB      chancellor,  mul  tlio  judf^cs  (0  Edw.  II. 
wiw  Aro  propoaed  by  tlio    trcuMurcr,      utat.  2),  was  llxod  at  u  tiinu  iu  whu-h 
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The  indirect  effect  of  these  magisterial  institutions,  was 
finally  the  further  decay  of  the  regular  hundred  and  manorial 
courts.  No  new  law,  no  reform,  was  extended  to  them ;  the  \ 
absolute  validity  of  judicial  documents  in  evidence  is  as  a  \ 
rule  confined  to  the  royal  courts  of  record ;  the  want  of  a  jury, 
of  a  right  of  distraint,  and  of  summary  penal  jurisdiction,  was 
enough  in  itself  to  make  them  impracticable,  and  to  bring 
the  jurisdiction  over  the  villani  (copyholders)  more  and  more 
completely  to  the  regular  courts.  Even  where  a  landowner 
has  been  granted  as  a  franchise  the  right  of  appointing  a 
bailiff  by  the  clausula  "  non  omittas,''  13  Edward  I.  c.  29,  the 
sheriff  may  execute  every  order  of  the  court  in  such  franchise, 
if  the  bailiff  does  not  do  it  properly.  Of  course  fragmentary 
remnants  of  the  old  regime  still  occur.  The  infamjtheft  and  \ 
outfangtheft  were,  under  Edward  I.,  occasionally  put  in  force 
by  manorial  courts,  and  as  late  as  1285  two  cases  occur  in 
which  a  court  baron  passes  sentence  of  death  for  felony. 

III.  The  exercise  of  the  police  power  becomes  connected  with 
the  county  in  a  new  way,  by  the  office  of  justice  of  t!)e  peace, 
which  had  been  formed  after  a  long  series  of  experiments. 
The  parliaments  of  this  period  begin  with  complaints  of  the 
insolence  of  the  magnates,  and  of  feuds  and  brawls,  which 
after  the  times  of  the  Barons'  Wars  appear  again  periodically. 
Hence  there  resulted  together  with  the  militia  code  a  formal  | 
police-code  in  the  statute  of  Winchester,  13  Edward  I.,  which  i 
begins  with  the  words:  "As  day  by  day  robberies,  murders, 
arson,  and  thefts,  occur  more  frequently  than  they  ever  did 

the  monarchy  was  involved  in  a  con-  three  presidents  of  the  central  courts 

flict  with  the  great  barons  on  account  of  law  were  mentioned.    In  Fortescue'a 

of  the  appointment  to  the  great  offices  time  all  justices  of  the  realm  were  wont 

of  State.     This  statute  secured  on  the  to  meet  together  with  the  great  officers 

one  hand  the  constitutional  influence  and  members  of  the  council  of  State, 

of  the  council,  and   on  the  other  a  These  are  all  only  variations  in  the 

certain    impartiality    in    making   the  course  of  business  of  the  council  of 

appointments.     The  idea  was  that  the  State ;  in  like  manner  as  the  custom 

chief  officials  of  the  permanent  council  of  proposing  three  candidates  to  the 

should  exercise  the  rigiit  of  proposal.  King  also   originated   from    practice. 

In  U  Edward  III.  stat.  1,  cap.  7;  23  As  to  the  still  considerable  fees  at- 

Henr.   VI.,    cap.    8,    accordingly  the  tached    to    the    office    of   sheriff,    cf. 

Lord  Chancellor,  the  Lord  Treasurer,  Thomas,  Exchequer,  51. 
the  President  of  the  Council  and  the 
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before " — therefore  the   old   police   regulation  touching  the 
"hue  and  cry"  was  strongly  enjoined,  the  landlord  was  made 
responsible   for  the   guests    he  harboured,  the  hundred  for 
reparation  of  damage  done  within  its  district,  and  a  more 
extensive  duty  to  do  militia  service,  and  a  system  of  watch 
and  ward  introduced.     But  there  was  also  a  concurrence  of 
various  social  reasons  for  extending  and  multiplying  the  pro- 
vince of  the  police-power.     Town  and  country  life  in  England 
had  not  become  quite  separated  each  from  the  other,  and 
there  existed  free  intercourse  to  such  a  degree  that  the  com- 
munities,  having    become  mistrustful    on   account   of  their 
liability  to  make  compensation,  had  frequently  to  require  that 
suspicious    characters  should  find   security  for  keeping  the 
peace  and  for  their  good  behaviour.     With  the  comparatively 
early  decay  of  villeinage  and  with  the  introduction  of  free 
transactions  of  hiring  and  letting,  the  intimate  bond  between 
property  and  labour  became  loosened  in  many  places.     By 
free  intercourse  and  unfettered  industry,  the  unstable  rela- 
tions between  property  and  labour  became  welded  together, 
and  capable   much   earlier  than  on  the  Continent  of  being 
regulated  by  comprehensive  laws.     The  numerous  industrial 
enactments,  which  in  Germany  must  be   looked  for  in  the 
police   regulations   of  towns,  and  in  the  statutes  of  guilds, 
appear  here  as  subjects  of  general  legislation ;    at  first   as 
royal    assisw  and  ordinances,   and  later    as   parliamentary 
enactments.     To  these  belong  the  legal  fixing  of  the  price  of 
bread,  beer,  firing,  and  other  necessaries  of  life,  assisse  venalium 
(at  the  same  time  with  regulations  against  adulteration),  the 
most  important  of  which  is  called  the  assisa  paiiis  ct  cerevisim 
(61  Henry  III.  c.  6),  all  of  which  are  continued  as  periodical 
tariffs.     Regulations  affecting  the  bakers'  trade,  the  prepa- 
ration and  manufacture  of  leather    and  woollen  cords,  the 
preparation  of  malt,  brick-making,  the  coal  trade  and  sale  of 
firewood,    market   police-rules,   and  the    general   provisions 
of  a  trade-code  form  a  very  complicated  legislation.  (3)     To 

(3)  Tho  )K!opo  of  thoHe  laws  is  IwHt      as  49  George  III.  o.  10!),  wliich  aft'eota 
■ci'D  in  tilt!  utudoru  roiicul  aoUi,  such      forty  ttatutos  dealing  with  tho  woullen 
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these  were  added  the  police  laws  affecting  labour,  which  stand 
in  the  place  of  the  "  law  of  socagers,"  and  of  the  guild  and 
urban  police  institutions  on  the  Continent.  The  first  statute 
of  labourers,  23  Edward  III.,  cap.  1,  was  promulgated  after 
a  great  national  calamity,  which  had  diminished  the  number 
of  working  hands,  and  increased  the  ordinary  rate  of  wages. 
By  it  the  working  men  are  ordered  to  serve  every  employer 
of  labour  at  the  customary  wages.  Connected  with  it  there 
became  defined  in  practice  the  notion  of  combinations,  that 
is,  of  prohibited  unions  for  obtaining  an  increase  of  wages. 
Further  connected  therewith  is  the  prohibition  of  giving  alms 
to  able-bodied  beggars.  By  12  Richard  II.  c.  7,  every  labourer 
is  forbidden  to  leave  his  place  of  abode  without  a  certificate  of 
the  magistrate  that  there  is  a  good  reason  for  his  doing  so ; 
whosoever  is  found  wandering  about  without  such  certificate 
can  be  apprehended  and  put  in  the  stocks.  Those  who  are 
unable  to  work  shall  return,  in  case  of  need,  to  their  birth- 
place to  be  supported  there.  According  to  the  strength  or 
weakness  of  the  successive  reigns  so  does  the  rigour  of  the 
labour  police  vary  (13  Richard  II.  cap.  3  ;  14  Richard  II. 
c.  1.  2  ;  2  Henry  IV.  c.  5  ;  4  Henry  IV.  c.  15  ;  5  Henry 
IV.  c.  9;  11  Henry  IV.  c.  8;  9  Henry  V.  c.  9,  stat.  2; 
8  Henry  VI.  c.  24;  27  Henry  VI.  c.  3;  17  Edward  IV. 
c.  1 ;  1  Henry  VII.  c.  2;  3  Henry  VII.  c.  8).  But  a  warning 
to  exercise  moderation  existed  iir  the  rebellion  of  the  peasants 
under  Richard  11.  The  statutory  tariffs  of  bread  and  beer 
were  intended  in  some  measure  to  act  as  a  counterpoise  to 
this.  Elements  of  a  police  des  moeurs  were  also  contained  in 
the  comprehensive  meaning  of  the  term  "  common  nuisances  " 
by  which  disorderly  and  immoral  houses  were  punished ;  in 
laws  affecting  luxury  in  dress,  food,  and  other  extravagances 
— the  .last-named  in  connection  with  fantastic  practices 
which  the  paid  soldiery  brought  back  with  them  from  the 
French  wars.  To  this  head  belongs  the  dinner  law  (10  Edw. 
III.  stat.  3),  de  cibariis  utendis,  which  allowed  for  dinner  and 

manufactures  from  2  Edward  III.  A  kind  of  general  trade  code  resulted 
downwards  (cf.  19  and  20  Vict.  c.  64).       from  3  Edward  IV.  c.  4. 
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supper  only  two  courses ;  the  great  laws  against  luxury  (37 
Edw.  III.  c.  8-14)  relating  to  dress  and  meals,  repealed,  it 
is  true,  in  the  following  year,  but  partly  revived  under  Edward 
IV.  Supplementary  to  the,  above  there  existed  besides  a 
summary  penal  power  residing  in  the  King's  Bench,  as 
custos  moriim,  as  well  as  the  right  of  the  magisterial  police  to 
enforce  the  finding  of  a  security  for  good  behaviour  in  cases 
of  offensive  acts  of  public  immorality.  The  idea  of  nuisance 
embraces,  besides,  a  number  of  disputes  between  neighbours ; 
.  among  others  also  the  first  forms  of  highway  regulations,  and 
a  highway  police.  Further  connected  with  these  follow 
hunting  and  fishing  laws  in  an  almost  innumerable  series. 

To  deal  with  this  complicated  system  there  had  existed 
hitherto  merely  the  sheriff's  tourn  and  the  courts-leet. 
Although  the  Great  Charter  had  withdrawn  from  the  Vice- 
comes  the  royal  criminal  accusations,  yet  there  still  remained 
to  him  the  first  interference,  the  taking  of  security,  the  police 
inquisitio,  as  well  as  the  functions  of  police  magistrate,  where 
petty  criminal  cases  were  concerned.  The  investigation  in 
these  courts  was,  however,  somewhat  different  from  the  pro- 
ceeding of  the  present  day.  It  did  not  take  place  publicly 
before  the  community,  but  in  and  by  the  community  itself, 
with  constant  summonings  of  bailiffs  and  lawmen,  with 
examinations  on  oath  as  to  knowledge,  ignorance,  and  belief. 
It  was  not  only  that  this  constituted  the  heaviest  burden  of  the 
judicial  duties  of  the  people,  the  community  having  to  be 
summoned  en  masse ;  the  further  and  main  fault  was  unmis- 
takable, that  the  terms  and  forms  of  a  court  were  inadequate 
for  the  preventive  purposes  of  a  police  of  this  description, 
which  presupposes  a  much  greater  amount  of  activity.  The 
local  courts-leet  were  on  this  account  just  as  little  equal  to 
the  performance  of  such  tasks  as  were  the  sheriff  and  his 
under-bailiffs.  Experience  made  it  ever  more  clearly  felt, 
that  assemblies  of  the  community  neither  in  plena  nor  yet  in 
committees  could  conduct  a  police  administration  in  the  form 
in  which  it  was  then  constituted,  owing  to  the  extended 
character  of  the  system  of  preservation  of  the  peace  and  the 
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police  laws  for  trade,  labour,  and  morals.  So  soon  as  a  police 
system  by  virtue  of  express  enactment,  takes  the  place  of 
patriarchal  regulations,  the  carrying  out  of  these  regulations 
by  single  officers,  and  their  more  summary  enforcement,  must 
lead  to  the  creation  of  a  judicial  office. 

As  early  as  the  reign  of  Richard  I.  a  first  attempt  was 
made  to  associate  with  the  sheriff,  district-deputies,  custodes 
placitorum  coronse,  or  coroners,  who  were  described  in  the 
capitula  of  1194  as  custodes  placitorum  coronas.  Their  func- 
tions consisted  in  keeping  a  watchful  eye  on  the  royal  taxes, 
rights,  and  dues,  and  are  probably  identical  with  those  of  the 
later  coroners.  Edward  I.  gives  these  officers  exact  instruc- 
tions how  to  proceed  with  a  commission  of  inquest  chosen  from 
the  neighbourhood  in  the  case  of  unusual  deaths.  After  28 
Edward  III.  c.  6,  they  were  chosen  in  the  county  court  from 
among  respectable  landowners,  and  presented  to  the  King  for 
his  appointment.  This  first  formation  did  not  develop  itself 
further ;  it  confined  itself  to  inquests  as  to  causes  of  death, 
to  cases  of  embezzlement  of  treasure,  and  to  assisting  the 
sheriff  in  certain  cases.  The  monarchy  was  probably  not 
inclined  to  extend  the  powers  of  these  chosen  officers.  It 
is  likely  that  in  early  times,  as  a  consequence  of  the  inade- 
quate principles  of  their  election,  they  proved  themselves 
inadequate  officials.  (3"j 

(3*)   Without   doubt   the  coronator  days,  whenever  a  speetly  inve^tiu'atioa 
occurs    under     John    and    in    Magna  on  the  spot  was  needed.   Violent  deaths  i 
Charta;  and  is  described  in  detail  in  and  cases  of  treasure  trove  thus  btcame  I 
the  law  books  of  Bracton,  Fleta,  and  the  principal  province  of  the  coroner,  i 
Britton,  c.  1.     As  to  their  procedure.  According  to  the  oldest  indications  we 
a  very  thorough  ordinance,  4  Edward  I.  possess,  this  officer  was  to  be  presented 
de  officio  coronatoris  was  issued  ;  and  it  to  the  King  by  the  chancellor,  the  cur- 
is  also  described  in  the  *!fa<u<um  IFaHiaj  rent   formula  for  which,  a  *' breve  de 
(12  Edw.  I.  c.  5).     In  addition  to  the  corona  tore  eligendo"  is  very  ancient, 
itinerant  financial  coniniissioners,  other  The    jury   to    be   summoned    by   the 
persons  also,  who  were  presented  from  coroner  is  to    be  collected   from   the 
the  county  itself  to  the  King,  could  nearest  villages  to  the  inquUitio  {per 
exercise  a  control  over  the  maintenance  eorum  $acramentum   inquisitionem  fa- 
of  the  rights  of  the  revenue  and  the  ciatit  dehomine  occiso),  and  it  was  re- 
Crown  ;  out  of  this  tliere  was  formed  an  garded    as   understood,  that  at    least    < 
tng«iat7to  after  the  manner  of  a  sheriff's  twelve  jurymen  must  be  present,  and    i 
tourn,  with  commissioners  of  the  town-  twelve  be  of  one  accord  in  giving  their    i 
ship,  which  was  to  intervene   in  the  verdict.    Special  qu.ilifieatious  were  not 
vacations  between  the  periodical  court  required  of  this  ex  tempore  commission. 
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Towards  the  end  of  Edward  the  First's  reign,  in  disorderly 
times  and  districts,  a  kind  of  court-martial  under  justices  of 
trail  haston  began  to  be  instituted,  which  was  also  in  later 
times  occasionally  repeated,  but  met  with  opposition  on 
account    of    its    too    summary    character.      Shortly    after 

^  Edward  II.  ascended  the  throne,  conservatores  pads  were 
appointed  in  every  county,  who  were  to  reside  continually 
in  their  counties  and  visit  all  parts  of  the  same,  "to  watch 
over  the  observance  of  the  police  code  of  Winchester,  and 
the  royal  decrees  relating  thereto."  This  also  remained 
J  only  a  passing  attempt.  But  a  very  serious  occasion  for 
the  appointment  of  local  police  magistrates  arose  at  the 
accession  of  Edward  III.  After  the  deposition  of  Edward  II., 
his  criminal  spouse  and  her  followers  feared  that  general 
disorder  would  ensue.  They  therefore  caused  by  ordinance 
(1  Edw.  III.  c.  16)  the  appointment  in  all  the  counties  of  police 
magistrates,  chosen  from  the  ruling  faction — "  bonnes  gens 
et  loyaux  assignees  a  la  garde  de  la  paix,"  to  act  as  assistants 
of  the  sherififs  and  of  the  itinerant  justices.  In  the  following 
year  police-magistrates  were  appointed  with  a  commission  of 

X  oyer  and  terminer,  that  is,  with  real  penal  powers.  But  these 
again  ceased  when  the  occasion  for  their  institution  disap- 
peared, and  the  change  of  party  took  place.  The  idea  of  the 
appointment  of  police-magistrates  from  the  district  of  the 
county  had  in  the  meantime  become  popular.  In  18  and  20 
Edward  III.  new  attempts  and  new  proposals  were  made.  In 
21  Edward  III.  the  commoners  make  a  proposition  to  the 
King,  to  appoint  about  six  police  magistrates  in  each  county 
— two  lords,  two  knights,  and  two  men  of  the  law.  The 
difference  of  opinion  on  the  matter  lies  principally  in  this,  that 
the  King  and  council  cleave  to  the  royal  prerogative  of  ap- 
pointment, whilst  the  estates  lay  the  greatest  weight  upon 
the  election  of  great  landowners.  But  in  the  meanwhile  the 
difiputes  with  the  labouring  classes  had  arisen,  which  necessi- 
tated the  statutes  of  lalKHirors  (23  Edw.  III.  c.  1;  25  Edw.  III. 
c.  8).  For  the  putting  of  these  laws  into  execution  according 
to  their  spirit  and  their  letter  commissioners  endowed  with 
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extraordinary  powers  were  appointed,  who  were  to  hold  their 
sittings  four  times  a-year  in  each  county.  The  idea  of  apply- 
ing the  principle  of  election  to  the  statutes  aflfecting  labourers 
could  not  for  a  moment  be  entertained.  These  police-magis- 
trates, appointed  by  royal  nomination,  proved  successful,  and 
agreeably  to  this  precedent,  after  long  experimental  forma- 
tions, there  ensued  at  last  in  the  year  1360  the  appointment  |^ 
of  district  police-magistrates,  as  a  permanent  institution, 
by  34  Edward  III.  c.  1.  "  In  every  county  of  England  there 
shall  be  assigned  for  the  keeping  of  the  peace,  one  lord,  and 
with  him  three  or  four  of  the  most  worthy  men  of  the  counties, 
together  with  some  learned  in  the  law,  and  they  shall  have 
power  to  restrain  offenders,  rioters,  and  other  barretors,  and 
to  pursue,  arrest,  take,  and  chastise  them  according  to  their 
trespass  or  offence ;  and  to  cause  them  to  be  arrested  and 
duly  punished  according  to  the  law  and  customs  of  the 
realm,  etc.,  etc.,  and  also  to  hear  and  determine  at  the  King's 
suit  all  manner  of  felonies  and  trespasses  done  in  the  same 
county  according  to  the  laws  and  customs  aforesaid."  (S*") 

(3")  The  origin  of  the  office  of  justice  to  the  King  (Lambard,  20).  This  paa- 
of  the  peace  is  treated  of  at  length  in  sage,  which  has  been  copied  again  and 
Reeve's  History,  ii.  472  ;  iii.  216,  242,  again,  must  have  given  rise  to  the  erro- 
265,  290;  iv.  154.  The  old  work  of  neousidea  that  there  existed  in  England 
Lambard,  "Eircnarchia,  or  the  Office  elected  or  manorial  justices  of  the  peace, 
of  Justices  of  the  Teace,"  is  still  in  Officers  chosen  by  tliepoople,occupying 
use  in  various  eiiitions,  from  1581  to  the  magisterial  office  of  justices  of  the 
1619,  8vo.  Still  more  detailed  is  peace,  have  never  existed  in  England 
Dalton's  "Justice,"  1618,  last  etlition  since  the  Ck)nque8t  Traditions  of  thia 
1697  fol.,  whicli  contains  historical  sort,  which  are  also  repeated  in  Coke, 
notices,,  and  much  confused  matter.  Inst.,  ii.  459,  558,  559,  date  from  the 
Historical  excerpts  from  Hardy  are  constitution  of  the  Anglo-Saxon  town- 
contained  in  the  "  First  Report  on  ships.  For  the  Norman  period  they 
Constabulary  Force,"  pp.  192-202,  are,  on  the  showing  of  the  records, 
(1830).  The  historical  notices  contained  false,  and  incompatible  with  the  whole 
in  Blackstone  are  taken  from  Lambard,  course  of  the  development  of  legislation 
especially  the  vague  and  confused  ex-  touching  juatices  of  the  peace.  The  i 
pression  that  there  existed,  according  elected  ctistodeg  pads  of  this  period 
to  common  law,  connervature*  pads  are  partly  the  coroners,  partly  the  re- 
either  by  custom  or  by  feudal  tenure,  cruiting  officers  of  the  militia,  partly 
with  the  obligation  to  maintain  the  the  coustablts  in  the  police  admini- 
peace,  or  such  as  had  been  chosen  from  strution,  and  partly  anomalous  person- 
the  people  in  the  county  courts  (Lam-  ages,  witli  whom  in  times  of  civil  war 
bard,  15-17).  By  the  proceedings  of  experiments  were  made  for  a  short  time. 
1  Edward  III.  c.  16  tlie  choice  of  the  These  are  officers  having  the  right  of 
guardians  of  the  peace  was  first  of  all  first  interference,  of  prosecuting  the 
taken  from  the  people  and  then  given  presentments  before  the  courts  of  law, 

VOL.  I.  2  B 
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After  many  new  proposals  bad  been  made,  Parliament 
demanded  tbat  tbe  pdlice  magistrates  sbould  bold  common 
sittings  four  times  in  eacb  year ;  tbis  was  granted,  and  by 
36  Edward  III.  c.  12,  it  became  law.  In  tbe  ensuing  year  a 
petition  was  addressed  to  tbe  King  to  tbe  eJGfect  tbat  be  migbt 
be  pleased  to  allow  tbe  knigbts  and  burgesses  in  Parliament 
assembled,  to  elect  "  tbe  justices  of  tbe  peace,  and  tbe 
justices  of  labourers  and  artiJ&cers,"  and  tbat  tbe  persons  so 
elected  sbould  not  be  again  removed.  Tbe  reply  ran,  tbat 
Parliament  migbt  propose  the  persons,  but  tbat  tbe  King 
would  appoint  according  to  bis  pleasure.  Once  again,  in 
50  Edward  III.,  a  petition  was  presented,  praying  tbat 
Parliament  migbt  appoint  tbe  justices,  and  tbat  tbey  sbould 
not  be  deposed  witbout  tbe  consent  of  Parliament.  Tbe 
reply  to  it  ran,  tbat  tbe  judges  sbould  be  appointed  by  tbe 
King  and  bis  (permanent)  council,  and  berewitb  tbe  election 
question  was  settled  for  ever. 

In  tbis  period,  also,  tbe  more  bonourable  title  "justices" 
occurs  in  addition  to,  or  instead  of,  tbe  older  term,  "  ciis- 
todes  pads."  Tbe  form  of  tbe  commissions  was  at  tbe  com- 
mencement of  Ricbard  II. 's  reign  already  similar  to  tbat  of 
our  own  day,  and  became  gradually  consolidated  as  a  com- 
prehensive instrument  of  penal  justice,  and  police,  and 
especially  tbe  newly  promulgated  police-laws.  Tbe  duties 
of  the  commissions  of  peace  were  at  tbis  time  twofold  : 

at  moBt  with   tho  ripht  of  eiiforcinp  Abbot  of  St,  Albmi's,  nnd  cnmo  on  for 

the  piving  of  security:  but  not  royal  trial    before    tho   Kiiif^j'a    Bench    (20 

juBticea   of  reconl   with   tho   right  to  Hon.  VII.),  tlio  court  dcclaied,  in  con- 

pMB  judgment,  nnd  endowed  with  tlio  currenco    with  tlio  Attorney-General, 

numorouBcxtniordiniiry  and  discretion-  that  tho  King  was  not  authorized  to 

ary   p>worH  of  juhticcs  of  the   peace.  concede  by  sncli  a  grant,  to  any  person, 

JuHt  aa  little  have  nmnorial  juMtices  of  the  riglit'of  npjwinting  royul  justices, 

the   peace   ever   oxihtwl   in     Kngland.  sei  ing  tliat  tliis  was  a  prerogative  in- 

The  UBurpationH  of  tlie  nobility  under  Hepamblo  from   tlie  Crown.     Lambard 

tho   HouHO  of   LancaHtcr,  and  at  tbo  hiniHclf  confeHsoB  (i.  o.   Jl)  that   "all  ] 

time  of  the  Wmth  of  tho  Hohoh.  oidy  odlct  s    for    tho    maintenance    of    the  ; 

Ero<luc(>d   oonfuHcd  coneeptionM  of  tho  peace  are  originally  derived   from  the  j 

ind,  nnd  In  a  few  cancH  alno  liaNty  King,  and  tluit  no  duke,  earl,  or  baron,/ 

and  iniiK)|itic  gruntn.     Hut  when  acamt  an  MUch,   has   a   grcMiter   uutliority  to/ 

«f  thiit  kind,  toneliing  tlie  gmnt  of  tliu  maintain   tho  peace  tlian  any  private 

privilvgn  of  apiH)inting  juHticcH  of  tho  mau." 
poMo,  occurrou  in  a  charier  fur  Uiu 
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(i.)  The  preservation  of  the  peace  according  to  common     u- 
law  ;    that  is,    apprehension,  arrest,  enforced   bail,  and  all 
other  police  functions,  which  traditionally  lay  in  the  jurisdic- 
tion of  the  Norman  provincial  magistrates. 

(ii.)  Analogous  functions  according  to  the  statute  of  Win-^ 
cheater,  the  statute  of  Westminster,  and  the  later  laws  relating! 
to  the  police  control  over  trades  and  labour,  which  became  ] 
more  numerous   with   each  succeeding  generation.      Actual' 
criminal  penalties  were  only  inflicted  by  them  when  they  sat 
in  a  body  in  quarter  sessions,  with  the  assistance  of  a  jury. 
Their   commission  was  drawn   up   on   this   matter  in    such 
general  terms,  that  they  exercised  a  concurrent  criminal  juris- 
diction   with   the    itinerant  justices.     In   another  direction, 
there  were  especially  reserved  to  them,  by  the  framing  of  the 
statutes,  jurisdiction  over  a  number  of  smaller  offences  against 
the  regulations   affecting  trade,   morals,   and  labour.       No 
intention  could  yet  be  perceived  in  this  materially  to  restrict 
the  application  of  the  jury.     But  the  framing  of  the  more 
recent  police  laws,  gave  them   also  in  their  own  persons  a 
comprehensive  jurisdiction,  which  was  to  be  exercised  with- 
out a  jury.     It  was  not  until  the   statutes  of  the  following 
period  that  this  became    extended  to   an   administration   of 
summary  justice  without  a  jury,  even  against  the   accused 
person  who  denies  his  guilt.  (S*") 

The  justices  of  the  peace  themselves  must,  according  to 
the  petitions  addressed  to  Parliament,  be  chosen  from  the 
great  landowners,  whilst  King  and  council  look  upon  know- 
ledge of  the  law  as  an  essential  qualification.  As  a  body, 
they  were  now  according  to  local  needs  really  composed  of 
both  elements.  The  influence  of  the  nobles  under  the  house 
of  Lancaster  first  introduced  a  fixed  qualification  (18  Hen.  vi. 

(3"=)  According  to  15  Richard  II.  c.  them  against  the  previous  ordinances 

2,  their  duties  were  to  establish  the  and  s-tatutes,  and  to  puui&h  them  ac- 

factsof  violent  dispossession;  according  cordiugly    on  their  own  confession,  aa 

to  Hear.  IV.  c.  4,  sec.  2,  "  the  justices  if    they    had    been    convicted    upon 

of  the  peace  are    for    the    future  to  inquest."     The  statutes  of  the  follow- 

have  the  power  to  hear  on    oath  all  ing  period  extend  this   gradually  to 

manner  of  labourers,  servants,  and  their  an  aitministrdtiun  of  summary  justice 

masters,    and    artitioeis,    touching  all  without  a  jury  even  against  the  accuMsd 

things  which  have  been  perpetrated  by  denying  his  guilt. 


\^ 
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t  c.  11).  The  justice  of  the  peace  is  to  possess  lands  of  the 
I  yearly  value  of  £20  (the  rating,  in  those  times,  of  a  knight's 
A  fee) ;  however,  when  sufficient  landed  proprietors  were  not 
available  in  the  county,  who  were  skilled  in  law  and  its 
administration,  the  Lord  Chancellor  was  authorized  to  place 
on  the  commission  other  persons  learned  in  the  law.  By 
virtue  of  this  clause,  the  rivalry  between  the  landowners  and 
the  justices  of  the  peace  learned  in  the  law  or  "  the  quorum," 
continued  down  to  the  eighteenth  century.  The  renuncia- 
tion of  their  right  to  legally  j&xed  daily  allowances,  which 
became  more  and  more  the  custom,  at  last  brought  about 
the  disappearance  of  the  mere  professional  officials  from  the 
commission  of  peace.  (S*^) 


(S**)  In  the  clause  of  the  commis- 
aion,  in  which  "  two  or  more  "  justices 
of  the  peace  are  authorized  to  try  and 
to  judge,  the  proviso  is  added,  that 
among  this  number  one  or  more  should 
always  be  appointed  by  name  ("  quorum 
aiiquem  vestrum  A.  B,  C.  D.  unum  esse 
volumus  ").  Those  thus  appointed  are 
the  members  skilled  in  the  law,  who 
on  this  account  are  technically  called 
"  the  quorum."  In  later  statutes  it  is 
also  specifically  determined  whetlier 
the  justice  of  the  peace  is  to  act  inde- 
pendently, or  wlietlur  he  is  to  act  with 
the  assistance  of  a  colleague  learned  in 
the  law.  This  office  of  justice  of  the 
peace,  filled  both  by  lawyers  and  land- 
owners, i.s  in  fact  only  a  new  combina- 
tion of  elements  that  had  long  existed, 
a  new  blending  of  property  and  office. 
The  King  could  from  time  immemorial 
appoint  justices  of  oyer  and  terminer  to 
hold  the  criminal  courts ;  by  the  now 
arrangement  ho  is  obliged  to  appoint 
them  by  nrcferenco  from  among  the 
roBidt-nt  landowners  of  tlio  county. 
The  itinerant  jtiHtioes  had  tlieir  point 
AtCajntui,  or  ctntio  of  gravity,  in  (lie 
rnyul  council,  and  in  the  central  courtH 
of  law;  the  justiccH  of  the  peace  havo 
thcira  in  the  county,  and  form  in  tiieir 
pnri'Mlical  NittingH  a  corporatn  body, 
whirh  now  Imx-ohich  |)eriiiani'nlly  con- 
OotUmI  with  th«  jiiricH  of  the  diHtrict, 
auil  forniN  newly  orguni/.cd  district 
A(ltuini«trationN  for  |M)lic4!  purpoHoit,  in 
(ho  widfiit  neniiu  of  tho  term.     In  the 


commissions  of  the  itinerant  justices, 
in  addition  to  the  justices  of  the  realm, 
lords  and  knights  of  the  county  were 
also  appointed,  but  only  as  secondary 

Eersonages,  whose  participation  soon 
ecame  a  purely  nominal  one ;  in  the 
commission  of  the  peace  the  profes- 
sional officers  are  only  colleagues  and 
assistants  learned  in  the  law,  who 
gradually  retire  before  the  permanent 
influence  of  the  great  landed  j)roprie- 
tors.  As  the  non-acceptance  of  stipends 
(after  14  Richard  II.  c.  11)  was  de- 
clared to  be  required  of  the  honour  of 
lords  and  bunnerets,  the  non-accept- 
ance of  wages  altogether,  soon  appeared 
called  for  by  considerations  of  honour, 
and  tlius  tlie  rush  of  lawyers  and 
small  landowners  to  the  commission 
of  tiie  i)eace  diminished.  The  great 
landed  proprietors  tlius  obtained  com- 
pensation on  a  gnater  scale  for  their 
decaying  manorial  courts.  But  for  the 
practical  i)urpo8eH  of  tho  police  control, 
the  requisite  stability  and  the  necessary 
force  was  tiins  gained.  Inasmuch  as 
the  justi('(\s  of  the  ])ea('e  were  ajipoiiited 
for  the  ilislrict  of  the  county,  and  as 
their  official  jurisdicticm  was  from  \\w 
i\T»i  to  be  exttrcised  "as  well  within 
as  without  the  franchises,"  they  held 
authority  over  the  diHConnected  mano- 
rial (liHtiictB.  And  herein  already  we 
j)erceive  the  principal  reason  why  the 
jiiHtices  of  tlie  peace  gradually  ousted 
the  old  courta-loet. 
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This  new  system  of  police  control,  as  it  steadily  progresses, 
thrusts  into  the  background  the  old  institutions,  and  first 
of  all  the  district  police  court  of  the  sheriflf.  The  turnus 
Vicecomitis  remains,  it  is  true,  side  by  side  with  the  justices 
of  the  peace.  To  the  sheriff  is  also  reserved  the  right  of  first 
interference,  of  inquisition  as  well  as  criminal  jurisdiction  in 
petty  penal  cases,  with  the  co-operation  of  the  townships. 
So  far  the  relation  remained  one  of  rivalry,  but  to  the  dis- 
advantage of  the  sheriff,  whose  unpopularity  still  continued, 
and  whose  police  jurisdiction  was  doomed  to  further  decay  in 
consequence  of  the  inconvenient  change  of  ofiice  from  year 
to  year.  Sheriffs  were  deprived  of  the  important  powers  of 
preliminary  inquiry  by  1  Edward  IV.  c.  2,  3  (1461).  Their 
functions  were  restricted  to  a  jurisdiction  of  first  instance, 
and  the  taking  of  indictments,  and  the  actual  order  of  arrest : 
all  further  proceedings  had  to  be  left  to  the  next  quarter 
sessions.  But,  on  the  other  hand,  the  execution  of  penalties 
still  remained  to  the  sheriff;  for  which  function  the  organiza- 
tion and  financial  administration  of  the  sheriff's  office  was 
originally  framed,  and  for  which  they  remained  suitable. 

The  same  course  of  development  was  taken  by  the  manorial 
and  borough  courts-leet,  which  had  branched  off  from  the 
sheriff's  tourn.  For  a  certain  time  they  still  competed  with 
the  office  of  the  justices  of  the  peace  ;  that  is,  they  acted  by 
means  of  a  continued  summons  of  the  assemblies  of  the 
townships  for  the  purposes  of  the  inquest  and  police  convic- 
tions. They  still  continue,  but  in  principle  are  restricted  to 
their  old  jurisdiction  at  common  law,  except  where  the 
criminal  jurisdiction  over  new  penal  offences  has  been  ex- 
pressly given  them  by  statute  law,  as  was  done  frequently 
in  the  province  of  police  regulations  affecting  labour  and 
trade.  In  this  condition  of  free  competition,  the  court-leet 
(except  in  very  few  places  where  accidental  circumstances 
kept  it  alive)  becomes  gradually  overshadowed  and  choked 
by  the  newer  and  more  vigorous  institution  of  justices  of  the 
peace.  These  were  at  all  times  accessible,  whilst  the  court- 
leet  was  only  opened  twice  in  each  year,  and  then  only  for  a 
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short  time.  The  justices  of  the  peace  gain  from  generation 
to  generation  new  and  effectual  penal  powers,  whilst  the  court- 
y  leet,  as  a  rule,  remains  restricted  to  a  cumbrous  inquisition, 
and  to  the  penalties  of  the  common  law.  At  the  close  of 
Edward  the  Third's  reign  (51  Edw.  III.)  Parliament  again 
prays  that  no  penal  offences  shall  be  sent  to  the  justices  of 
the  peace,  which  ought  to  be  decided  in  the  leets  of  the  land- 
owners and  boroughs.  The  answer  ran,  that  the  laws  which 
had  hitherto  been  enacted  (police  regulations)  could  not  be 
maintained,"  if  this  petition  was  granted.  From  that  time  the 
jdecay  of  the  leets  silently  proceeded. 

The  subordinate  functions  of  the  maintenance  of  the 
peace,  which  were  exercised  as  a  jurisdiction  of  first  instance 
in  the  townships,  tithings,  and  villatas,  by  reeves  and  the 
lawmen  of  the  district,  in  the  form  of  committees  of  the 
township,  together  with  the  duty  of  giving  informations, 
passed  gradually  into  the  office  of  the  reeves  of  the  town- 
ship, who  now  subordinated  themselves  to  the  justices  of  the 
peace  as  they  formerly  did  to  the  sheriff's  tourn.  These 
inferior  functions  follow  the  course  of  development  of  the 
higher  ones.  In  the  place  of  the  indicting  township,  there 
now  appears  at  the  sessions  of  the  justices  of  the  peace,  a 
tithing-man,  who,  from  the  time  of  Edward  III.,  bears  the 
title  of  constable,  a  name  taken  from  his  militia  functions ; 
he  makes  his  presentments  there,  and  keeps  watch  over  the 
peace  in  his  district  (just  as  the  chief  constables  did  in  the 
hundred),  with  the  old  duties  of  a  guardian  of  the  peace, 
and  various  new  official  functions  which  have  been  successively 
imposed  upon  him  by  the  police  laws  relating  to  trade,  labour, 
and  morals.  (3°) 

(3')  It   wnH  a    (liviHion   of   la1)our,  In  tlio  privnto  loots,   too,    tlio  failure 

by  virtue  of  which  the  duty  of  iimking  of  tlio   liiwim-n   to   apiMmr  wua  uovor 

Erciicntinont,  UH  well  a8  that  of  nppro-  rigorouhly  ropmh  d.   'I'ho  current  busi- , 

fiidingthohn'ttkorof  ihoj)!  arc,  piiMHcd  iioss  aocoidiiigly  ft  11  luoro  and   nioroi 

to  tlio  coiiHtahlo  alono.     Aocordint;  to  into  the  lunula  of  tho  rct'vu  alonu,  who 

the  iitaluto   <if  Mnrh  hridgo  (ft'i  Ih-n.  caino  lo  bo   ofton  callod  "constablo," 

III.),  thu  wliolo  towiihliip  waH  only  to  in  oonKtciiuncc  of  IiIh  oflicial  dntioH  in  ' 

•pp«ar  in  caao  of  niurdor;  in  all  other  th<>  mililia.     in  tint  HtatutoH  we  meet 

the  Blioriir  whn  to   )m«  rontent  if  with  thJH  title  Hint  in  12  Kdwnrd  111. 


Um  proTuit  ttppt'urud  with    four  men.       It  apiMJura  to  be  rogurdid  iu  the  wur- 
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IV.  '^]^£  connectton  of  tjb^  financial  atimintstratton  tnitf)  ti)e  | 
countp    is  bound  up  with  a  system  of   local  taxation  which 
dates  from  earlier  times.     The  dues  of  the  county  unions  con- 
sisted for  a  long  time  only  of  services  and  matters  rendered 
personally  and  in  kind,  whilst  the  central  government  had 
even  in  early  times  adopted  a  properly  organized  revenue 
system.     Supplementary  payment  in  money  is  already  found 
in  Norman  times,  in  consequence  of  the  innumerable  amercia-  ^ 
ments  and  fines.     The  oldest  payments  in  money  were  fines  - 
inflicted  for  the  neglect  of  duty  by  individuals  or  communi- 
ties;   others   served  for  procuring  the  necessary  ways  and 
means  for  the  fulfilment  of  a  common  duty.     Directly  or  in-  | 
directly,  taxation   was  thus   a  complement  of  the  judicial,  I 
police,  and  military  services  owed  by  the  greater  and  smaller  y 
unions,  in  the  imposition  of  which  the  pattern  of  feudal   » 
burdens  pervades  the  lower  spheres  as  well,  distributing  taxa- 
tion according  to  the  scale  of  freeholdings,  houses  as  well  as 
land,  and  profitable  rights.     In  the  practice  of  administration 
three  grades  became  formed,  which  although  they  are  only 
incidentally  mentioned  in  the  oldest  statutes  are  presumed  to 
have  existed. 

1.  The  "tithing"  or  **  town-ley  "  (levy)  served  to  discharge 
the  amerciaments  and  fines  of  the  township,  and  answered 
to  the  duties  which  the  Norman  constitution  laid  upon  the 
tithings.  Such  were  amerciaments  for  escaped  offenders,  for 
the  harbouring  of  breakers  of  the  peace,  outlaws  and  those 
for  whom  no  security  had  been  given ;  amerciaments  for 
neglecting  to  keep  the  paths,  highways,  drains  and  smaller 
bridges  on  roads  belonging  to  the  township  in  repair ;  fines  for 
the  neglect  of  accusations  before  the  court.  Where  a  special 
court  leet  had  been  granted  to  the  township,  the  expenses  of 
keeping  the  stocks  in  repair  and  other  outlays  connected  with 

like  times  which  followed  as  the  more  Edw.  III.  stat.  1,  c.  6 ;  36  Edw.  III. 

honourable   title,  and  now  drives  the  stat.  1,  c.  2).     In  the  west  of  England, 

older  designations  from    the   popular  however,  townships  are  still  found  with 

language.      Towards  the  end   of   the  two  tithing-meii,  of  whom  the  first  is 

fourteenth  century,  it  had  become  the  constable    of    the    King,    the    second 

ordinary  official  title  of  tlie  reeve  (of.  2  simply    "head-borough"     (Lambard, 

Edw.  III.  c.  3 ;   3  Edw.  Ul.  o.  14;  25  "  Conatablea,"  pp.  9,  10). 
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the  local  court  were  added  to  these  :  in  somewhat  later  times 
again,  amerciaments  for  offences  against  the  militia  code,  such 
as  failure  to  furnish  troops,  neglect  to  keep  the  weapons  and 
archery  butts  in  repair,  etc.  Naturally  such  contributions 
were  raised  by  the  local  authorities,  that  is,  by  the  provost  with 
the  four  men  who  represent  the  township  at  the  sheriff's  tourn. 
After  the  name  "  constable  "  appears,  in  the  fourteenth  cen- 
tury, in  the  place  of  that  of  provost,  the  name  "  constable's 
tax  "  is  the  prevailing  designation  for  the  same  thing.  The 
manner  of  distribution  affected  the  same  persons  upon  whom  the 
military,  judicial,  and  police  duties  altogether  fell,  that  is,  the 
freeholders,  and  consequently  the  lawmen  of  the  court  leet. 

2.  The  hundred-rate  served  for  the  payment  of  the  amercia- 
ments and  fines  of  the  hundred,  for  the  maintenance  of  the 
hundred-court,  to  make  good  the  disbursements  of  the  chief 
constable  after  the  introduction  of  the  militia  system,  for  the 
keeping  of  the  bridges  of  the  hundred  in  repair,  and  for  con- 
tributions to  the  county  as  we  shall  mention  below.  It  appears 
to  have  been  apportioned  by  the  bailiff  (later  by  the  chief  con- 
stable) among  the  individual  townships,  where  we  meet  with  it 

^       again  as  "  town  cess,"  that  is,  as  a  common  burden.     The 
7       oldest  statutory  mention  of  it  is  in  13  Edward  I.  c.  6. 

3.  The  county  rate  serves  for  the  amerciaments  and  fines 
of  the  county,  for  certain  expenses  of  the  county  court,  prisons, 
bridges,  and  certain  military  expenses.  The  raising  of  the 
county  contributions  appears  to  have  taken  place  originally  in 
Buch  a  manner  that  the  sheriffs  distributed  them  over  the 
hundreds.  By  3  Edward  I.  c.  16,  18,  it  was  indeed  enacted 
that  the  itinerant  justices  should  raise  these  amounts  from 
the  persons  liable  to  pay;  but  as  such  individual  rating 
probably  appeared  to  be  impracticable,  the  older  manner 
remained  the  prevailing  one,  which  was  to  distribute  the 
payment  over  the  whole  hundreds,  and  from  these  to  divide 
it  among  the  townships,  by  which  method  a  fixed  and  fair 
proportion  in  the  contributions  was  attained.  But  when  the 
proportions  had  been  definitely  fixed,  the  whole  business  of 
asBOBsing  the  taxes  fell  upon  the  townships. 
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Such  being  the  chief  causes  for  the  levying  of  imposts,  there 
arose  accordingly  a  certain  practice  of  assessing  the  neighbour 
by  the  neighbour,  to  which  people  became  accustomed  by  the 
Norman  inquest.  The  increasing  expense  of  keeping  the 
roads  in  repair,  and  of  the  mustering  of  the  militia,  as  well  as, 
later  on,  the  furnishing  of  armed  contingents  which  was  ex- 
pected of  the  districts,  and  many  other  local  necessities,  caused 
on  all  sides  the  institution  of  committees  of  assessment.  (4) 

Meanwhile  the  time  drew  near  when  the  employment  of 
commissions  of  the  townships  could  no  longer  be  disregarded 
for  the  State  taxation  also.  The  raising  of  scutagia  by  the 
Vicecomes  took  place  indeed  according  to  the  feudal  registers ; 
but  even  here  the  frequent  change  of  ownership  and  sale  of 
plots  led  to  many  disputes  and  to  much  arbitrary  action. 
Still  more  numerous  were  the  complaints  of  unfairness  in 
making  the  taUagiu  assessments.  Hence  at  an  early  period, 
instead  of  the  sheriflf,  the  itinerant  commissioners  of  the  Ex- 
chequer were  charged  to  negotiate  with  knights  and  boroughs 
on  these  points.  For  great  disputes  as  to  rights  of  the  Crown 
"juries  of  inquiry"  were  frequently  appointed.  But  when 
the  Assize  of  Arms  (1181)  introduced  service  in  the  militia(^ 
with  classification  according  to  property,  Henry  II.  could  not 
avoid  employing  a  number  of  knights  and  legales  homines 
sworn  in  for  the  purpose  of  acting  as  commissions  of  the 
townships.  When  the  raising  of  a  Saladin  tithe  (1187),  the 
collection  of  Eichard  the  First's  ransom,  and  the  levying  of  a 

(4)  As  to  the  first  formation  of  the  (Magna  Charta),  aooording  to  which 
county,  hundred,  and  local  taxation,  no  township  was  to  be  forcibly  corn- 
compare  the  Report  on  IjoouI  Taxation  pelled  to  build  bridges  where  this  had 
of  1843,  pp.  5-7,  and  the  memoir  of  not  been  customary  at  the  time  of 
the  Poor  Law  Board  on  Local  Taxes  of  Henry  II.  Thtse  quotations  prove 
1846,  p.  45.  The  want  of  legal  pro-  that  the  laws  of  the  Middle  Ages  only 
visions  as  to  assessments  only  proves  occasionally  touch  upon  thtse  matters 
that  the  general  principles  of  the  feudal  to  remove  individual  abuses.  But  spon- 
and  judicial  duty  decided  the  method.  taneous  growth  prevails  in  no  sybtem 
The  report  quotes  as  statutes  which  of  taxation.  It  was  in  this  case  the 
presuppose  a  local  taxation,  52  Henry  Norman  system  of  government  with 
III.  c.  24,  touching  the  payments  to  itsailministrativesystemof  tines,  which 
be  made  by  the  township  when  their  had  set  the  military,  judicial, and  police 
lawmen  fail  to  appear  at  the  accu-  duties  in  motion,  in  accordance  with 
sation  proceedings  before  the  sheritf  the  temporary  necessities  of  the  State, 
or  coroner  ;  and  25  Edward  I.  c.  12,  22 
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general  hide-tax  in  the  same  reign  (1198)  led  to  an  entirely 
new  assessment  of  taxes  according  to  the  amount  of  hides 
and  of  income,  the  appointment  of  knights  of  the  shire  and 
others  was  for  practical  reasons  unavoidable.  This  system 
was  continued  under  Henry  III.  For  the  assessment  of  the 
carucagium  of  1221  two  knights  were  to  be  chosen  in  full 
county  court  "according  to  the  will  and  advice  of  the  county 
court."  For  the  income-tax  of  1225  (tV)  the  assessment  took 
place  on  a  sworn  declaration  of  the  person  liable  to  taxation, 
disputes  were  settled  by  a  jury,  the  amounts  collected  by  the 
reeve  and  the  four  men,  and  paid  to  four  knights  of  the  shire 
of  the  hundred  (Charters,  355).  The  income-tax  of  1232  (^V) 
was  assessed  by  the  reeve  and  four  men  elected  by  the  town- 
ship as  "assessors"  upon  their  oath  (Charters,  360).  The 
income-tax  of  1237  was  assessed  upon  the  oath  of  the  reeve 
and  four  men  of  each  township,  with  the  assistance  of  elected 
**  assessors ;  "  the  assessment  was  verified  by  four  knights 
and  an  ecclesiastic  (Charters,  366).  This  method  pursued 
by  the  assessment  commissions  continued  as  a  rule  uniformly 
under  Edward  I.,  and  was  among  other  cases  employed  in 
the  towns  for  the  assessment  of  the  wool-tax  that  had  then 
^  been  introduced.  After  25  Edward  I.  the  committees  of  the 
township  appear  as  a  permanent  institution.  The  ordinance 
prescribes  that  in  each  township  four  men  shall  be  chosen, 
who  shall  report  their  assessments  to  the  county  authorities, 
who  are  thereupon  to  go  from  hundred  to  hundred  and  from 
township  to  township  to  hear  complaints  and  to  correct  errors 
in  the  assessment.  Nine  years  later  (1306)  it  is  decreed  that 
a  commission  (jury  of  twelve  men)  of  every  hundred  shall 
deliver  their  assessment  to  the  assessors  of  the  county.  For 
this  purpose  they  shall  go  from  township  to  township  and 
make  with  the  provost  and  the  four  men  a  correct  assessment. 
The  assessment  commission  of  the  county  proceeds  again  from 
hundred  to  hundred  and  from  township  to  township,  to  see 
that  no  wrong  has  been  done.  But  the  more  frequently  the 
bnndreds  and  counties  agreed  upon  a  fixed  rate  of  contribution 
to  the  local  taxes  for  the  sake  of  simplification,  the  nearer  did 
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the  application  of  the  like  proportions  to  the  State  taxes  come. 
In  the  eighth  year  of  Edward  the  Third's  reign  a  widespread\ 
assessment  of  individual  townships  at  fixed  sums  had  come 
into  practice,  and  from  that  time  it  became  the  custom  to 
assess  boroughs  and  townships  according  to  these  propor- 
tions, which  are  taken  as  a  basis  for  taxation  as  between  the 
townships.  The  assessment  and  the  collection  from  the  indi- 
viduals was  left  to  the  communitas.  (4') 

V.  Now  that  the  county-union  had  become  a  firmly  organized 
entirety  for  military,  judicial,  police,  and  taxation  purposes, 
it  was  further  developed  by  the  txttnsion  of  ttc  SDSUm  of 
liistrict  unions  to  a  consilJcrablt  numi)cr  of  borouglis;  in  the 
majority  of  them  in  a  more  limited  extent,  but  yet  through 
the  application  of  the  same  principles,  so  that  the  constitu- 


(4»)  Tlie  proceedings  taken  upon  the 
first  attempts  at  taxing  the  whole  in- 
come arising  from  personal  estate  are 
treated  of  in  Pulgrave,  "  Common- 
wealth," i.  275.  At  these  first  attempts 
a  threefold  proeess  was  adopted  :  (.1) 
All  inhabitants  (with  the  exception  of 
the  Crown  vatsals)  were  compelled  to 
prove  on  oath  the  full  value  of  their 
income,  as  was  done  in  8  John.  (2) 
An  inquest  was  apjwinted  to  test  the 
case  where  the  oatli  of  the  taxpayer 
was  doubted  or  called  in  questiun,  as 
happened  in  9  Henry  III.  (3)  By  direct 
ast^essment  by  inquests,  which  are 
formed  of  townships  or  hundreds,  in 
1(5  Henry  HI.,  and  then  repeatedly  oc- 
curring until  Edward  II.'s  reign.  In 
the  course  of  this  period  the  position 
of  Vicecontes  in  the  assessment  had  to 
be  quite  given  up,  as  the  reclamations 
against  it  were  interminable.  But 
the  itinerant  justices  were  unsuited  to 
the  duty  on  account  of  their  deficient 
knowledge  of  places  and  j^ersous.  Thus 
also  a  permanent  necessity  compelled 
the  adoption  of  the  inquest  system. 
Complaints  that  one  was  assessed  too 
high  anil  another  too  low,  were  also 
made  to  the  Exchequer,  out  of  which 
a  writ  ofxqualittr  Uixandiun  was  issued 
(Coke,  "lust.,"  ii.  77).  The  township, 
for  its  part,  was  competent  to  raise 
the  amount  of  the  tax  by  distraining 
movables  and  money  (Hey  burn  v.  Key- 


low  Mich.,  14  Edw.  II.,  B.  R.  Rot..  60) 
or  by  civil  action.  The  most  important 
information  as  to  the  assessment  of 
taxes  under  Ed  war!  I.  we  owe  to  the 
treatise  of  T.Smith,"The  Parish,"  1857, 
and  especially  the  advantage  of  being 
able  to  make  more  correct  use  of  the 
"  inquisitiones  uonarum."  These  in- 
qui»itiunts  (cf.  Cooper,  "Account,"  i^ 
286-293)  arose  under  the  stat.  1* 
Edward  III.  stst.  1,  c.  20,  by  which! 
one-ninth  and  one-fifteentli  were  voted! 
to  the  King  for  the  extraordinary  needs' 
of  the  State  and  for  war  purposes,  and 
which  in  tliis  case  were  fixed  at  one- ' 
ninth  of  the  civic  income,  upon  the 
ninth  lamb,  sheep,  and  wool-skin  (the 
poorer  classes  Ixing  exempted).  At 
the  same  time  the  clergy  had  granted 
one-tenth  of  their  spiritualities  and 
temporalities  according  to  the  rating 
of  1292.  All  this  led  to  a  complicated 
assessment,  for  which  three  successive 
commissions  were  now  appointed.  For 
each  county  rts{)eetable  persons  were 
appointed  by  name,  to  act  as  asgesior$ 
and  venditors  tor  the  assessment  busi- 
ness, and  who  by  sworn  men  assessed 
the  ninth  on  corn,  wool,  and  lambs ; 
and  then  again  the  old  Church  tax 
and  its  n  lation  to  the  ninth  of  the 
actual  produce.  The  digest  of  the  ac- 
counts for  twenty-seven  counties  still 
exists  in  the  Exchequer,  and  is  printed 
as  A'onarum  Inquisttione*  (1807,  fol.). 
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tions  of  the  boroughs  resemble,  on  a  small  scale,  those  of  the 
county. 

1.  In  the  militia  system  the  boroughs  are  in  principle 
incorporated  with  the  counties,  and  furnish  their  contingents 
according  to  tovraships,  parishes,  and  hundreds  just  like  the 
country.  For  London,  however,  a  separate  militia  system 
soon  arose,  owing  to  the  fact  that  the  county  of  Middlesex 

~7  was  included  in  the  government  of  the  city.  A  small  number 
of  other  towns  obtained  in  this  period  by  charter  the  "  right 
of  a  county,"  and  together  with  it  a  special  civic  militia. 

2.  In  the  judicial  administration  a  special  court-leet  had 
become  in  the  preceding  period  the  characteristic  mark  of 
the  civic  constitution.  To  certain  cities  a  civil  jurisdiction 
was  also  granted  after  the  new  pattern  of  judge  and  jury. 
But  the  more  important  civil  and  criminal  cases  were  all 
decided  by  the  itinerant  justices  with  a  jury  of  the  county. 

3.  The  police  administration  also  shows  in  the  cities  a 
gradual  overshadowing  of  the  court  leet  by  justices  of  the 
peace.  The  number  of  the  cities  in  which  at  the  close  of 
the  Middle  Ages  the  court  leet  was  still  of  importance  was 
probably  not  very  considerable.     The  place  of  the  court  leet 

y  is  taken  in  very  important  cases  by  the  justices  of  the  peace 
for  the  county,  whose  jurisdiction  is  expressly  granted  "  as 
well  within  as  without  the  liberties,"  and  therefore  within 
the  separate  civic  districts.  The  good  understanding  sub- 
sisting between  the  towns  and  the  knighthood,  as  well  as 
reasons  of  practical  convenience,  explain  why  on  the  part 
of  the  cities  no  opposition  was  raised  on  principle.  Besides 
this,  the  respectable  landowners  and  lawyers  of  the  towns  were 
also  nominated  as  members  of  a  commission  of  the  peace. 
Nevertheless,  the  later  city  charters,  after  Richard  II.,  were 
frequently  framed  with  a  view  to  a  separate  commission  of  the 
peace,  whose  quarterly  sessions  became  an  ordinary  criminal 
court  for  which  the  town  issued  its  own  list  of  jurors. 
Hide  by  side  with  this  a  rival  jurisdiction  of  the  justices  of 
the  poaco  for  the  county  generally  continued  to  exist.  The 
itpocial  roquiroments  of  the  market  police  were  provided  for 
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in  a  special  department  of  the  clerk  of  the  market,  which 
under  the  name  of  a  "court  of  the  clerk  of  the  market" 
enacted  penalties  for  certain  offences  against  the  market  laws, 
and  under  the  name  of  a  "  court  of  pie-powder  "  served  for 
the  decision  of  certain  market  disputes,  and  for  the  inspection 
of  weights  and  measures. 

4.  In  the  local  taxation  system  the  smallest  boroughs  I 
ranked  as  townships  or  parishes,  though  the  majority  ranked: 
as  hundreds.  London  and  some  others,  on  the  other  hand,! 
ranked  as  counties. 

The  number  of  boroughs  becomes  according  to  this  system 
considerably  increased.  Under  Edward  I.  fifty-four  new  ones 
are  enumerated ;  under  Edward  II.,  sixteen ;  under  Edward 
III.,  twenty-eight ;  under  Henry  IV.,  three  ;  under  Henry  VI., 
four ;  and  under  Edward  IV.,  two ;  so  that  the  number  of 
those  places  which  possessed  a  kind  of  municipal  constitution 
at  the  close  of  the  Middle  Ages  exceeded  two  hundred.  (5) 


(5)  On  the  extension  of  Belf-govem- 
ment  to  the  mimicipalities,  cf.  Gneist. 
"Geach.  d.  Coiumuual-Verfas."  11)4- 
204.  With  respect  to  the  State  govern- 
ment tliey  are  secondary  formations. 
The  exorcise  of  magisterial  authority 
could,  from  the  nature  of  the  public 
business,  be  only  contided  to  larger 
unions.  English  self-government  is 
I  accordingly  based  upon  the  counties 
and  hundreds,  that  is,  u|K)n  unions  of 
(districts  and  bailiwicks,  and  not  upon 
Hownships.  It  is  only  the  city  of 
London  that  properly  speaking  has  the 
character  of  a  c<iunty.  From  this  down 
to  a  number  of  small  market-towns, 
the  municipal  constitution  forms  only 
an  imperfect  application  of  county  self- 
government  to  a  local  union.  The  legal 
bases  of  the  municipal  constitution 
may,  with  Stephen  and  Merewether.  be 
referred  to  the  same  heads  as  in  the 
former  perioil : — 

1.  The  towns  form  a  court  leet  or 
some  other  separate  judicial  district. 
It  is,  however,  not  sufficiently  appre- 
ciated that  by  the  introduction  of  the 
jury  system  and  the  justices  of  the 
peace,  the  form  of  the  old  judicial 
I  township  was  changed,  and  with  it 
1  the  participation  of  citizens  also.    The 


real  life  of  judicial  and  polled  admini- 1 
stration  must  be  looked  for  in  the! 
assizes,  the  justices  of  the  peace,  and  I 
the  jury.  But  the  leet  jury  still  re- 
tained a  right  of  proposing  the  mayor' 
or  provost ;  and  this  right  in  process  of 
time  developed  itself  so  far,  that  in 
some  places  the  leet  jury  actually  elects, 
whilst  in  others  it  only  presents  for 
election  (S>criven,  "  Copyhold,"  ii.  860). 
In  performing  their  police  duties,  the 
lawmen  of  the  leet  could  also  pass 
bye-laws  which  had  the  force  of  law 
within  the  district. 

2.  The  boroughs  are  still  in  the 
position  offirinn  burgi.  It  is,  however, 
a  fact  not  sufficiently  appreciated  by 
Merewether,  that  this  relation  was 
materially  altered  by  the  right  of  the 
counties  and  cities  to  grant  taxes. 

3.  The  class  of  burgesses  still  con- 
sists of  the  resident  householders,  who 
are  included  among  those  paying  "  scot 
and  lot."  The  ordinances  dating  from 
the  era  of  the  house  of  Lancaster  still 
recount  theold  cliaracteristicsof  citizen- 
ship, such  as  being  sworn  to  the  King 
and  the  town ;  living  by  their  liveli- 
hood, merchandise,  or  crafta;  house- 
holding  in  their  own  persons  and  names; 
bearing  tax  and  talUage,  lot  and  scot. 
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These  are  the  bases  of  self-government  by  which  the  central 
government  now  entered  into  a  firm  bond  of  union  with  the 
county  government,  by  which  the  classes  of  society,  though 
differing  in  their  landed  and  industrial  interests,  now  become 
united  together  to  fulfil  their  political  duties  ;  and,  filled  with 
the  consciousness  of  public  duty  and  a  common  zeal  for  the 
general  welfare,  all  gain  the  capability  of  taking  part  in  the 
government  of  the  country.  The  recognition  of  personal 
liberty  by  Magna  Charta  is  followed  by  the  political  liberty 
which  calls  the  existing  middle  classes  to  take  part  in  the 
government  of  the  realm  in  the  form  of  county  and  municipal 
unions.  The  political  self-consciousness  thus  strengthened, 
from  this  time  onwards  unfolds  itself  in  its  firm  national  indi- 
viduality, and  challenges  comparison  with  the  great  civilized 
States  of  the  Continent.*** 


It  has  been  frequently  remarked  that 
the  English  towns  have  never  attained 
to  the  importance  of  those  of  the  Con- 
tinent. Their  striving  after  separation 
lasts  only  as  long  as  the  old  regime 
of  tlie  Norman  Viceromites.  So  soon 
as  those  causes  fell  to  the  ground, 
thanks  to  the  central  courts  and  tlie 
altered  position  of  the  sheriffs,  the  towns 
remained  unresistingly  in  the  militiiry 
and  other  systems  of  the  county  unity, 
and  contented  themselves  witli  more 
restricted  immunities.  Their  participa- 
tion in  the  jury  and  in  the  commissions 
of  peuct\  as  well  as  equality  in  respect 
of  taxation,  kept  them  in  active  inter- 
courso  with  the  knighthood.  Trade 
and  industry  moreover  existed  from 
time  immemorial  in  the  country  also  ; 
conversely  many  landowners  had  also 
town  houses,  fho  adminiHtralicm  of 
the  provincial  police  magistrates  gained 
respect  and  (xipularity.  In  sliort,  the 
reasons  are  not  found  in  Knghmd, 
wliioh  in  (Jermany  forcod  the  cities  to 
ahut  themselves  olf  in  fuctand  law  and 
to  lH'w»mo  fortn'HHes,  in  order  to  avoid 
ahnringtlio  lot  of  tlie  |K'asantry.  llenno 
tho  municipal  government  in  England 
WM  the  reverw)  of  that  in  (Germany — it 
WM  the  weaker  part  of  Helf-governnunt ; 
•od  thuM  may  no  explaintxl  the  some- 
wiiot  iiulK>rdinate  |>Oflilion  of  the  niuni> 
eipftl  doputiiM  ill  tho  liowur  House, 


though  they  exceed  the  knights  of  the 
shires  in  number. 

***  The  quiet  but  grand  significance 
of  this  pcriotl  is  thoroughly  appreciated 
by  Macaulny  ("  History,"  cap.  1.) : 
"  Sterile  and  obscure  as  is  that  portion 
of  our  annals,  it  is  there  that  we  must 
seek  for  the  origin  of  our  freedom,  our 
prosperity,  and  our  glory.  Then  it 
was  that  the  great  English  people 
were  formed,  that  the  national  cha- 
racter began  to  exhibit  those  peculiari- 
ties which  it  has  ever  since  retained, 
and  tliat  our  fathers  became  emphati- 
cally islaniiers,  islanders  not  merely 
in  geographical  position,  but  in  their 
politics,  their  feelings  and  their  man- 
ners. Then  first  appeared  with  dis- 
tinctness tliat  constitntiou  which  has 
ever  since,  tlirough  all  changes,  pre- 
served its  identity ;  tliat  constitution 
of  which  all  the  other  free  constitu- 
tions in  tho  world  are  copies,  and 
whieh,  in  spite  of  some  defects,  de- 
serves to  1)0  regarded  as  tho  best  under 
which  any  gnat  society  has  ever  yet 
cxisttul  during  nmiiy  ages.  Then  it 
was  that  tho  House  of  (Jominons,  the 
archetype  of  all  the  representative  as- 
Bemblies  whicii  now  meet,  either  in  the 
old  or  in  the  \w\\  world,  held  its  first 
sittings.  Then  it  was  that  the  Common 
Law  rose  to  tlu!  dignity  of  a  science, 
and  rapidly  became  a  not  unworthy 
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Absolute  rule  is  now  superseded  by  a  constitutional  gobem-  . 
ment  accorlJing  to  lafo ;  a  government  which  by  means  of  | 
permanent  political  institutions  gives  to  the  rights  of  the 
individual,  and  to  the  participation  of  the  people  in  the 
government  of  the  land,  those  guarantees  which  were  aimed 
at  in  Magna  Charta.  The  constitution  of  the  Government 
and  the  division  of  power  are  now  as  follows  : — 

1.  The  ordinary  administration  of  justice  is  consolidated  in 
fixed  judicial  bodies,  or  central  tribunals.  These  represent  the 
most  durable  formation  of  the  era  of  the  rise  of  the  estates 
(cap.  22). 

2.  The  conduct  of  the  highest  political  business  becomes 
consolidated  in  a  standing  state  council  or  permanent  council 
(cap.  23). 

3.  The  participation  of  the  prelates  and  barons  in  the 
central  government  of  the  realm  is  fully  established  owing 
to  their  being  periodically  summoned  to  the  royal  council ; 
in  union  with  this  they  form  the  Parliamentum  or  Magnum  j 
Concilium,  which  at  the  close  of  this  period  has  developed 
into  an  hereditary  council  of  the  Crown  (cap.  24).  j 

4.  The  participation  of  the   communitates  in   the   central    i^ 
government  develops  into  a  House  of  Commons  (cap.  25). 

The  whole  development  of  the  government  by  estates  of  the 
realm  confines  itself,  however,  to  the  temporal  side  of  the 
State,  which  is  now  confronted  by  the  gradually  increasing 
isolation  of  the  ecclesiastical  hierarchy  (cap.  26).  ' 

rival   of  the   imperial   jurisprudence.  aptitude  for  all  the  highest  purposes 

Then  it  was  that  tlie  ooura<i;e  of  those  of  the  poet,  the  philosopher,  and  the 

sailors  who  manned  the  rude  barks  of  orator,  inferior  to  tlie  tongue  of  Greece 

the  Oinque  Ports  first  made  the  flag  of  alone.     Then,  too,  appeared  the  first 

England  terrible  on  the  seas.     Then  faiut  dawn  of  that  noble  literature,  the 

it  was  that  the  most  ancient  colleges,  most  splendid  and  the  most  durable  of 

which   still  exist,  at   both  the  great  the  many  glories  of  England."     Upon 

nationalseatsof  learning,  were  founded.  the  obscurity  described  by  Maoaulay 

Then  was  formed  that  language,  less  as  existing,  light  can  in  most  cases  be 

musical  indeed  than  the  languages  of  thrown  from  the  fundamental  bases  of 

the  south,  but  in  force,  in  richness,  in  this  political  system. 
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CHAPTER  XXII. 

^5^  Courts  of  Common  ILafco. 

The  establishment  of  a  definitely  secured  judicial  system 
in  the  spirit  of  true  monarchy  begins  with  Edward  I. 
The  firmest  barrier  against  arbitrary  decisions  under  the 
personal  government  was  formed  in  this  period  by  three 
corporate  oflicial  bodies  under  the  names  of  Court  of  King's 
Bench,  Court  of  Common  Pleas,  and  Court  of  Exchequer. 
They  may  be  designated  the  three  ordinary  Courts  of  Common 
Law,  side  by  side  with  which  certain  special  courts  of  the 
Norman  feudal  system  still  continued,  to  which  I  shall  refer 
at  the  close  of  the  chapter. 

I.  '^Tlbf  Court  of  iiiting'S  23encD  had  already  under  Henry 
ni.  become  organized  as  a  nearly  permanent  court,  in  which 
the  King  claimed  the  right  to  preside  in  person.  This 
tribunal  was  on  that  account  still  to  follow  the  person  of  the 
King  as  a  "  Curia  coram  Rege  uhicunque  fuerimus  in  Anglia." 
With  this  condition,  the  court  consisted  of  a  bench  of  four 
or  five  jiisticiarii,  whose  president  from  Edward  the  First's 
time  was  called  "  Capitalis  Jiisticariua  ad  placita  coram  Rege 
tenenda"  and  may  to  a  certain  extent  be  regarded  as  a 
successor  of  the  old  high  justiciary,  but  only  for  judicial 
business.     In  this  court  are  combined — 

1.  The  pUicita  coronee  or  criminal  cases,  extended  so  as  to 
include  petty  offences,  but  in  such  a  manner  that,  as  a  rule, 
the  same  cases  can  also  be  dealt  with  by  the  justices  of  the 
peace  at  the  quarter  sessions. 
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2.  The  police  control,  which  was  from  the  first  combined 
with  the  exercise  of  penal  justice ;  the  judges  are  in  their 
official  capacity  the  supreme  conservatores  pads. 

3.  The  constitutional  appeal  from  the  lower  courts ;  in 
this  sense  Bracton  calls  the  judges  "  capitales,  generates, 
perpetui  et  majores,  a  latere  regis  residentes,  qui  omnium  aliorum 
corrigere  tenentur  injurias  et  errores,"  that  is  to  say,  a  higher 
tribunal  for  the  courts  of  the  land,  with  the  exception  of  the 
Exchequer,  which  in  its  capacity  of  supreme  court  of  finance, 
stands  in  the  same  rank  with  it.  (1) 

11.  VLf)t  Court  of  (JTommon  ^kas  as  a  permanent  court  of 
law  for  civil  actions  between  private  persons,   in  which   no 


(1)  The  formation  of  the  Conrt 
of  King's  Bench  is  intimately  con- 
nected with  the  discontinuance  of  the 
office  of  Capitalis  Justiclarius  Angliae. 
After  the  Battle  of  Kvesham,  Henry 
III.  did  not  afjnin  nominate  to  this 
office.  In  52  Henry  III.,  however, 
Robert  de  Bruce  was  by  patent  ap- 
pointed to  be  "  Capitalis  Justiciariua 
ad  placita  coram  lietje  ttnemla,"  and 
from  tliis  time  this  is  the  ordinary 
title  of  the  president  of  the  King's 
court,  who  is  no  longer  to  be  governor 
general  of  the  realm,  but  only  a  repre- 
sentative of  the  royal  power  in  its 
judicial  branch  (Foss,  "Judges  of 
England,"  ii.  135;  iii.  18).  The 
number  of  his  assistant  justices  was 
'under  Edward  I.  as  a  rule  four,  in  the 
later  years  of  the  reign  three;  under 
iEdwar<i  III.  at  first  three,  and  then 
jagain  four  (Foss,  iii.  19,  342).  For- 
xescue  (writing  in  the  middle  of  tlie 
fifteenth  century)  says,  that  four  and 
sometimes  five  justices  sat  in  the 
King's  Bench.  As  to  the  jurisdiction 
of  the  King's  Bench,  cf  Reeves,  ii. 
247,  248.  If  the  King  was  within  the 
realm,  the  court,  according  to  Norman 
custom,  was  certainly  always  obliged 
to  follow  him.  Kdsvard  I.  and  Edward 
III.  insisted  upon  this,  in  spite  of  the 
petitions  of  Parliament  (Foss,  iii.  339). 
Under  Richard  II.  also  a  circuit  was 
made  to  Coventry  and  "Worcester. 
But  in  the  second  half  of  this  period 
the  sitting  at  Westminster  became  the 
rule  of  practice,  with  the  reservation 
,of  a  change  of  place  in  time  of  war  and 
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national  calamities.  The  kings  have 
never  expressly  renounced  their  tra- 
ditional right  of  presiding  in  person. 
John,  from  the  fifth  to  the  sixteenth 
year  of  his  reign,  wa«  frequently  present 
at  the  sittings  (Foss,  ii.  4),  and  also 
held  circuits  in  person  in  company 
with  certain  of  his  councillors.  Henry 
III.  also  sat  in  person  in  judgment  on 
certain  important  cases,  and  notably 
in  an  action  brought  against  the  bur- 
gesses of  Winchester  administered 
severe  justice  (Palgrave,  i.  292). 
Under  Edward  I.  and  II.  we  meet  also 
with  isolated  instances  of  the  King 
presiding  in  person  (Palgrave,  Privy 
Council,  62).  Circuits  undertaken  by 
the  King,  so  long  us  the  separate  in- 
stitution of  itinerant  justices  lasted, 
occur  until  Edward  III.'s  accession  to 
the  throne  (Palgrave,  Commonwealth, 
i.  292).  And  even  after  the  itinerant 
justices  had  ceased  as  a  separate  in- 
stitution, the  King  sometimes  took 
part  in  the  circuits  of  the  justices  of 
his  realm.  Under  Henry  VI.,  on  the] 
other  hand,  it  was,  according  to  For-  \ 
tescue,  no  longer  "  customary  "  for  the 
kings  of  England  to  sit  in  court  and 
deliver  judgment  themselves  (Foss, 
iv.  215).  Edward  IV.  is  said  to  have 
once  sat  for  three  days  in  the  King's 
Bench,  but  only  "  to  see  how  his  laws 
were  executed "  (Allen,  Prerogative, 
93).  Hence  we  perceive  that  the 
monarchy  was  finally  restricted  to  its 
old  formal  authority  in  the  department 
of  the  administration  of  justice. 

2o 
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I  royal  rights  were  involved  had  also,  from  Edward  I.'s  time, 
its  special  president,  under  the  name  of  a  Capitalis  Justiciarius, 

'  and  its  regular  seat  at  Westminster.  To  oppose  the  excessive 
centralization,  the  statute  of  Gloucester  (6  Edw.  I.  c.  8) 
prohibited  the  royal  central  courts  of  justice  from  dealing 
with  claims  not  exceeding  forty  shillings  ;  these  petty  cases 
were  reserved  to  the  county  and  local  courts.  Nevertheless 
the  number  of  actions  had  increased  to  such  an  extent  that 
from  the  time  of  Edward  III.  the   number  of  justices   was 

\  augmented  from  three  to  six,  and  occasionally  to  seven.  In 
answer  to  complaints  from  the  estates,  the  assurance  was 
repeatedly  given  that  communia  placita  were  no  longer  to 
be  heard  in  the  Exchequer.  The  administration  of  justice 
by  the  King  in  person  was  also  given  up  in  these  cases.  (2) 

III.  '^l)Z  Court  of  (SxctctJUtr  now  becomes  separated,  in 
its  capacity  as  a  financial  tribunal,  from  the  administrative 
central  government  of  the  Exchequer.  The  carrying  out  of 
the  fundamental  provisions  of  Magna  Charta  rendered  a 
change  in  the  administration  necessary  for   a  great  part  of 

(2)  The   independent  formation    of  as  capitalis  justiciariue  of  this  diviaion 

the  Court  of  Common  Pleas  is,  accord-  (Foss,  iii.   20).      The  nunibor  of  the 

ing  to  the  careful  researches  of  Foss  assistant  justices  varied  under  Edward 

(ii.    160   i^pq.),  of  subsequent^  date  to  I.  between  four  and  six ;   under  Kd- 

Magna    Charta.     The  Germanic   con-  ward   II.  was  as   a  rule  six ;   in  6-9 

ceptiim  of  tlie  judicial  office,  and  the  Edward  II.  a  seventii  was  added  to 

desire  to  keep  free  from  the  influences  their  number.     Under  Henry  VI.  the 

of  court  favour  or  disfavoiu*,  showed  number  once  reached  eight.     The  offi- 

itsclf  more    strongly   here  than  else-  cial  name  of  this  court  is  "  Commune 

where.    The  necessity  of  a  fixed  and  lianrum"  and  in  contradistinction,  the 

detenninate   administration   of  justice  King's  iJench  is  ealled  ^'■hanrum  regis" 

in    ordinary  civil    disputes    has    been  or  ^'bancum  iiostrum."     Tlie  a.ssuriinco 

most    keenly    felt,    e8|)ecially     under  given  in  Magna  Cimrta  as  to  the  fixed 

John's  system    of   government,    wlio  scat    of    tliis    court    of  law    was  not 

hu<l,  in  the  cleventli  year  of  his  reign,  followed  out  to  tiio  Utter ;  a  removal 

■at    in  judgment    at    not    less    than  still  took  place  fi-e(}uently,  and  notably 

twentv-four    places.     This   gave    rise  from   Westminster  to  York   (Foss,  ii. 

to     the    clause     of    Magna     Charta  135,  nf),  177  srq.;   iii.  K!;   ;{48  srq.; 

"  Communia    placita    non    $equautur  iv.  l;i).     lint  in  the  second  half  of  tlio 

curiam   liegis  sed  tertenntur  in  aliauo  period    the  sittings    at    Westniinstor 

eerto  heo."      Under   Henry   III.   tliis  must  be   regarded   as   estal)lisiie<l  by 

OMiuraDoe  wait  Hctu<l    upon    in  so   far  law.     'i'ho  limitation  of  its  (<<>mpetencQ 

that  civil    actions  were   for  the   most  to  claims  exceeding  forty  shillings  was 

imrt  dealt  with  in  a  sp^reial  divisiim  ren<iered     somuwiiat     in(^1^ectnal     by 

of  the  King's  court,   and    indeed    at  evasion  by   means   of  fictinns   (Hlack- 

VoatmiiiNti-r.     liut  it  was  not  till  after  stone,  iii.  :!()).     As   to  the  limitation 

tlio  atwc'iuiioa  of  ICdward  1.  that  (lilbert  o[  i\ni  amivtunia  placita,  cl'.  Foss,  ii. 

do  Pruatoa   wua  deflnitoly  dusiguutud  1U5. 
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the    Exchequer  business.      Free  persons  and  free  property 

were  at  all  times  to  be  judged  "according  to  the  law  of  the 

land,  and  the  customary  forms  of  procedure."    A  number  of 

Barons  of  the  Exchequer  accordingly   associated  themselves 

into  a  judicial  body  for  this  department  of  business,  which 

may  be  compared  with  the  judicial  division  in  the  German 

"  Kriegs   und  Domanen   Kammer "   in   later  centuries.     To 

make  these  judicial  decisions   independent  of  the   influence 

of  the  heads   of  the  department,  the  judicial  division  after 

Edward  11.  also  received  its  own  president  or  Chief  Baron, 

who  was  as  a  rule  chosen  from  among  those  persons  legally 

qualified   for    the    judicial    office,   and  was  often    expressly 

appointed  for  life. 

Notwithstanding  this,   the  position  of  the  court  continued 

to  be  a  somewhat  subordinate  one.     Its  members  were  usually 

appointed  from  among  the  higher  officials  of  the  Exchequer 

department,   from   whom   it  was   difficult    to  eliminate    the 

financial  spirit.      Hence  it  is  the  more  readily  conceivable 

that  the  retention  of  the  old  method  of  assigning  ordinary 

pleas  to  the  Exchequer  now  led  to  loud  complaints.     In  5 

Edward  I.  a  rq^'al  writ  was  addressed  to  the  barons,  which  in 

general  terms   prohibits  them  from  dealing  with   communia 

placita,   as  being  contrary  to  the  letter  of   Magna  Charta. 

This  was   repeated  in  the  statute  of  Rutland  (10  Edw.  I.), 

with  the  remark,  that  in  this  manner  the  King's  suits  as  well 

as  those  of  the  people  were  unduly  protracted.     As,  however 

(probably  in  consequence   of  the  interest  in  the  court  fees), 

the  rule  was  often  evaded,  it  was  again  repeated  in  ihQArtieiili 

super  Chartds  (28  Edw.  I.),  and  then  once  more  in  5  Edward 

11.     In  later  times  the  rule  was  again  evaded  by  fictions.     Yet 

in  substance  a  better   state   of  civil  and  penal  justice  was 

attained  by  the  separation  of  the  courts,  which  could  be  no 

longer  compared  with  the  condition  of  things  in  the  former 

period.  (3) 

(3)  At  this  time  the  Treasurer  and  for  cases  which  were  to  be  decided  upon 

the   Chancellor  of  the  Exchequer  are  arg:ument,  a  number  of  barons  formed 

regarded    as   h  ading   officers  of    the  a  Court  of  Exchequer  Chamber.     The 

Exchequer,  side  by  side  with  whom,  appointment  of  a   Capitalis  Baro  by 
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IV.  'S^te  continuous  ronsolfijntion  of  tJbt  staff  and  the  course 
of  business  of  the  bencJ^fS  of  f utigcs,  is  further  shown  in  the 
'  following  alterations.  The  judicial  benches  gradually  absorb 
jthe  separately  appointed  itinerant  justices.  Under  13  Edward 
I.  c.  30,  the  Justices  of  Assize  and  Nisi  Prius  were  to  be 
appointed  from  the  sworn  justices  of  the  King.  According 
to  27  Edward  I.  c.  3,  4;  12  Edward  II.  c.  3;  and  14 
Edward  III.  c.  16,  every  justice  of  the  central  courts  and 
every  baron  of  the  Exchequer  may,  if  he  is  a  professional 
lawyer,  sit  as  itinerant  justice  on  any  case,  it  being  im- 
material into  which  court  the  matter  was  introduced.  Where- 
as the  itinerant  justices  were  originally  delegati  principis, 
they  now  gradually  appear  as  delegati  of  the  permanent 
courts.  The  commissions  which  were  formerly  separate 
were  now  assigned  to  them  in  union,  and  became  more  and 
more  systematic.  Under  Henry  VI.  the  maxim  was  established 
that  every  justice  of  assize  represents  the  whole  tribunal  in 
which  the  action  has  commenced.  Thus  the  most  dangerous 
feature  of  the  old  judicial  commissions  disappears.      About 

royal  patent  only  dates  from  May  30th,  in    the   affairs  of  private  individuals 

1317    (Fobs,    iii.   196,    108;    Tliomos,  whilst  they  wore  engaged  in  transact- 

Exchequer,   107,    108).      The  number  ing  the  King's   business;    excepting 

of  the  assessor  judges  was  four,  five,  only  complaints  against  officers  of  the 

or  six  (Fobs,  iii.  19G;  iv.  233).     Tliese  Exchequer,  who  retain  their  exclusive 

assessors    were   as    a    rule    promoted  judicial    privilege    in  the  court  itself 

under-officials ;   their     pay     remained  (Foss,  ii.  IDG).     But  it  was  not  until  i 

during    tlio    whr)le   period   far   below  Edward  I.'s  reign  tiiat  it  was  acknow- 

that  of  the  JHKficinrii  (Foss,   iii.  44).  lodged,  that  the  parties  have  a  right! 

Only  the  office  of  Chief  Baron  wns  as  to  such  non-interi^eronco  according  to, 

a  rule  filled   by    snvieiUes  ad  legem,  the  principles  of  Magna  Charta  (Foss, ^ 

wlience  also,  according  to  4   P^dward  iii.   22).     When  in   later   times  there 

III.  c.  16,  the  Chief  Baron  can  bo  ap-  arose   out  of  the   oflicial    j)nsiti(m   of 

pointed  a    justice   of    assize,    "  if  ho  the    Lord    Ciiancellor    a    new    (ujnity 

nclong  to  till"  Bworn  Borjeants  of  the  jurisdiction,  \vhi<'h  aoUMl  according  to 

King."     It  was  not  until  the  time  of  the  principles  of  administrative  justice 

the    Tudor   dynasty   that   the   barons  without   a   jury,    in   addition   to    the 

wore  put  on   a  perfect  cqiuility  with  judges,  the  chief  of  depiirtinents,  i.e. 

tho  juHticea  both  in  quuliticattDU  and  the  treasurer,   and  the   ( 'hancellor  of 

'  rank  (Fo.«8,  v.  4()t);  vl.  17).     The  uinro  tho   KxcluMjuer,   participated    in   this 

ooncuiviible  in  it,  that   tlio  |iublie,  as  new  luiangeiuent  (I'honiaH,  Materials, 

well    OH    the    luwyeiH,    viewed    with  ii.).     The  old  lOxdiequer  appeals  from 

unwillint;  ny*'"  civil   nctions    lirought  tliat    time  to  be    dis.^olved    into    four 

7  into  tliK  Kxclieq  Iter.     By  iht^  Sintntum  divisions;  wliicli,  hnwiver,  are  jiartly 

^    d«  Seaeoario,  ftl    Henry    III.  (I2f!(!),  formed  of  the  same  ))er8on8  :   (1)  Tho 

^fthnd  been  already  provid<Ml  that  tlio  Court  of  Accounts,  (2)  The  Court  of 

Intiwurer  and  tlin  burouH  hlioiild  bind  Keceipt,  (3)  The  (Joiirt  of  I'leas,  and  (4) 

tli(riiiM)lvt*ii  by   outh   not   to   iiiterfuru  Tho  Court  of  Exchequer  in  Equity. 
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tlie  middle  of  Edward  III.'s  reign  the  special  itinerant  judges 
disappear  before  the  ordinary  justices  of  the  central  courts. 
In  addition,  it  is  true,  special  commissions  of  oyer  and  terminer 
were  still  addressed  to  the  local  judges  as  necessity  required 
in  turbulent  times.  After  the  introduction  of  the  office  of 
justice  of  the  peace,  however,  the  local  criminal  commissions 
acquire  a  permanent  judicial  form,  and  thus  the  organization 
of  the  judicial  offices  was  completed,  (a) 

The  higher  judicial  staff  now  forms  a  paid  and  learned 
official  class,  as  a  rule  distinguished  by  titles,  as  knights- 
bannerets,  knights,  or  knights  of  the  Order  of  the  Bath.  A 
motion  made  in  Parliament  that  it  should  itself  pay  the  justices 
their  salaries,  was  rejected,  [b)     As  personal  servants  of  the 


(a)  The  statute  13  P'dwani  I.  and 
the  following  statutes  aim  at  employ- 
ing the  whole  stuff  of  all  the  courts 
in  the  civil  assizes :  27  Edw.  I.  c.  3 
and  4;  11  Edw.  III.  c.  16.  But  with 
the  circuits  of  the  justices  of  assize  a 
general  commisgiuit  of  oyer  and  terminer 
became  now  more  and  more  regularly 
combined,  addressed  to  the  Lord  Chan- 
cellor, certain  high  officers  of  State, 
barons,  the  justices  of  assize  and  their 
representatives,  for  dialing  with  all 
crimes  and  a  large  number  of  offences, 
supposing  that  they  have  been  com- 
mitted and  liave  been  presented  in  the 
county.  But  the  right  accorded  by  the 
Istatute  of  Westminster  2  of  appointing 
special  commissions  for  special  cases 
'still  remained  reserved.  By  2  Edward 
III.  c.  2,  the  assurance  was  given  that 
such  commij-sions  should  be  regularly 
issued  to  justices  of  the  realm,  and 
only  in  urgent  exceptional  cases  to 
other  persons  (Coke,  Inst.,  ii.  419; 
iv.  152).  This  was  followed  by  a  more 
extensive  commhsio  ad  gaolas  deliber- 
andas,  for  clearing  the  county  prisons, 
in  which  the  separate  prisons  were 
named  under  the  great  seal.  A  further 
forum  deprthensionis  was  thereby 
originated,  tlie  first-named  commission 
only  embracing  a  forum  delicti  com- 
tniiisi.  Hence,  as  early  as  the  reign  of 
Edward  III.,  the  statt  of  the  special 
itinerant  justices  diminishes  (Foss,  iii. 
359  3(J0).  They  are  last  mentioned  in 
the  years   1333  and  1349.    Pecuniary 


interests  also  tended  towards  the  same 
end;  as  every  justice  of  the  realm  in 
his  capacity  of  justice  of  assize  obtained 
the  considerable  addition  of  £20  to  his 
salary.  The  commis>ions  of  oyer  and 
terminer,  which  were  still  specially 
appointed,  were  oidy  to  be  appointed 
in  urgent  cases,  and  then  in  an  impartial 
manner,  not  by  the  magnates,  and  not 
by  the  parties,  but  by  the  authoritieg 
tiiemselves  (2  Edw.  II.  o.  2:  Coke, 
lust.,  ii.  419;  iv.  152).  According  to 
20  Richard  II.  c.  3,  no  man  is  to  be 
justice  of  assize  or  of  gaol  delivery  in 
his  own  connty,  and  no  "magnate  of 
the  realm  "  is  to  sit  with  the  judgea 
in  the  assizes. 
(6)   The   personal   position    of   the 

i'ustices  of  the  realm  shows  us  their 
lonourable  standing,  nearly  on  a  par 
with  that  of  the  highest  officers  of  the 
realm.  Personal  disrespect  towards 
them  was  punished  with  great  rigour 
(Foss,  iii.  43).  Their  salaries  remained 
duriug  tills  period  comparatively  uni- 
form, £40  for  the  chief  justices,  forty 
marks  for  the  puisne  judges  and  the 
chief  baron.  The  justices  and  the 
chief  baron  always  received  an  addi- 
tional pay  of  £20  as  being  justices  of 
assize,  and  many  judges  besides  re- 
ceived additional  emoluments.  Under 
Henry  VI.  the  chief  ju^tiee  of  the 
King's  Bench  had  IbO  marks;  the  chief 
justice  of  the  Common  Pleas  140  marks 
(Fuss,  iv.  227).  The  ofticial  costume 
was   the  same  for  the  whole  staff  of 
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King  they  are  paid  out  of  his  personal  income,  and  subjected 
to  his  personal  penal  power.  For  example,  Edward  I.  deposes 
his  chief  justice,  Hengham,  and  inflicts  a  fine  of  seven  thousand 
marks ;  the  other  justices  were  fined  from  three  to  six  thousand 
marks  for  extortion,  and  probably,  also  for  corruption.  This 
penal  jurisdiction  was  not  questioned  in  the  century  embracing 
the  reigns  of  Edw.  I.,  II.  and  III.,  and  was  repeatedly  put 
in  force.  But  still  more  stringent  was  the  precedent  made  in 
Eichard  the  Second's  reign,  when  the  justices  took  part  in 
the  feud  of  the  great  nobles,  and  returned  a  doubtful  opinion 
as  to  a  royal  ordinance.  After  the  failure  of  an  attempted 
coup  d'etat,  all  who  had  been  implicated  in  delivering  the 
opinion  were  condemned  to  death  by  Parliament  for  high 
treason,  and  the  chief  justice,  Tresilian,  was  executed,  whilst 
the  sentence  of  death  passed  on  the  rest  was  commuted  into 
one  of  banishment ;  the  legality  of  this  proceeding  was  also 
maintained  at  the  accession  of  Henry  IV.  This  important 
event  left  behind  it  for  later  times  the  impression  that  the 
independence  of  a  State  tribunal  required  the  judicial  ofiice 
to  be  strengthened  by  the  power  of  the  landed  interest,  which 
support  was  in  process  of  time  found  in  the  Upper  House,  (c) 


judges.  As  to  Ihe  very  solemn  oatli 
taken  by  justices,  cf.  Foss,  iii.  860. 
The  justices  were  selected  from  among 
the  number  of  the  graduated  advocates, 
i.e.  King's  st-rjeants.  Even  in  the  pre- 
ceding poriiwl  Foss  reckons  among  206 
jiM^/Waru  about  125  men  of  the  hgal 
profession.  Under  Henry  III.  out  of 
lOOjMd/iVjVirit  he  only  finds  eleven  of 
whom  it  may  not  bo  a.ssnined  that  they 
have  practised  in  some  way  or  other  as 
wlvocates.  In  this  period  it  can  in 
almost  every  individual  cawe  be  defi- 
nitely shown  that  the  justices  have 
been  advance<l  to  their  jKwition  from 
the  legal  profession.  In  conformity 
with  the  old  |>rinciples  of  a  judicium 
parinm,  the  justiccH  receive  the  honour 
of  kniglitlxKMl,  und  usually  even  the 
higher  rank  lanqunm  haurrvAtt  (Foss, 
iii.  mvi,  m\). 

(c)  The  |N*rHonnl  responsibility  of  the 
judge**  was  derived  from  their  position 
•«  livlegutei  of  tlio  King  invevted  with 


his  personal  judicial  authority.  Tlieir 
appointment  is  accordingly  not  merely 
as  a  rule  subject  to  revocation  (durante 
bene  yhicito),  but  they  are  also  subject 
to  the  King's  personal  penal  jurisdic- 
tion, which  was  apparently  preceded 
by  an  inquiry  by  an  assembly  appointed 
for  the  purpo.sc  (Foks,  iii.  2(12).  In  a 
very  summary  and  hasty  manner  Ed- 
ward III.  ])roceeded  to  dismiss  and 
arrest  several  justices  (Foss,  iii.  341) 
in  the  year  VMO,  and  aj^aiii  five  years 
later  for  a  mor*?  serious  cause  (Foss, 
iii.  )^i^T^).  In  later  times  (H.'^eijilinary 
pnni.shments  had  almost  (lisapiicared 
l)y  reason  of  irregularity  in  tiii'  conduct 
ot  the  business  of  tlie  courts.  Hut  a 
more  serious  side  to  their  responsibility 
siiowed  ils(  If  in  10  Uielnvrd  II.  Two 
jnsticM's  were  at  (hut  time  ninnlcred  in 
a  {lopidar  tumult,  and  a  third  was 
exec II led  for  iii^'h  treason.  Hobert 
Tresilian  had  allowi:d  himself  to  bo 
ouipluycd,  agnoably    to  tho  potbunul 
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The  ordinary  course  of  the  civil  and  criminal  justice  in 
individual  decisions  had  after  this  time  attained  that  steadi- 
ness and  stability  which  was  in  keeping  with  the  spirit  of 
Magna  Charta.  The  law  to  be  applied  has  now  the  distinct 
character  of  "judge-made  law."  From  the  thirteenth  century 
dates  the  definite  distinction  between  coinnion  law  and  statute 
law.  The  latter  is  the  law  proceeding  from  royal  ordinances 
and  resolutions  of  Parliament ;  the  former  is  that  created 
by  the  blending  of  the  Anglo-Saxon  customary  law  with  the 
Norman  feudal  system,  and  the  older  maxims  in  the  judicial 
administration  of  the  curia  regis  and  the  county  courts.  The 
further  development  is  now  found  in  the  central  courts.  '*  The 
common  law  rests  in  the  breast  of  the  judges  of  the  court 
of  common  law ;  "  it  is  a  judge-made  law  from  the  very  begin- 
ning of  this  period,  and  in  so  decided  a  form  that  the  authority 
of  the  law  books  very  soon  dwindles,  while  the  collections 
of  precedents,  or  year  books,  become  the  living  source  of  law. 
To  maintain  the  unity  of  this  law,  analogous  principles  are 
formed  to  those  of  the  German  common  law :  no  customary 
right  can  maintain  itself  against  the  statute  law ;  the  custom 
must  be  legitime  prasscripta — that  is,  must  have  existed 
anterior  to  Richard  I. ;  it  must  also  be  rationabilis — that 
is,  practice  excludes  such  customs  as  are  in  antagonism  to 
the  leading  principles  of  the  law  of  the  land. 

wishes  of  tho  King,  to  bring  about  that  oompulaion  had  been  used  towards 

II  counter-revolution.  A  defeated  party  them,   and  were  in  like  fashion  con- 

sdujiht  for    this   purpose   to   gain  the  denined  to  deatli   and   to  confiscation, 

decision  of  the  highest  judicial  uuthori-  hut  the  sentence  was  commuted   into 

ties,  that  an  ordinance  fornitrly  issued  banishment.    See   as   to   these    events 

in  conformity  with  the  law  was  illegal,  Foss,   iv.   3,  4.   102-108.      The  later 

and  "the  authors  of  it  guilty  of  high  judicial  staff  remained  so  far  outside 

treason  and    punisiiable  with  death."  the  great  party  feuds,  that  even  at  the 

The    Lord    Chief   Ju^tice,    who   had  change  of  dynasty  under  Henry  IV., 

already  shown  himself  servile  to  tlie  Edward  IV.,  Richard  III.,  and  Henry 

power  of  the  day,  collected  his  justices  VII.,   the  former  justices    were    con- 

in  all  secrecy  and  ha^te  to  deliver  the  firmed.    Under   Edward  IV.  only  the 

required  opinion.      The  coup   d'etat,  two  Chief  Justices  were  excepted,  of 

however,  completely  failed ;  the  Chief  whom    one    was    already    a    fugitive 

Justice    fled,    was  apprehended,    con-  (Foss,  iv.   380).      The   dread   felt   by 

demned    by   Parliament   to   death  for  the  justices  of  a  collision  with  Parlia- 

high  treason,   and   executed    on  Feb-  ment  is  notably  shown  in  their  refusal 

ruary  lUth,  1388.     The  other  justices  to  give  any  opinion  as  to  the  extent  of 

were  also   put  on   their  trial   by   the  the   personal   privileges   of  the  High 

Luwer  House,  in  spite  of  their  excuse  Court  of  Parliament  in  32  Henry  VI. 
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A  natural  efifect  of  the  institution  of  judicial  benches  was 
the  development  of  a  special  legal  profession.  About  the 
time  at  which  the  central  courta  iiecaine  permanently  fixed  at 
Westmiastar,  we  find  the  first  traces  of  inns  ^of^urists,  at 
first  comprising  students,  advocates,  and  under-ofticers  pro- 
miscuously, but  still  (like  the  courts  of  law  themselves)  on 
a  great  scale,  and  with  a  strongly  prominent  esprit  de  corps. 
In  20  Edward  I.  the  first  attorney's  code  was  published  ; 
according  to  which  the  Chief  Justice  was  to  admit  a  certain 
number  (about  140)  of  efficient  "  Attornati  et  Apprentitii  qui 
curiam  sequantiir,"  and  exclude  all  others.  Under  the  name 
of  Inns  of  Chancery,  there  then  became  formed  small  law 
schools  for  the  preparatory  study  of  the  law ;  somewhat  later 
the  practising  advocates  combine,  and  form  the  four  Inns  of 
Court  that  still  exist.  In  Fleta's  work  we  meet  with  pro- 
fessional degrees  in  servientes,  narratores,  attornati,  apprentitii. 
A  statute  (4  Henry  IV.  c.  18),  orders  an  examination  of  all 
attorneys  by  the  judges,  and  a  registration  of  their  names 
upon  a  roll.  About  the  same  time  the  higher  class  of  advo- 
cates begins  to  separate  itself  more  decidedly  from  the  lower 
class  of  attorneys,  and  to  form  in  the  four  inns  of  court  a 
sort  of  university.  In  conformity  with  the  system  of  guilds 
there  arises  the  degree  of  mastership,  of  jserviens  ad  legem, 
serjeant-at-law,  doctor  juris;  which  is  conferred  by  royal 
writ,  and  forms  an  intermediate  step  to  the  class  of  official 
judges.  The  Serjeants  are  appointed  as  substitutes  for  the 
justices  in  the  assizes,  as  such  receive  a  salary,  and  are  after- 
wards advanced  to  the  bench.  Two  Attornati  Regis  for  guard- 
ing the  royal  privileges  are  met  with  as  early  as  the  reign  of 
Edward  I.  Towards  the  close  of  the  period,  after  Edward  IV., 
the  two  Crown  advocates  were  distinguished  by  the  titles  of 
King's  Attorney,  and  King's  Solicitor.  In  11  Edward  IV. 
there  appears  for  the  first  time  the  solemn  official  title  of  un 
"  Attornatus  Qcnrralis  in  Afiglia  cum  potestatc  deputandi  cleri- 
coH  ac  oJJUciarios  sub  se  in  quulicunque  Curia  de  Becordo."  (d) 

(d^  The   dovoloptnent  of  a  special      and  oQeot  of  tho  rcflnod  form  of  notions 
profoiHiioii  U  nt  onoo  the  oause      at  law.      It   wtm   impossible  for   the 


legal 


The  Courts  of  Common  Law. 


393 


The  procedure  and  the  staff  of  the  central  courts  still 
remain  formally  connected  with  the  chancellor.  From  his 
office  as  officina  justitite  proceed  the  writs  commencing  actions, 
and  all  commissions  under  the  great  seal.  As  clavis  regni  the 
chancery  of  the  realm  is  accordingly  open  at  all  times.  The 
number  of  regular  writs  of  daily  use  (writs  de  cursu)  had  in- 
creased to  such  an  extent  that  in  12  Henry  III.  fifty-one , 
of  them  were  sent  to  Ireland.  Five  Buch  formulas  actionum 
(de  recto,  mortdauncestor,  novell  disseisin,  de  nativis,  de  divisia 
faciendis)  could  even  under  King  John  be  issued  by  the  chief 
justice  without  reference  to  chancery.  These  writs  are 
accordingly  no  longer  writs  of  grace,  but  fortmtla  actionum, 
which  are  granted  to  litigants  upon  proper  demand.  Under 
Edward  I.  the  assisting  counsellors  of  the   chancellor  were 


parties  to  conduct  such  actions  in  per- 
son. Tlie  clergy  had  formerly  been 
the  counsellors  both  in  the  household 
and  the  law-court ;  "  nullus  clericua 
nui  cauxidicus."  For  many  reasons 
the  papal  throne  now  wished  for  a  less 
frequent  employment  of  the  clergy. 
Even  Richard  1.  had  been  obliged  to 
dismiss  his  Archbishop  of  Canterbury 
from  the  office  of  chief  justice ;  and  in 
the  provincial  councils  it  was  deter- 
mintd  "  ne  aih^ocati  shit  clerici  vel 
mcerdotes  in  foro  seculari."  Class 
jealousy  hud  a  similar  effect.  The 
noble  Normans  hud  in  quite  early  times 
enjoyed  a  certain  education  in  the  prac- 
tice of  the  law  ;  laymen  of  lower  rank 
tilled  numerous  situations  as  clerks,  in 
the  Exchequer,  with  justices,  sheriffs, 
and  bailiffs  of  every  kind;  and  the 
Norman  administrative  law  shows  us 
that  the  laymen  thus  educated  cer- 
tainly had  little  more  to  learn  of  the 
clerici.  Now,  about  the  time  that  the 
central  courts  became  estahlished  at 
Westminster,  inns  for  lay -jurists  began 
to  be  formed.  Under  Edward  IV.  a 
student  in  the  inn  required  £28 
yearly ;  the  nobility  sent  their  sons 
thither  "in  order  to  keep  them  from 
vice,  and  to  educate  them  in  music, 
dancing,  history,  and  other  accomplish- 
ments." A  modern  compilation  of  all 
the  historical  records  of  the  origin  of 
the  advocates'  inns  is  given  by  Foss 
(ii.  200;  iii.  46  seq.  370-390;  iv.  195 


$eq.,  251  seq.).  It  is,  however,  impos- 
sible to  form  a  clear  picture  from  these 
fragmentary  notices.  In  18  Edward  I. 
st.  4,  there  only  api)ear8  the  designa- 
tion "  couutour."  In  33  Edward  I. 
eotintours,  attoumees,  apprentis;  in  28 
Edward  I.  c.  11,  coutoum  e  i>agfs  gentz. 
14  Edward  III.  c.  16  calls  the  class 
of  serjeants-at-law  substitutes  for  the 
justices  of  the  realm  for  tlie  assizes. 
It  was  not  until  towanls  the  close  of 
the  period  that  Fortescue  gives  us 
more  connected  information.  At  this 
time  ten  smaller  inns  of  Chancery  had 
been  furmetl,  side  by  side  with  which 
stood  the  four  great  inns,  Lincoln's 
Inn,  Inner  Temple,  Middle  Templej 
and  Gray's  Inn,  which  provided  the 
liigher  education  for  the  practice  of  the 
law.  No  one  was  to  be  admitted  to 
the  degree  of  serjeant-at-law  "  qui  non 
in  prxdicto  Itgis  studio  sexdecem  annoa 
ad  minus  antea  complerit "  (Fortescue). 
It  was  bound  up  with  such  expensive 
ceremonies,  and  imposed  so  many  re- 
strictions fiom  considerations  of  honour 
upon  the  practice  of  an  advocate,  that 
it  was  frequently  refused  (Coke,  Inst., 
ii.  214  ;  Foss,  iv.  223),  but  was  a  requi- 
site qualitication  for  all  justices  of  the 
King's  Bench  and  Common  Pleas.  The 
mention  of  an  Attomatus  Regis  begins 
with  the  commencement  of  Edward  I.'s 
reign ;  in  most  years  two  Attomati 
hegis  were  spoken  of  Foss,  iii.  44,45), 
both  with  a  small  salary  of  £10. 


394  Constitutional  History  of  England. 

also  allowed  to  issue  in  plain  cases  new  actioncs  utiles  (writs 
in  consimili  casu),  but  in  more  difficult  cases  only  after  obtain- 
ing the  consent  of  the  members  of  Parliament  learned  in 
the  law.  (e) 

V.  Thejurisdidio  ordinaria  thus  formed  does  not,  however, 
exclude  a  system  which  still  continued  in  a  restricted  degree, 
viz.  tibt  snstem  of  special  courts,  a  continuation  of  the  Norman 
method  of  the  administration  of  justice.  These  are  the  mili- 
tary, the  Court  Marshal's,  and  the  forest  courts. 

1.  The  military  jurisdiction  of  the  high  constable  and 
marshal  had  proceeded  from  the  regulations  for  the  feudal 
militia,  and  since  the  creation  of  hereditary  feudal  offices 
had  under  that  name  attained  a  fixed  form,  though  only 
with  a  limited  scope.  Even  in  our  day  there  exists  in 
the  archives  a  roll  of  placita  exercitus  regis  dating  from  24 
Edward  I.,  in  which  the  high  constable  and  marshal  pre- 
sides in  the  name  of  the  King.  An  application  to  it  of  the 
forms  of  the  county  jury  could,  of  course,  in  war  times  be 
never  thought  of.  However,  in  2  Eichard  II.  the  Commons 
endeavoured  nevertheless  to  extend  the  provisions  of  Magna 
Charta  to  this  department  also.  They  petitioned  the  King 
that  this  court  should  not  decide  on  cases  of  treason  and 
felony,  **  seeing  that  the  said  court  decided  according  to  the 
law  of  arms,  and  not  according  to  the  common  customs  of 

(e)  As  to  tlie  commencement  of  an  new  edition  regards  Britlon  as  a  con- 
action  by  writs,  cf.  Palgravo,  Privy  denscd  adaptation  to  later  ideas  of 
Council,  pp.  IG,  17.  At  tlie  close  of  Braeton,  which  niii.st  he  placed  after 
the  Middle  Ages  the  number  of  the  12'.tO,  and  is  somewhat  more  recent  than 
admisHiblc  formulary  writs  de  cnrsu  Fleta's  work.  As  to  the  other  sources 
bad  already  considerably  increased,  of  law  of  this  time,  cf.  IMeiicr,  Das 
as  is  shown  by  tho  tjeatiso  de  natura  Engl.  Geschw.  Giricht.,  ii.  2S0-'2i)8. 
brevium,  <lating  from  Edward  IV.  Hy  From  Edward  II.  date  tli(>  collections 
86  Edward  III.  c.  15  it  was  enacted  of  the  dccisionsof  central  courts,  which, 
that  proceedings  l)y  parol  and  de-  unil(>r  the  name  of  Year  Books,  ex- 
cisionH  of  the  courts  should  he  in  tho  tend  through  two  liuiidred  consecutive 
English  language;  whilst  the  regis-  years,  in  prisoMce  of  which  the  use  of 
tratinns  ancl  protocols  of  the  courts  tlie  law  books  (notably  tliose  anterior 
iihould  Ijti  couched  in  tho  Latin  ofllcial  to  Britton)  almost  disap])ear8.  Tlio 
laniB^uagc.     A  connected  ))icture  of  tho  criminal  procedure  is  simple  in  com- 

Eraotino  ni  it  existed  under  Edward  I.  parison  with  the  civil.     The  whole  of 

I  afTordeil  by  the  law  work  of  Hritton,  the    working    tinui    of    the  justices  of 

written  in  French,  which  has  bi'en  re-  the  roalm  was  at  this  jxtIoiI  coiitlMcd 

publinhud  in  u critical  t^dition  (Nichols,  ,  to  the  hours  of  the  morning  from  (^ight 

*•  Brltluii,"  Loudon,  18U5, 2  voU.).  Tbi«  I  to  eluvou  o'clock  (Fobs,  iv.  p.  22G). 
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the  country."  In  13  Richard  II.  c.  2,  the  assurance  is  given 
that  no  dispute  shall  be  dealt  with  therein,  which  can  be  dealt 
with  in  an  ordinary  court  according  to  the  law  of  the  land, 
but  only  "  contracts  and  other  matters  relating  to  records 
of  arms  and  war,  within  and  without  the  realm,"  reserving 
an  appeal  to  the  King.  However,  the  right  of  the  King 
remained  undisputed  to  order  in  time  of  war  military  courts 
with  summary  procedure  for  all  manner  of  offences  to  be 
held  by  the  high  constable  or  marshal,  or  their  deputies. 
A  curia  militaris  of  this  description  is  frequently  mentioned 
under  Henry  IV. ;  it  was  continuously  constituted  upon  French 
soil,  and  even  in  the  commission  appointing  the  high  constable 
(Edw.  IV.)  the  King  commits  to  him  :  "  ylenam  potestatem  ad 
cognoscendum  et  procedendum  in  omnibus  causis  de  et  super 
crimine  laesas  majestatis,  ceeterisque  causis  quibuscnnqiie,  sum- 
marie  et  de  piano,  sine  strepitu  et  Jigura  judicii."  Apart  from  i 
an  irregular  use  made  of  it  in  the  violent  times  of  the  later 
wars  of  the  Eoses,  the  mflitary  jurisdiction  in  actual  time  of 
war  continued  as  a  constitutional  institution  down  to  the 
Petition  of  Right  under  Charles  I.  (1) 

(1)  The  military  courts  contain  the  not  be  decided   otherwise,"  as  in  the 

elements  of  a  chivalrous  martial  law.  quarrel  between  Xoilblk  and  Henry  of 

Tlio  legal   equality  of  the  classes  in  Lancaster  under  Richard  II.     Evt  n  in 

private  law,  liowever,  and  the  divided  the  middle  of  the  tiftet- nth  century  two 

interests  of  the   knighthood,  did   not  cases  occurred:   in   1446,  a   duel   be- 

allow  of  any  further  expansion  of  a  tween  an  armourer  of  London  and  his 

special   martial  jurisdiction.      But  in  journeyman,  under  the  authority  of  the 

consequence  of  the  French  wars  and  High  Constable  and  Earl  Marshal;  in 

their  contact  with  the  nobility  of  the  1453,  a  duel  between  John  Lyalton  and 

Continent,  a  collision  of  class  feelings  Bobert  Norres,  on   account  of  an  ac- 

with  the  common  hiw  had  unmistakably  cusation  of  high  treason.    At  the  latter 

come  to  pass.     Nobles  and  knights  de-  the  High  Con^table  presided,  before  a 

maudod  the  retention  of  the  kniglits'  vast  concourse  of  people  in  Smithfield. 

cuurt,  at  all  events  "in  affairs  of  honour  But  as  a  jurisdictio  extraordinaria  the 

and  for  the   maintenance   of   the  de-  court  only  eaters  in  subsidium  by  writ, 

grees  of  rank ;  "  especially  for  disputes  and  in  this  weakenetl  form  is  called  a 

touching  arms,  precedence,  and  other  "  court  of  honour."    When  the  French 

family  distinctions ;  whilst  tlie  common  wars  had  ceased,  and  the  pretensions 

law  of  the  central  and  county  courts  of  the  nobles  had  wasted  away  in  the 

did  not  take  cognizance  of  these  ob-  bloodshe<l  of  the  wars  of  the   Roses, 

jects,  and  especially  not  of  satisfaction  the  court,  as  a  magisterial  department, 

for  simple  atlronts.    For  a  considerable  became  extinct;  for  the  spirit  of  the 

time  longer  the  knights'  court  exercised  parliamentary  and  county  constitution 

a    real   jurisdiction ;    in   it  espicially  was   antagonistic   to  its   continuance, 

duels  had  a  place  for  att'airs  of  honour  After   the   perioil  of  the  wars  of  the 

which,   "  for  want  of  witnesses,  could  Roses  such  writs  were  no  longer  issued. 
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2.  The  maintenance  of  the  King's  peace  in  the  royal  resi- 
dence and  its  precincts  was  reserved,  as  well  as  the  jurisdiction 
over  the  servants  of  his  household.  There  existed  for  this 
purpose  a  court  held  before  the  Steward  of  the  Household, 
and  the  Marshal  as  household  officer,  which  within  its  sphere 
of  action  excluded  all  other  courts.  The  principle  of  the  jury 
was  applied  to  it :  in  civil  actions  arising  between  courtiers 
the  jury  is  only  constituted  of  courtiers ;  in  other  cases  a 
common  jury  is  empanelled  (3  Edw.  III.  c.  2).  An  appeal 
lies  to  the  "King  in  his  palace,"  which  is  delegated  to  the 
King's  Bench.  (2) 

3.  Lastly,  the  special  administration  of  justice  in  forest 
eases  was  also  reserved.  The  concessions  made  by  the  Charta 
de  Foresta  merely  extend  to  the  less  rigorous  exercise  of  the 
ancient  rights  of  the  King,  without  introducing  the  restrictions 
of  Magna  Charta.  There  remained  accordingly  in  this  pro- 
vince a  purely  administrative  justice  without  a  ]in'y.  Once 
every  forty  days  the  lower  foresters  assemble  and  form  a 
forest  court  (court  of  attachment  or  woodmote)  to  lay  inform- 
ations as  to  offences  against  the  forest  and  hunting  laws, 
which  were  noted  by  the  verderer.  Thrice  a  year  the 
verderers  hold  a  forest  court  (court  of  swanimote)  upon  these 
informations  and  for  the  decision  of  disputed  rights  of  pasture. 
The  upper  court  of  the  forest  for  more  serious  cases  is  formed] 
by  two  itinerant  justices,  the  one  travelling  the  whole  of  the 
north,  and  the  other  the  whole  country  south  of  the  Trent 
{court  of  justice  seat  or  court  of  the  chief  justice  in  eyre).  (3) 

and  tlio  former  court  of  law  thus  Hinks  from  tho  royal  residence.     This  juris- 

down  iulo  u  licrald's  ollice.     Moreover,  diction  was  never  subordinated  to  tlio 

after  Henry  VIII.,  tho  hereditary  ottico  King's  IJench  until  in  Edward  III.'s 

of  high  c<niHtablo  was  Dot  again  tilled  reign  a  writ  of  error  before  tho  King 

(Coke,  Inst.,  iv.  p.  124).  "  in     his     palace  "     was    iiitro(hiced 

(2)  Thu  Court  of  tiie  Steward  of  tho  (Thorns'   "Book  of    tho   Court,"   pp. 

II"iiit(di<)Ul  wiiH  com{)<'tent  in  disputes  :i()2,  !{()!)). 

K.twiiti  the  Hc^rvutits  of  the  royal  liouse-  (;{)  For  tho  administration  of  justice 

hohi  and  in  trespasses  witliiu  the  pre-  in    forest     eases    there    existed    until 

cinctM  of  tho  pulune,  c\m\  when  only  Kichaid  I.   a  »nmvm*  jiiMichiriuH  oin- 

ono  of  lliu  partiei  is  a  roynl  Rervant;  7Jtii»(/(»c(i/ar((ni,an<l  tiien  acoininission 

and    in    cumom   of    debt    and    coutraet  of  four  jt/jf/iVt'tn// with  nnder-ollteials. 

whi^ro     lioth    parties   belonged  to  tlio  T\ni  Churld  ({<■  J<\>r< Hia  ]no\'u\L'H  for  m\ 

royul  houwdiohl.     Thu  precincts  of  tiie  exceedingly    numerous  stall'  of   forest 

palaoocxtoudvd  to  utwulvu-mile  radius  ulUciuls.     lu   every  grout  forest  theru 
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Besides  these  older  special  courts  a  new  administration  of 
justice  proceeded  from  the  newer  administrative  system  of 
the  permanent  council :  the  equity  jurisdiction  of  the  Lord 
Chancellor,  the  Courts  of  Admiralty,  and  the  penal  jurisdiction 
of  the  Star  Chamber,  to  which  I  shall  refer  in  the  next 
chapter. 


are  to  be  four  vejalfiipra  as  supervising 
administrative  officials  aud  forest 
justices.  Under  tliem  are  twelve  in- 
sgectoi:fl_Q£jFL)i|;estii  (regarders)  for  sur- 
veys, investigation  of  contraventions 
of  the  forest  laws,  clearances,  etc. 
Under  them  the  foyetiteia  with  the 
duty  of  preserving  "both  wood  aud 
game,  giving  information  against  and 
prosecuting  transgressors.  Besides 
these  there  are  runt: era  (gamekeepers), 
ag^stota  (inspectors  of  pastures),  wood.- 
WjixdiJ  (keepers  of  wo<r1s),  stewards  and 
beadles  as  court  attendants  and  exe- 
culFvo  officials.    Aa  head  of  the  depart- 

>ment  there  is  a  Chief  Warden  of  the 
Forests.     This   administrative  sphere 

Vas  regarded  in  the  Middle  Ages  as 
freed  from  the  reatrictioua  of  the  com- 


mon law,  and  wa«  entirely  left  to  the 
royal  ordinance.  In  the  Charta  de 
Foreda  of  Henry  III.  the  heavy  burden 
of  the  general  t«uit  of  court  at  the 
sittings  of  til'  r  the  forest  was 

abated.    Bon.  a  of  the  bloody 

punishments  i....L  .<'  .<  threatened  was 
obtained  under  Henry  III.  through  the 
Assize  of  Woodstock,  1184  (limitation  ' 
of  capital  punishment  to  the  third/ 
offence,  etc.).  The  popular  complaints 
as  to  arbitrary  afforestations  continued 
for  a  long  time,  though  the  antagonism 
of  the  magnates  was  in  later  times 
sumewhat  lessened  by  the  fact  tliat 
they  Wire  allnwed  to  participate  to 
a  limited  extent  in  the  privileges  of 
the  forest  right. 
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CHAPTEE  XXIII. 

%^t  permanent  or  Continual  Council— Sj^e  ClTourt  of  ®  Jjanccrg. 

The  corporate  constitution  of  the  central  tribunals  appears 
as  the  stronghold  of  the  modern  judicial  system,  that  pillar 
of  the  rising  constitution,  which  as  it  gradually  rose  was 
strengthened  by  the  consolidation  of  the  county  and  muni- 
cipal unions  into  fixed  corporations.  Beyond  doubt  there 
existed  an  intimate  connection  between  both  these  formations 
and  the  fundamental  laws  of  Magna  Charta.  The  one  is 
called  forth  and  rendered  effectual  by  the  other ;  the  one  is 
a  natural  deduction  from  the  other.  These  permanent 
elements  of  the  political  system,  however,  form  only  a  firm 
encircling  bond,  within  which  the  great  sphere  of  the  ordinary 
business  of  the  State  is  reserved  for  the  decision  of  the 
King.  There  is  now  formed  from  among  the  counsellors  for 
this  round  of  business  a  GTonttnual  or  ^Permanent  CTouncil, 
which  first  took  the  form  of  a  governing  body,  when  under 
Ilonry  III.  a  regency  became  necessary  for  the  first  time. 
After  Henry  III.  had  substituted  for  it  a  personal  government 
with  foreign  favourites  and  subordinate  clerks,  the  barons 
and  the  prelates  demanded  in  opposition  thereto  that  the 
great  offices  of  State  should  be  filled  by  "suitable"  persons, 
and  after  a  bitter  struggle  took  the  matters  into  their"  own 
liands.  But  though  at  that  time  the  issue  was  in  a  violent 
party  government,  Edward  I.  from  the  standpoint  of  the 
monarchy  recognized  the  demand  as  righteous,  and  carried  it 
into  ofToct.     It  is  as  a  spontaneous  creation  of  the  monarchy 
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that  we  now  find,  in  addition  to  the  Exchequer  and  the 
central  courts  of  law,  a  continual  or  permanent  council  for 
the  efficient  despatch  of  State  business,  which  discharged  in 
joint  deliberation  the  highest  affairs  of  the  State,  and  thus 
became  the  centre  of  the  parliamentary  system  that  was 
now  beginning.* 

I.  X!L\it  functions  of  ti)C  permanent  (Touncil  may  be  com- 
pared with  those  of  the  cabinet  council  of  our  day.  But 
we  must  not  leave  out  of  sight  the  comparative  simplicity 
of  the  times,  the  separation  of  Church  and  State,  and  the 
hitherto  personal  character  of  the  rule  of  the  Norman  kings. 
The  following  heads  may  be  in  some  measure  distinguished 
from  one  another  : — 

1.  Advising  the  King  upon  the  issue  of  ordinances  in 
the  general  province  of  Government. 

2.  Resolutions  as  to  war  and  peace,  treaties  with  foreign 
powers,  summons  of  the  feudal  and  county  militia,  measures 
for  the  organizations  of  paid  armies,  and  for  their  general 
direction. 

3.  Resolutions  touching  measures  in  case  of  national  dis- 
tress and  tumult ;  appointment  of  extraordinary  commissions, 
and  instructions  for  such  cases. 

4.  Advising  the  King  where  the  jurisdictio  extraordinaria 
was  to  be  exercised,  which  was  reserved  to  the  King  for  the 
most  important  cases. 

5.  Resolutions  upon  petitions  of  private  persons,  corpora- 

*  The  formation  of  the  permanent  the  conclusions  drawn.  Hallam  has 
council  has  received  a  new  elucidation  turned  these  modern  sources  to  account 
by  the  reprint  of  the  protocols  of  the  (again8tPalgrave,rjJe"  Middle  Ages," 
council  in  the  work  "  Proceedinp;8  and  c.  viii.  3  note).  Among  the  older 
Ordinances  of  the  Privy  Council  of  literature,  the  work  of  M.Hale,  "Juris- 
England,  from  10  Richard  II.  to  33  diction  of  the  Lords'  House  of  Par- 
Henry  YIII.,"  by  Sir  H.  Nicolas  (7  liament"  (1790,  4to),  is  still  valuable, 
vols.  8vo,  18:54-1837) ;  upon  this  was  The  recent  treatise  of  Dicey,  "  Privy 
founded  the  monograph  of  Sir  Francis  Council "  (Oxford  Essays),  is  now  out 
Palgrave,  "An  Essay  upon  the  Au-  of  print.  The  novelty  of  the  forma- 
thority  of  the  King's  Council "  (1  vol.  tion  of  the  Council  can  be  perceived 
8vo,  1834),  which  for  the  first  time  in  Edward  I.'s  reign  in  the  still  un- 
attempted  to  give  a  consecutive  picture  settled  designation,  "  Continual  Coh- 
of  this  political  body  and  its  relation  geil"  (Nicolas,  i.  3),  *^ Secretum  Con- 
to  the  Parliaments  of  the  Middle  cilium"  (Heming,  b.  ii.),  ^* Familiare 
Ages,  but  sometimes  went  too  far  in  Concilium "  (M.  Paris). 
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tions,  and  counties,  touching  complaints  of  financial  oppres- 
sion, abuse  of  offices  of  trust,  deficient  legal  protection,  and 
applications  for  and  grants  of  pardon.  These  form  the 
ordinary  current  business  of  the  council.  In  consequence  of 
the  malpractices  of  the  Vicecomites  and  local  bailiffs,  of  the 
necessity  which  had  arisen  for  the  remodelling  of  many  in- 
stitutions that  had  suffered  under  the  throes  of  former  con- 
stitutional struggles  and  under  the  haughtiness  of  quarrelsome 
magnates,  such  was  necessarily  its  ordinary  sphere  of  activity; 
especially  now  that  the  Commoners  in  the  national  assemblies 
were  soon  to  become  the  mouthpiece  for  national  grievances. 
Throughout  the  whole  of  the  Middle  Ages,  the  Parliaments 
are  regarded  as  assemblies  "  for  the  redress  of  wrongs  and 
remedy  of  abuses."  With  each  Parliament  petitions  flowed 
in,  claiming  every  sort  of  relief,  not  merely  in  public  matters, 
but  frequently  also  in  petty  private  affairs,  from  all  classes  of 
persons,  and  on  all  kinds  of  subjects.  The  "  poverty  of  the 
petitioner,"  the  power  and  the  number  of  his  opponents,  and 
the  inadequacy  of  the  common  law,  form  the  ordinary  motives 
for  appeal  to  the  council.  Herein  can  be  perceived  the 
fundamental  idea  that  "the  King  in  council  is  there  as  the 
final  resource  for  every  grievance,  which  the  ordinary  tribunals 
are  powerless  to  redress."  (1) 

(1)  The    sphere   of  action    of  the  Crown  vnssals.     As  a  matter  of  fact  I 

council   may   be  best  compared  to  a  the  clause  of  ]\ras:na  Cliarta  touching 

modern  cabinet  council,  in  which  the  the  amerciament »  of  the  Crown  vassals 

whole  of  the  business  of  the  central  jyer  pares  suo»  was  regarded  as  eom- 

Rovernment  is  compriticd,  so  fur  as  it  pliid  with,  wiion  tiio  conm-il  fixed  the  ' 

has   not  been  assij^ned  to   the  courts  tine.       Townrds   tlio   Kxclioquer,  too, 

for  df'cision  according?  to  constitutional  the  competinoe    of   the   council   was 

principles,  or  to  the  Church  to  deal  with  not  lej^uliy  dofinod  :  at  times  important  1 

accordin;^    to    its    independent    rule.  financial  business  was  reservod  to  it.  I 

See    the    description    which    Sir    II.  Under    the    repfcncy    of   Henry    VI., 

Nicolas,  vol.  i.  p.  1,  Rives  of  it.     Its  feudal  wardsliips,oon8onts  to  marriages, 

•phore  of  aft  if  in  is  tho  same   as  that  leases,  etc.,  weie  ronervi'd  by  tlie  council 

which  the   Norman   kings   informally  to  tlie  Lords,  including  questions  con- 

I  filled    by    confidential    pt-rKons     and  cerning  lunatics,  wiio  were  oioasionally 

I  counHollors,    whom     they     frenuL-nlly  brougiit  before  the  council  that  in(iuiry 

[changed.      The   progress  of   the  ago  might  bo  made  as   to   tiieir   state  of 

iH  M'on  in  the  corporate  nature  of  this  miml.     In  other  cases  it  was  merely 

national    Ixnly.        Palgravo     ("  I'rivy  accidental  tiiat  sittings  of  the  council 

Counr'il,"  p.  :j|)  rightly  a^sunu's  that  wcn^  luld  under  the  roof  of  the  Ex- 

tbu  council    waM    lookod    upon    as  a  chequer. 
pro|icrly  conititutod  "court"  fur  the 
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For  the  discharge  of  this  mass  of  business  it  was  enacted  \ 
(5   Edw.   I.)  that   all  petitions  should  in  the   first  instance 
be  examined  into  by  the  judicial  ofl&cers  to  whose  department  , 
they  belonged ;  and  that  only  matters  of  importance  should  j 
be  laid  before  the  King  and  his  council.     In  21  Edward  I.  | 
the  King  appoints  "receivers  of  petitions,"  which  were  ordered 
to  be  assorted  into  five  classes  ;.  (1)  for  the  Chancellor,  (2)  for 
the  Exchequer,  (3)  for  the  Judges,    (4)   for  the   King   and 
Council,  (5)  such  as  have  already  been  disposed  of.     In  this 
manner  they  were  to  be   "reported"   to  the  King.      The 
appointment  of  receivers  for  this  purpose  soon   became  an  | 
established    institution,   which   is    described  in  Fleta's   law ' 
book  as  a  **  Curia  coram  auditoribus  specialiter  a  latere  Regis 
destinatis,"  "they  who  have  not  to  decide,  but  only  to  make 
a  report  of  what  they  have  heard,  in  order  that  the  King 
may  determine  what  shall  be  done  touching  the  parties."  \ 
Under  Richard  II.,  when  the  council  had  already  entered  into 
more  intimate  relations   with   the   vuignum  consilium   of  the 
peers,  the  petitions  are  divided  into  three  classes ;  (1)  bills 
of  grace  and  ofiices,  which  must  be  answered  by  the  sovereign 
in  person ;   (2)  bills  of  council,  which  the  council  may  dispose 
of ;  (3)  bills  of  Parliament,  which  may  not  be  answered  with- 
out consent  of  the  Parliament. 

The  resolution  on  the  report  of  the  receiver  could  be  made 
in  one  of  three  ways  : — 

(i.)  Immediate  decision,  generally  written  on  the  upper 
margin  of  the  petition  by  a  member  of  the  council :  under 
Henry  V.  and  VI.  generally  by  the  chamberlain. 

(ii.)  Appointment  of  a  special  commissioner  to  redress  any 
extraordinary  injury  to  the  petitioner  requiring  a  speedy 
remedy.  This  is  a  delegatus  a  latere  to  whom  a  commission 
of  oyer  and  terminer  was  issued  in  the  Chancery  upon  writ, 
or  by  a  mere  writing. 

(iii.)  Reference  of  the  matter  to  the  Exchequer,  or  other 
court,  especially  to  the  Chancery.  From  Edward  I.'s  time 
the  answer  *' sequatur  in  cancellariam"  was  a  frequent  one, 
and  given  generally  under  the  privy  seal. 

VOL.  I.  2d 
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The  rules  of  procedure  of  the  council  were  themselves  a 
subject  of  the  royal  right  of  ordinance,  but  under  the  house 
of  Lancaster,  for  the  sake  of  greater  solemnity,  were  frequently 
issued  from  Parliament.  For  example,  the  regulations  of 
the  council  of  1406  were  issued  in  Parliament,  and  registered 
as  an  Act.  Those  of  1424  were  annexed  to  the  Act  of  Appoint- 
ment. Those  of  1430  were  drawn  up  in  the  council,  assented 
to  by  the  lords,  read  in  the  presence  of  the  three  estates, 
and  then  signed  by  the  council  (Stubbs,  iii.  251).  (l"*) 


(!•)   As  to  the  oldest  methods  of 
procedure,  especially  the  arrangement 
of  petitions  into  groups,  cf.  Palgrave, 
pp.  23,  79.    As  to  the  form  of  the  reso- 
lutions, we  find  that — 
I       (i.)   The  immediate  personal  deci- 
/  eion  was  comparatively  rare,  and  even 
in  the  case  of  these  marginal  rescripts 
it  is  frequently  mentioned  that  they 
were  issued  "  on  report  being  made  in 
the  council."     Henry  V.  often  signed 
his  decrees  with  his  own  hand ;  nume- 
rous royal  orders   occur  also   without 
signature  (Nicolas,  vol.  vi.  p.  214). 
I       (ii.)  The  appointment  of  a   special 
I   commissioner  by  a  commission  of  oyer 
j   and  terminer  was  a  continuation  of  the 
]   older  personal  administration  of  justice, 
I   and  led  to  collisions  with  the  ordinary 
\   iurisdiction    of    the     central     courts, 
!  against  which  the  Parliaments  began 
quite  early  to  remonstrate.     The  stat. 
Westminster  2   (18  Edw.  I.)  already 
gives  tlio  assurance,  that  no   writ  of 
trespass  ad  audiendum  et  terminandum 
should  bo  issued  in  any  other  manner 
I  than  before  the  justices  of  one  or  the 
I  other  bench,  or  before  the  other  justices, 
except  it  be  a  heinous  trespass  which 
demanded  speedy  redress.      All  such 
acBuranccs  (vide  note  3*)  wore,  how- 
ever, BO   equivocally   and  uncertainly 
framed,  that  they  yet  left  room  for  the 
gouvemement  personel. 
(iii.)  Tlio  reference  of  the  matter  to 
'   the  Chancery  (cf.  Ilurdy,  "Introduc- 
y  tion  to  Close  KoUh,"  p.  28)  Iwi  to  tho 
l<ord    Chancellor's  oflico   becoming  a 
Mcpiirato  court  of  Inw. 

Tho  Inter  ruics  of  procedure  imdor 
Henry  VI.  aro  known  in  detail  and 
inntructivo.  The  ruins  for  tho  adnii- 
niitnition  of  tiie  council  (2  Hen.  VI.) 
oootaiD  among  otliera  tho  following  : 


The  council  shall  not  interfere  in 
matters  which  are  to  be  decided  ac- 
cording to  common  law,  except  where 
one  party  is  too  powerful  to  enter  the 
lists  with  the  other,  or  for  other  urgent 
reasons  ;  The  clerk  of  the  council  shall 
select  the  bill  of  the  poorest  plaintiff, 
which  shall  be  first  read  and  answered ; 
One  of  the  King's  Serjeants  shall  be 
sworn,  to  lend  his  best  assistance  to 
the  plaintiff,  without  fee,  under  pain 
of  dismissal  (Nicolas,  vol.  iii.  pp.  149- 
152).  A  similar  spirit  is  recognizable 
in  the  regulations  of  8  Henry  VI. ;  the 
council  was  to  interfere  "  if  their  lord- 
ships found  too  mucli  power  on  one 
side  and  too  little  on  the  other."  The 
council  had  to  hear,  to  deal  with,  to 
communicate,  to  appoint  with  reference 
to,  and  to  decide  upon,  matters  laid 
before  it.  Charters  of  pardon,  grants 
of  parsonages  and  offices,  and  other 
matters  of  grace  and  favour,  belong  to 
the  King  personally.  On  topics  of 
great  moment  and  importance,  it  shall 
deliberate,  but  not  pass  final  judgment 
without  the  King's  advice.  Where 
the  number  of  votes  in  the  council  is 
equal,  the  matter  must  bo  laid  before 
tho  King,  and  the  decision  left  to 
him  alone  (Nicolas,  vol.  v.  p.  23).  In 
8  Henry  VI.  c.  1,  there  follow  certain 
orders  for  regulating  the  use  of  the 
signet,  privy,  and  groat  seal,  saving 
the  prerogative  (Nicolas,  vol.  vi.  p. 
IS.'i).  In  the  C/ottonian  manu.scripts, 
there  aro  original  decrois  of  the 
council  (probably  dating  from  22 
Henry  VI.),  whicli  j)n)vi(l(!  {intir  alia) 
that  "  considering  all  such  niatU^rs  as 

I)asH  through  many  hands  aro  less 
ikely  to  bo  decided  to  tlio  prejudice 
of  tho  King  or  of  any  other  person,  it 
has  been  found  well  that  all  bills  to 
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II.  ®f)e  personal  constitution  of  tf)e  council  corresponds  to 
this  sphere  of  business.  It  consists  of  the  persons  whose 
assistance  the  King  requires  for  determining  matters  of  the 
highest  instance ;  to  use  a  modem  expression,  the  heads  of 
the  departments  of  State,  with  a  number  of  persons,  whom 
he  has  thought  fit  to  summon  to  a  continual  dehberation  on 
such  matters.     Foremost  among  the  officials  is  : — 

{a)  The  Lord  Chancellor,  and  in  addition  to  him  the  chief 
clerk  of  his  office,  the  Master  of  the  Rolls,  as  well  as  some 
higher  clerks  (reporting  counsel),  being  the  persons  who  at  this 
period  represent  the  most  varied  legal  and  official  knowledge. 

(6)  The  principal  members  of  the  central  courts,  i.e.  the  chief 
justices  and  the  other  justices. 

(c)  The  directing  members  of  the  Exchequer,  the  Treasurer 
and  Chancellor  of  the  Exchequer. 

(d)  The  principal  officers  of  the  royal  household,  before 
all  the  King's  Chamberlain,  who  continued  for  centuries  a  chief 
member  of  the  council.  Next  to  him  the  steward  of  the  house- 
hold, and  after  the  administration  of  the  royal  court  had 
become  further  subdivided,  the  treasurer  of  the  household,  the 
controller,  and  the  maitre  de  garderobe. 

(e)  The  Keeper  of  the  Privy  Seal.  Now  that  the  Chancellor 
had  become  a  chief  officer  of  the  realm,  the  King  was  again 
in  need  of  a  cleric  in  the  confidential  position  of  a  personal 
cabinet  secretary.  Under  Edward  III.  such  a  one  appears 
as  a  minister  of  State,  with  a  formal  oath  of  office  (14  Edw. 
III.  c.  5),  under  the  name  of  Keeper  of  the  Privy  Seal ;  later 
known  as  Lord  Privy  Seal. 

(/)  The  Archbishop  of  Canterbury  as  Primate  appeared, 
conformably  to  the  position  of  the  Church,  to  be  so  essential 
a  member,  that  in  10  Richard  II.  he  submits  a  solemn 
protest,  wherein  he  claims  for  himself  and  his  successors  in 

which  the  King  assents  shall  be  de-  justice,  the  King's  decree  is  taken  in 

livered  to  his  secretary,  in  order  that  order  to  send   them   to  the   council, 

he   may   draw   up   letters  under    the  •which  then  assigns  them  to  the  proper 

royal   signet   to    the  Keeper    of   the  court,    except    when    the    petitioners 

Privy  Seal,  and  thence  from  the  Keeper  are  unable  to  prosecute  according  to 

of  the  Privy  Seal  to  the  Chancellor."  common  law  (Nicolas,  vol.  vL  p.  29). 
"Where    petitions   concern  matters  of 
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office  the  right  of  assisting  at  all  the  sittings  of  the  royal 
council,  be  they  general,  special,  or  secret  (Rot.  Pari.,  iii.  223). 

These  are  plainly  the  chief  elements  of  the  council.  But 
I  yet  a  clear  distinction  between  them  was  wanting  in  the  time 
I  of  Edward  I.,  II.,  and  III.  As  occasion  required,  lower 
officials  were  also  summoned  to  attend  the  council,  to  give 
opinions  and  information,  and  to  receive  orders ;  such  as 
King's  Serjeants,  Chancery  clerks,  escheators,  itinerant 
justices,  and  others.  A  definition  of  the  ordinary  members 
began  to  be  made  when  the  rival  power  of  the  parliaments 
first  took  cognisance  of  the  constitution  of  the  council.  When 
differences  of  this  sort  first  arose,  the  following  were  designated 
as  members  virtute  officii :  the  Chancellor,  the  Treasurer, 
Privy  Seal,  Chamberlain,  and  Steward  (Rot.  Pari.,  iii.  73). 
These  five  were  regarded  as  the  chief  members  and  managers 
of  the  current  business.  Moreover,  during  the  whole  of  the 
Middle  Ages  there  was  no  president  of  the  council  other  than  j 
the  King  himself,  to  whom  it  is  naturally  open  to  honour  a 
member  with  the  temporary  conduct  of  the  business.  For 
instance,  in  the  latter  part  of  Edward  the  Third's  reign,  the 
Bishop  of  Winchester  was  mentioned  as  ''Capitalis  Secreti 
Consilii  ac  Gubernator  Magni  Consilii."  In  cases  of  personal 
impediment,  the  regent  of  the  realm  was  for  this  reason  the 
natural  president  of  the  council,  as  in  1  Henry  VI.,  the  Duke 
of  Bedford,  and  later  the  Duke  of  York. 

The  somewhat  fluctuating  form  of  the  council  became 
modified  from  the  time  when,  under  Richard  II.  and  under 
the  house  of  Lancaster,  the  estates  of  the  realm  began  to  take 
a  more  decided  share  in  the  Government.  In  these  later 
times  there  appear  seldom  fewer  than  ten  and  generally  a 
greater  number  of  spiritual  and  temporal  lords  as  members  of 
the  council ;  with  them  sit  the  highest  officers  of  State,  now  as 
ordinary  members,  and  no  longer  mingled  with  the  undcr- 
officials  who  were  occasionally  summoned.  The  growing  power 
of  Parliament  particularly  aimed  at  subjecting  the  Lord  Chan- 
cellor and  Keeper  of  the  Privy  Seal,  as  the  two  bearers  of 
the  dccifiivo  national  seal,  to  a  definite  responsibility.     lu 
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all  material  points  this  was  attained  under  the  house  of 
Lancaster.  In  the  eighth  year  of  Henry  IV.  the  King  in 
Parliament  agrees  that,  for  the  maintenance  of  the  laws  of 
the  land,  the  Chancellor  and  the  Keeper  of  the  Privy  Seal 
shall  not  allow  any  warrant,  grant  by  patent,  judgment,  or 
other  matter,  to  pass  under  the  seal  in  their  possession  which 
should  not  so  pass  according  to  law  and  right,  and  that  they 
shall  not  unduly  delay  those  that  must  pass.  Attempts  to 
prosecute  the  Keeper  of  the  Privy  Seal  were  made  as  early  aB 
Richard  II.  Under  Richard  II.  and  Henry  IV.  the  members 
were  appointed  annually,  but  their  appointments  regularly 
renewed,  unless  accusations  of  bad  behaviour  or  petitions  to 
be  discharged  from  serving  intervened.  Their  annual  pay  was 
graduated  according  to  their  rank,  as  were  also  the  fines  for 
neglecting  to  appear  at  the  sittings.  In  a  process  of  pohtical 
crystallization,  the  purely  personal  conseil  du  Roi  of  the  Nor- 
man kings  had  now  become  a  department  of  State.  (2)  But 
as  the  body  was  too  large  and  too  heterogeneous  in  its  consti- 


(2)  The  personal  constitution  of  the 
council  has  been  ascertained  by  Nico- 
las from  the  protocola  of  the  great 
council  with  more  exactness  than  in 
former  times.  The  Lord  Chancellor  is 
everywhere  cjinspicuous  as  the  principal 
personage  for  the  formal  procedure, 
though  he  is  not  president  of  the  coun- 
cil, and  by  no  means  always  the  most 
influential  person  in  it.  The  impor- 
tance of  the  office  of  the  King's  Cham- 
berlain is  new :  he  is  indebted  to  the 
influence  of  the  magnates  in  the  council 
of  the  realm  for  his  improved  position. 
In  15  Edward  III.  he  expressly  swore 
to  obey  the  laws  of  the  realm  and  the 
Great  Charter.  In  1  Richard  II.  he 
became  a  member  of  the  regency.  His 
I  functions  are  to  endorse  petitions,  to 
formulate  royal  immediate  decrees,  and 
communicate  with  Parliament.  In  11 
Richard  II.  and  frequently  later  he  was 
impeaelied  by  the  estates.  The  posi- 
tion of  the  Keeper  of  the  Privy  Seal, 
as  he  was  first  called  in  13  Edward  III. 
c.  5,  is  also  new ;  later  he  appears  as 
Clerk  of  the  IMvy  Seal  (2  Richard  II.) ; 
as  Guardian  de  Privy  Seal  (Parliament 


Rolls  of  Henry  IV.);  as  Lord  PriTj 
Seal  (34  Henry  VIII.).  This,  however, 
did  not  exclude  laymen  and  ecclesiastic* 
from  being  also  employed  as  secretaries 
of  the  King,  and  on  confidential  special 
commissions,  in  which  sense  "King's 
clerks  "  occasionally  occur  under  John 
and  Henry  III.  As  to  the  older  con- 
stitution of  the  council,  cf.  Palgrave, 
p.  20,  seq. ;  Nicolas,  vol.  1.  p.  3.  The 
statements  of  the  latter  relating  to  the 
period  of  Henry  VI.  have  been  made 
very  carefully.  The  royal  council  con- 
sisted in  2  Henry  VI.  of  twenty-three 
persons :  the  Duke  of  Gloucester,  the 
Archbishop  of  Canterbury,  four  bishoj>8, 
the  Chancellor,  the  Treasurer,  the 
Keeper  of  the  Privy  Seal,  the  Duke  of 
Exeter,  five  earls,  four  sires,  and  two 
w^f«^•(VMr«,  Thomas  Chaucer  and  William 
Alyngton  (Nicolas,  vol.  iii.  p.  148).  The 
salaries,  fixed  according  to  rank  and 
length  of  service  were  :  for  the  Arch- 
bishop of  Canterbury  and  tlie  bishop  of 
Winchester  at  300  marks ;  for  a  bishop, 
earl,  and  the  lord  treasurer  200  marks ; 
for  a  baron  and  banneret  £100 ;  for  an 
esquire  £40  (Nicolas,  vol.  liL  155). 
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tution  or  varied  business,  delegations  and  commissions  were 
\  issued,   some   of    which   form  the  nucleus    of    independent 
departments. 

III.  '2ri)e  commissions  anli  litlcgations  of  tjbe  council  were 
chiefly  necessitated  by  the  fact  that  more  specially  legal  and 
technical  questions  came  before  the  council,  in  the  case  of 
which  it  seemed  proper  to  form  a  narrower  committee  for  their 
treatment  and  decision,  or  rather  for  passing  an  opinion 
which  was  to  influence  the  ultimate  decision  of  the  King. 
The  personage  most  suited,  by  reason  of  his  position  and  his 
under-officials,  for  the  discharge  of  these  more  intimate  func- 
I  tions  was  the  Chancellor.  Hence  the  sub-commission  was 
I  most  frequently  composed  of  the  Chancellor  and  the  justiciaries 
of  the  two  central  courts,  and  hence  are  issued  ^'  deer  eta  per 
curiam  canceUarise  et  omnes  justiciarios,^'  or  "  deer  eta  cancellani 
ex  assensu  omnium  justiciarionim  et  alionmi  de  Regis  consilio." 
In  the  first  century  of  this  period  even  formal  proceedings  are 
somewhat  frequently  taken  before  the  Chancellor  and  the 
judges  in  Westminster  Hall.  Commissions  of  this  description 
take  the  place  of  the  extraordinary  judicial  commissions  of 
prelates  and  barons  which,  in  the  former  period,  the  Norman 
kings  were  wont  to  appoint  for  the  Crown  cases  reserved. 

As  a  permanent  institution  there  next  arose  a  kind  of  com- 
mittee for  appeals  from  the  Exchequer.  As  this  did  not 
remain  subordinate  to,  but  was  co-ordinate  with  the  central 
courts,  an  appeal  could  only  lie  to  the  King ;  that  is,  to  the 
"King  in  council."  It  was  a  matter  of  delicate  questions  of 
financial  law,  which  were  well  suited  for  a  special  council  of 
men  well  versed  in  matters  of  business.  Hence  a  commission 
was  at  first  formed  of  the  Chancellor,  Treasurer,  and  two 
justices ;  but  it  was  subsequently  laid  down  in  31  Edward  III. 
Htat.  1,  c.  12,  that  the  Chancellor  and  Treasurer  should 
meet  together  and  have  the  documents  laid  before  them, 
summon  the  justices  and  other  experts  according  to  their 
bewt  judgment,  demand  reports  of  the  barons  of  the  Exchequer, 
alter  the  Exchequer  decree  according  to  their  opinion,  and 
remit  it  to  the  Exchequer  for  further  oousiderutiuu. 
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Still  more  important  was  the  creation  of  a  separate  Court 
of  Equity,  which  proceeded  from  this  system  of  delegations. 
Certain  petitions  and  questions  touching  property  were,  from 
their  peculiar  nature,  not  so  well  adapted  for  hearing  before 
the  justices  of  the  realm  as  before  the  Chancellor,  who  might 
still  be  looked  upon  as  the  prime  authority  and  chief  repre- 
sentative of  a  more  universal  juristic  education.  In  course 
of  time  deficiencies  and  hardships  were  conspicuous  in  civil 
justice,  which  could  not  be  redressed  in  the  ordinary  courBe 
of  justice,  either  because  they  were  ill-suited  for  a  jury,  or 
because  they  could  not  be  decided  according  to  the  funda- 
mental principles  of  the  common  law  (such  as  fraud,  accident, 
trust,  that  is,  actio  and  exceptio  doll).  Hence  there  sprung 
up  a  "  remedial  jurisdiction,"  supplendi  et  corrigendi  juris 
civilis  causa,  analogous  to  the  praetorian  jurisdiction,  in  which 
the  Chancellor  proceeding  according  to  aequitas  (that  is, 
principally  according  to  the  principles  of  the  Roman  and  canon 
law),  directs  his  reporting  secretaries  or  Masters,  and  then 
decides  per  decretum.  The  most  frequent  cases  of  this  equitable 
jurisdiction  from  Richard  II.  to  37  Henry  VI.,  were  cases  of 
conveyances  to  uses  inter  vivos;  but  even  in  those  early  times 
the  sphere  of  action  was  probably  a  wider  one,  and  from  the! 
very  nature  of  the  jurisdiction,  the  office  of  Chancellor  con- 
tinued until  the  close  of  the  Middle  Ages  to  be  filled  by 
ecclesiastics.  (3) 

(3)  The  delegations  of  the  council  Council,  certain  great  oflScers,  judges, 

and  the  equitable  jurisdiction  of  the  and  others.    But  neither  the  expretieiou 

Lord  Chancellor  have  one  and  the  same  *'  concilium  ordinarium  "  nor  "  legale  " 

origin.    Tlie  establisliment  of  sub-com-  occurs  in  the  oflBcial  records;  nor  do 

missions  of  the  Council  was  primarily  we  find  any  regulation  as  to  its  mem- 

?     an  ailministrative  measure,  and  not  a  bers  or  procedure.     We  can,  acoord- 

constitutional  institution.     It  was  only  ingly,   no   more  make    a    magisterial 

after    the    lapse   of    time    that   sucli  department  of  this  institution  than  of 

creations,  owing  to  continually  arising  the  shifting  judicial  commissions  of  the 

needs  of  the  same  kind,  adopted  the  Norman  period.    Under  Edward  III., 

>   character  of  majjisterial  departments.  for    example,    proceedings   were     frt- 

It   is  only  juristical   pedantry  which  quently  assigned  to  the  "Chancellor, 

would  at  once  make  of  these  ex  tempore  Treasurer,  and  others  of  the  King's 

commissions     formal    departments    of  council"    (Reeves,   iii.   386).      In    44 

State.     Upon  the  authority  of  Hale  a  Edward  III.  a  difficult  case  was  heard 

so-called   ^'concilium    ordinarium"   or  before   "the   Chancellor   and   all    the 

^^  concilium  legale,"  was  said  to  have  justices  of  the  King's  Bench  and  Cum- 

existed,  being  composed  of  the  Privy  men  Pleas "  (Foss,  iii.  337).    Even  iu 
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It  is  quite  conceivable  that  these  functions  occasioned  con- 
flicts with  the  Parliaments,  which  are  chiefly  aimed  at  the 
civil  jurisdiction  of  the  Chancellor,  but  partly  also  at  the  penal 
jurisdiction  exercised  by  the  King  in  council,  the  abolition 
and  clear  definition  of  which  were  equally  impracticable.  In 
25  Edward  III.  the  Commons  protest  against  any  one  being 
brought  before  the  council  on  account  of  his  freehold,  or  on 
account  of  such  suits  as  affect  life  and  limb,  and  against 
any  one  being  fined  by  informations  laid  before  the  council 
or  one  of  the  ministers,  unless  such  legal  procedure  shall  have 
been  "  formerly  customary."  In  the  answer  to  this  the 
extraordinary  criminal  procedure  was  expressly  reserved; 
"  mes  de  chose  que  touche  vie  ou  memhre,  contempt  ou  excesses," 
it  shall  remain  as  formerly  customary  (Palgrave,  Council,  35). 
It  was  apparently  agreed  that  the  assignment  of  ordinary 
actions  to  the  courts  was  to  be  understood  "  salvo  jure  regis," 
that  is,  with  reservation  of  extraordinary  causes  majores  to 
the  King ;  but  the  Parliaments  wished  to  co-operate  in  this. 
In  27  Edward  III.  the  Commons  themselves  expressly  consent 

rarlier  times,  under  Edward  II.,  West-  magisterial  compulsion  for  their  fulfil- 

minster  Hall  was  named  as  the  place  ment  (Reeves,  iii.  188).    From  the  time 

(It    whicli    the    Chancellor    holds   his  of  2  Edward  III.  the  assignment  of  the 

hiltings;  this  place  was  called  "  JVfaj/-  matter  with  this  view  under  tlie  formula 

fium  BfincMm"  (F0.S8,  iii.  177),  and  the  "'■  sequalur   in    canceUariam"   becomes 

pittings  were  de8cril)ed  as  being  "  in  more  and  more  frequent,  and  soon  also 

plena  cannellaria  "  (Rot.,  cl.  25,  Edward  with  the  further  addition  '\fiat  uJterius 

III.).    The  Admiralty  Court  was  an  juaticia  in  cancellaHa ;  non  potest  jar  ari 

instance  of  such    delegations  of   the  per  communem  legem,  veniat  in  canrel- 

I  council,  which  was  an  outcome   of  a  tnria  et  ostendntjm  suum ;  fiat  eijuMi- 

special  commission  of  the  King,  with  ria  secundum  letjem  ranceUarin'"  {Voss, 

a  jurisdiction  in  the  ports,  and  over  iii.  178  ;  Hardy,"Introdnctii)n  to  Close 

offences  committed  (m  the  liigli  sens;  Rolls,"   p.   12(5).      Emm   the    time   of 

jwrhaps  oxistingas  early  as  Edward  I.,  Richard  II.,  or  at  all  events  under  the! 

with    powers   more    linnted    in    later  liouseof  Lancaster,  the  jnri.sdiction  over 

timoH  on  motions  of  the  estates  under  Uses  stands  jiroininenlly  fortli  as  the 

■  Richard   II.     Another   dtdegation    is  nriiicipal  object  (Hoeves,  iii,  :5S1).    IJutl 

forme<l  by  the  Court  of  Requests  under  Inyond  doubt  the  special  jnrisdiction  of 

'the  Lord  Privy  Seal  (Piwnce,  "Eqnit-  the  ChnnceUor  was  also  a  delegation  of 

able  Jurisdiction,"  i.  Mf)!).     The  |)rae-  the    King's  council    (I'algnive,    I'rivy 

ileal  need  for  a  remedy  for  tlie  clumsi-  Council,  2r);  Spence,  "l'](inital)le  .luris- 

noHii  of  the  common  law,  led  to  the  later  diction,"  i.  701>-710;  Ilallani,  "Middle 

Jnrimliction    over   *'e(|uilal)le    obliga-  Ages,"    note  x.).     England   had   thns 

tionM."  the  fulfilment  of  which  wan  left  a'tiiined  to  the  necc^ssary  comph^tion 

by  the  common  law  to  the  conscience,  of  its   system  of  private  law,    which 

wbiUt  tho  ortmmon  wantn  of  life  and  whb  ace<)m|iliNlied  in  (Jormany  by  the 

thn  oxinting  viuwsof  law  neocuBitatud  a  reoei)tion  of  tbreign  law. 
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to  an  extraordinary  criminal  procedure  against  clerics  who 
appeal  to  the  papal  chair ;  in  the  statute  even  imprisonment 
for  an  indefinite  time,  "  during  the  King's  pleasure,"  is 
threatened,  as  well  as  forfeiture  of  lands  and  personal  property, 
of  those  who  should  refuse  to  answer  for  such  a  contempt 
before  the  King,  or  his  council,  or  his  chancery,  or  before  his 
justices  (Palgrave,  39).  In  42  Edward  III.  c.  3,  upon  a  com- 
plaint raised  by  the  Commons,  it  was  indeed  promised  in 
general  that  none  should  be  required  to  answer  before  the 
courts  except  by  regular  judicial  procedure.  But  the  extra- 
ordinary power  of  the  council  remained  unaflfected  by  this,  and 
in  turbulent  times,  such  as  followed  under  Richard  II.,  it  was 
exercised  with  a  wide  scope  by  the  council  and  the  chancery, 
for  the  maintenance  of  peace.  But  in  civil  procedure  the 
Chancellor's  writ  of  subpoena  gave  rise  to  a  new  petition  (13 
Richard  II.)  ''that  neither  the  Chancellor  nor  the  council 
after  the  close  of  Parliament  should  issue  any  ordinance 
against  the  common  law,  and  the  old  customs  of  the  country, 
and  against  the  statutes  that  had  been  passed  or  that  were 
to  be  passed  in  that  Parliament,  but  that  the  common  law 
should  take  its  course  without  respect  of  persons,  and  that 
no  judgment  once  delivered  should  be  annulled  but  by  due 
course  of  law  "  (Palgrave,  45).  The  answer  ran  with  the 
usual  ambiguity,  to  the  effect  that  the  former  customary 
procedure  should  remain  in  force,  **  so  that  the  King's  royal 
right  be  assured,"  and  if  any  one  felt  aggrieved  "  qu'il 
monstre  en  especial,  et  droit  lui  soit  fait"  (Palgrave,  70). 
Protest  was  not  raised  against  the  extraordinary  judicial  power 
of  the  King  in  general,  but  only  against  such  proceedings 
on  the  part  of  the  council,  without  sanction  of  Parliament. 
In  the  stat.  17  Richard  II.,  protest  was  only  made  against 
citations  before  the  King's  council  and  the  chancery  based 
upon  false  information  (Reeves,  iii.  194).  In  1  Henry  VI. 
the  Commons  complain  of  the  citations  before  the  council 
and  the  chancery,  in  matters  "  in  which  a  legal  remedy  is 
afforded  by  the  common  law ;  "  in  like  manner  a  writ  of 
subpoena  was  not  to  be  issued  until  the  justices  of  one  or  the 
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other  bench  had  first  tried  and  attested  the  fact,  that  the 
plaintiff  had  in  this  case  no  remedy  at  common  law  (Pal- 
grave,  50,  51).  In  8  Henry  VI.  jurisdiction  was  reserved  to 
the  council  in  quite  indefinite  terms  "so  often  as  their  lord- 
ships should  find  too  great  power  on  the  one  side,  and  on 
the  other  too  great  weakness,"  or  if  they  should  otherwise 
find  •'  some  reasonable  cause "  (Palgrave,  81).  Finally,  in 
the  stat.  31  Henry  VI.  c.  2,  the  offences  were  specially  men- 
tioned by  name  for  which  the  council  was  wont  to  summon 
offenders  before  it,  and  the  procedure  defined  that  was 
therein  observed,  especially  the  more  rigorous  courses,  by 
which  disobedience  to  ordinances  under  the  privy  seal  or 
under  a  writ  of  subpcena  were  to  be  prosecuted  as  contemptus 
regis  (Palgrave,  84,  86).  This  extraordinary  penal  jurisdiction 
was  in  later  times  exercised  in  the  Court  of  the  Star  Chamber, 
and  was,  therefore,  frequently  designated  by  this  name.  (S**) 

rv.  The  position  of  the  Horb  (fTfiaiutUor  ns  ijeati  of  tljc 
CDfianctrg  iJepartmcnt  forms  in  a  certain  sense  the  keystone  of 
the  constitution  of  the  council.  As  the  great  oflice  of  the 
Chancellor  had  remained  the  common  bond  of  the  central 
courts,  it  also  serves  as  clavis  regni  for  other  business  of  the 
King's  council.  All  solemn  decrees  of  the  King  in  council 
here  received  their  authoritative  character.  The  Protonotarius 
of  the  Chancellor  managed  the  preparation,  despatch,  and 
registration  of  the  State  treaties  in  the  treaty  rolls.  The  rest 
of  the  State  business   was  recorded  in  the  charter,  patent, 

(3")  The  opposition  of  Parliament  to  of  action  for  the  administrative  powers, 
the  jurisdiction  of  the  King  in  council  in  spite  of  the  advance  of  ilofiuito 
begins  from  the  time  when  Parliament  legal  arrangement  in  the  political 
had  become  consolidated  into  a  united  rights  of  the  realm.  The  practice  of 
l)ody  (Hallain,  nolo  xi.;  Spence,  "Equi-  tlio  chancery  succeeded  bettor  in  de- 
table  Juribdiction,"  i.  ;H3-:}51).  In  a  fining  for  itholf  nicrc  exiicily  the 
dcciuion  which  afterwards  became  dilVerent  branches  of  its  civil  juiis- 
fumouH,  the  "Chamber  Caae"  (Croko's  diction,  as  to  which  Sptiico  ("  Equi- 
"Ileiwrt,"  vol.  V.  c.  i.  p.  lt>8),  the  t4ible  Jurisdiction  of  tho  Court  of 
judges  acknowledged  "  that  tho  court  Chancery,"  vol.  i.  8H-i  wt/.,  4U0  *C7., 
of  Ktar  Cliamber  had  exiated  long  be-  4:{r)-()8;j,  01)2-710)  aftords  us  the  most 
foro  tho  proclaiming  statute  3  Henry  comprehensive  survey.  A  ccmtroversy 
VII.,  on  u  very  high  and  honourable  as  to  the  respective  advantages  of 
court."  The  alM>ve  evidence  ehows  "  Pench "  and  "Olliee"  had  already 
bow  far  this  asNumption  woa  well  begun  wilitiu  tlioNo  narrow  limitln 
foiuidod.    Tlieru  hero  rcmuiuod  a  field  during  the  Middle  Ages. 
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close,  and  fine  rolls.  The  most  numerous  administrative 
documents  belong  to  the  province  of  the  Rotuli  literarum 
clausarum,  "  Close  Rolls,"  so  called  because  they  were  issued 
with  the  seal  under  cover,  in  contradistinction  to  the  litteraB 
patentes,  which  were  addressed  to  all  faithful  subjects.  Here, 
as  elsewhere,  centralization  and  the  transaction  of  business 
by  means  of  writing  mutually  influence  each  other.  In  the 
preceding  period  royal  orders  were  still  sometimes  given  by 
word  of  mouth  in  the  Exchequer,  even  in  judicial  matters.. 
Now  writing  became  the  unconditional  rule,  and  the  import-' 
ance  of  the  great  seal  at  the  same  time  increased.  Apart  from 
charters,  which  are  publicly  issued  in  Parliament,  and  in 
which  the  mere  "  sign  manual "  was  for  a  long  time  retained, 
the  use  of  the  great  seal  is  regarded  as  essential  for  all  writs  ; 
in  it  the  development  of  the  English  State  from  the  gouvenie- 
ment  personnel  is  symbolized.  From  the  time  of  Henry  HI. 
it  is  really  the  chivis  regni,  the  faithful  companion  of  the 
King,  even  in  a  foreign  land.  As  the  history  of  the  great  seal 
is  thus  identical  with  that  of  the  most  important  State 
documents,  Sir  H.  Nicolas  began  to  write  its  biography 
(Nicolas,  vol.  vi.  p.  148,  seq.).  The  order  to  use  the  great 
seal  can  be  given,  either  by  word  of  mouth,  or  in  writing; 
but  a  document  only  becomes  a  solemn  State  Act  when  the 
great  seal  has  been  actually  affixed.  In  cases  of  the  King's 
absence,  a  duplicate  of  the  great  seal  was  given  to  the 
Chancellor  for  writs  de  cursu  which  were  issued  by  him  upon 
his  own  responsibility,  but  this  duplicate  was  always  given 
back  after  the  occasion  for  its  use  had  ceased.  For  non- 
ofiicial  correspondence  the  privy  seal  was  at  first  used,  and 
when  this  also  had  attained  a  political  meaning,  the  signet. 
As  early  as  28  Edward  I.  c.  2,  the  assurance  was  given  that 
no  common  law  writ  should  be  issued  under  the  privy  seal. 
The  struggle  against  the  privy  seal  which  commences  from 
that  time  marks  the  struggle  of  the  estates  against  the 
gouvemement  personal.  (4) 

(4)  The  Lord  Chancellur  as  head  of      ance  with  the  development  of  the  use 
the  chuncery  attains   greater   import-      of  the  teal  (Nicolaa,  "Proceedings," 
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The  staff  that  was  necessary  for  the  discharge  of  this  multi- 
farious judicial  and  chancery  business,  consisting  of  a  chief 
as  well  as  of  a  number  of  reporting  counsellors  or  "  Masters 
I  in  Chancery,"  and  clerks,  received  its  form  in  this  period. 
Among  the  numerous  staff  of  clerks  the  chief  of  the  office  now 
stands  out  conspicuously  as  the  Gustos  Rotulorum  Cancellariae 
Domini  Regis.  He  was  first  described  by  this  name  in  the 
Patent  Roll,  14  Edward  I.  Under  Edward  II.  this  Master  of 
the  Rolls  was  specially  appointed  by  the  King,  took  a  special 
oath  of  office,  and  was  inducted  into  his  office  with  great 
pomp  (Foss,  iii.  327).  The  appointment  was  very  generally 
made  for  life,  or  "  quamdiu  bene  et  Jideliter  se  gesserit  in 
officio  "  yet  sometimes  otherwise  "  quamdiu  nobis  placuerit " 
(Foss,  iv.  4).  From  this  time  he  was  regarded  as  Vice-chan- 
cellor, and  was  ranked  in  the  stat.  Richard  II.  c.  2  in 
precedence  to  the  justices  of  the  central  courts.  (5) 


vol.  vi.  p.  148).  The  most  important 
Rotuli  which  have  been  partly  pub- 
lished by  the  Record  Commission  are 
the  following : — 

(a)  The  Charter  Rolls,  containing  the 
royal  grants  to  cities,  boroughs,  and 
corporations,  rights  of  market,  and  the 
like.  The  collection  begins  with  1 
John,  and  runs  to  7  Henry  VIII.,  after 
which  date  such  grants  were  made  in 
the  form  of  patents.  See  Rotuli  Char- 
tarum,  1199-120G  (ed.  Hardy,  1837, 
et  seq.). 

(fc)  The  Patent  RoUs,  containing  the 
grants  of  offices,  lands,  titles,  and  the 
like,  which  were  issued  in  open  docu- 
ments with  the  great  seal  affixed.  They 
begin  with  3  John.  See  Hardy,  "  Des- 
cription of  Patent  Rolls  in  the  Tower 
of  London,"  1835. 

(o)  Tlie  Clone  Rolls,  containing  royal 
mandates,  letters,  and  writs,  princi- 
pally rescripts  addressed  to  private 
peraona  on  private  matters,  closed  <n\ 
the  out«ide  with  the  seal.  They  ixgin 
with  6  John.  8co  Rotuli  Ulterarnm 
eku«arum,1204-12'27(IlHrdy,volB.  i.ii.). 

(d)  The  Fine  RolJn,  containing  the 
fmintii  of  the  ('rown  fiefs,  with  tlie  dues 
for  alienation,  rrlrvia,  conHcnt  to  nuir- 
riaffe.flto.  Hoc  Hardy,  "Kottili  Finiuin," 
aiKl»bov«,  p.  171. 


With  few  exceptions  the  great  seal 
cannot  be  used  without  the  express 
order  of  the  King,  either  (1)  verbally, 
or  (2)  by  writing  under  his  signet,  or 
(3)  by  writing  under  the  privy  seal 
addressed  to  the  Chancellor,  or  (4)  by 
writing  under  the  signet  addressed  to 
the  keeper  of  the  privy  seal,  who  there- 
upon communicates  the  royal  pleasure 
to  the  Chancellor  by  a  warrant  under 
the  privy  seal.  The  origin  of  written 
instruments  sealed  with  the  great  seal 
is  given  iuPalgrave  ("Commonwealth," 
vol.  i.  p.  147 ;  Privy  Council,  13) ; 
for  the  continuous  liislory  of  the  great 
seal  under  the  sciniratc  rcijjjns,  cf.  Foss 
("  Judges,"  lndi;.\,  i-idc  Soul).  A  juris- 
tic survey  of  the  royal  writs  accord- 
ing to  the  diflerence  in  their  legal 
nature  is  given  in  Coke,  Inst.,  ii.  40. 

(5)  The  staflf  of  the  chancery  now 
takes  a  firmly  organized  form  witii  the 
growing  importance  of  tiie  office  in  tho 
adniinistrntion  of  the  realm.  The  list 
of  the  dianceliors  of  this  period  is 
given  by  Foss  (Judges,  vol.  iii.).  As 
early  as  Fdward  II.  tho  title  "  Cancel- 
lariuK  AiKjliw"  occurs  twice;  and  the 
honorary  title  "Lord  (Jhiuiccllor  "  from 
this  time  comes  into  gnidiiiil  use.  As 
n  rule  the  chancellors  are  still  chosou 
from  tho  higher  clergy ;  under  Edward 
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III.  amon^  seventeen  ohanoellorfl  were 
four  archbishops  and  eight  bishops, 
but  on  the  other  hand  also  one  knight 
and  four  professional  jurists.  An  at-i 
tempt  of  Parliament  to  thrust  out  the! 
clergy  from  this  position,  failed,  and! 
the  lay  chancellors  were  always  after  i 
a  very  short  time  replaced  by  prelates  i 
(Foss,  iii.  320).  The  higher  chancery 
clerks  now  received  the  title  of  "  Magia- 
tri"  or  Masters  in  Chancery  (Spence, 
vol.  i.  359  seq.),  for  as  these  clerks  with- 
out exception  belonged  to  the  lower 
clergy,  the  custom  arose  of  applying 
their  title  of  rank  as  Magistri  to  their 
office.  Towards  the  close  of  Edward 
IIl.'s  reign,  we  find  the  title  of  "  Mas- 
ters "  used  in  the  documents  contain- 
ing their  appointment  (Foss,  iii.  334). 


In  the  company  of  the  Chancellor  thev  < 
are  also  active  in  Parliament,  in  which  \ 
they  usually  officiate  as  receiver$  of  the  ' 
petitioru,  whilst  the  class  of  "  triers  " 
was  formed  of  the  prelates,  barons,  and 
justices.  More  numerous  still  was  of 
course  the  btaff  of  the  elerici  de  secundo 
gradu,  as  they  are  now  termed,  in  con- 
tradistinction to  the  Magistri  or  cleriei 
de  prima  gradu.  As  head  of  the  de- 
partment for  the  registration  of  the 
State  treaties  stood  tlie  Protonotarius, 
whose  treaty  rolls  from  Edward  I.  to 
22  James  I.  are  still  in  txisteuoe.  The 
whole  of  the  clerks  inhabited  an  inu 
near  the  royal  palace,  and  received 
their  salary  and  supply  of  proviidous 
from  the  royal  household. 
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CHAPTEE  XXIV. 

^|)e  parliament  of  \^t  prelates  antr  33arons. 

From  the  time  of  Edward  I.  there  were  connected  with 
the  permanent  council,  as  the  seat  of  the  central  government, 
certain  periodical  meetings  of  notable  prelates  and  barons, 
who  became  united  with  the  King's  council,  into  a  "  great 
council ;  "  and  then  separated  themselves  as  an  Upper  House 
from  what  was  afterwards  the  "  House  of  Commons." 
Edward  I.  on  ascending  the  throne  found  a  condition  of 
things  existing  in  which  prelates  and  Crown  vassals  had 
I  already  for  a  generation  past  exercised  their  right  to  impose 
I  scutages  and  aids,  and  had  been  summoned  to  deliberate 
upon  important  resolutions  of  the  realm.  Convinced  that 
Buch  participation  in  the  central  government  was  henceforth 
unavoidable,  he  made  this  concession  without  any  reserve, 
and  in  the  course  of  his  reign  extended  it  beyond  the  original 
design.  The  functions  and  constitution  of  these  parliamentary 
assemblies  assume  a  form  from  which  at  length  proceeds  an 
hereditary  peerage  of  secular  lords. 

I.  The  concilium  of  the  prelates  and  barons  formed,  from 
Edward  the  First's  time,  a  constitutional  linlt  in  tljc  atiminis- 
tration  of  tlje  realm,  and  as  a  periodical  council,  was  ordinarily 
convoked  four  times  a  year,  bo  that  the  magnates  met  together 
with  the  royal  permanent  council,  and  during  the  period  of 
meeting  formed  a  "  great  council,"  in  which  those  who  were 
Bummonod  in  virtue  of  office,  ecclesiastical  dignity,  and 
property,  took  their  places  side  by  side.    We  have  here  to 
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do,  not  with  a  mere  estate  of  the  reahn,  in  which  a  privileged  1 
class  of  landowners  claim  a  right  to  be  heard,  but  with  a  ' 
constant  and   regular   participation   of   the   magnates    in  a 
political  system  with  fully  developed  military,  judicial,  police, 
and  financial  powers.     The  competence  of  the  Magnum  Con- 
cilium is  bound  up  with  these  prerogative  rights.      The  un- 
limited royal  powers  are  now  exercised  under  the  constitutional 
co-operation  of  the  magnates ;  the  portion  of  the  government 
which  remains   indefinite   and   informal  is  the    residue    of  \ 
personal  rule.     Reserving  its  indefinite  authority,  the  principal 
functions  of  the  great  council  which  still  survive  in  the  Upper 
House  as  it  exists  at  the  present  day,  may  be  already  separated 
off  into  a  quadruple   sphere   of  action  :   a  court   of  law,   a  i 
tax-granting  body,  a  State  council  for  the  administration  ofi 
the  realm,  and  a  legislative  body. 

1.  Under  Edward  I.  its  position  as  a  court  of  law  is  prominent. 
The  parliament  in  this  reign,  is  pre-eminently  intended  to 
be  a  judicial  assembly,  to  which  the  other  functions  are 
annexed.  In  this  sense  (which  was  also  that  intended  by ; 
the  barons  in  the  Provisions  of  Oxford)  Edward  I.  convokes  ; 
four  times  in  each  year  a  parlianientum,  and  he  only  departed  1 
from  this  rule  afterwards  in  very  turbulent  times.  In  this 
sense  in  later  reigns  the  motion  was  repeatedly  put  and  agreed 
to,  that  at  least  once  in  each  year  a  parliament,  that  is  a 
judicial  assembly  of  the  magnates,  shall  be  holden.  Its 
models,  the  Echiquier  of  Normandy,  and  the  Parliaments  in 
France,  and  the  Germanic  fundamental  idea  by  which  the 
secular  government  wears  the  character  of  a  court  of  law, 
were  all  of  some  influence  upon  its  creation.  The  competence 
of  this  court  is  bound  up  with  the  King's  right  of  taking 
the  most  important  and  difiicult  cases  to  his  court.  The  ^ 
current  law  suits  were  certainly  now,  indeed,  assigned  to 
the  corporate  central  courts,  as  they  had  formerly  been  to 
the  county  courts.  But  this  delegation  did  not  annul  the 
royal  right  of  personally  directing  the  court  in  extraordinary 
cases  (above,  p.  406),  as  was  the  case  in  the  German  Imperial 
Constitution,  where  a  court  of  ofiicials  sat  in  addition  to  the 
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imperial  court,  and  a  parliamentary  revision  of  the  body  of 
official  judges  was  reserved.  It  has  never  been  constitutionally 
determined  which  placita  belonged  to  the  jurisdiction  of  Par- 
liament, for  the  King  never  renounced  his  power  of  reserving 
the  most  important  and  extraordinary  cases  to  his  personal 
appointment  of  a.  judicium  parium;  and  the  estates  themselves 
were  interested  in  upholding  these  powers,  from  the  time 
when  their  right  of  co-operation  had  been  constitutionally 
established.  Hence  civil  and  criminal  cases  might  in  the 
first  instance,  as  well  as  in  the  higher  instance,  be  brought 
before  Parliament,  if  the  matter  appeared  of  sufficient  impor- 
tance. As  extraordinary  cases  of  the  highest  importance, 
the  following  presented  themselves  : — 

(a)  Complaints  against  erroneous  decisions  of  the  central 
courts,  which  were  admitted  by  a  royal  writ  of  error,  and  now 
came  before  the  King  in  coimcil,  for  which  the  Magnum  Con- 
cilium offered  itself  as  the  higher,  more  powerful,  and  more 
illustrious  body.  In  the  year  books  29  Edward  III.  14 
(Hale,  Jurisd.,  41),  the  justices  plainly  declare  it  to  be  the 
prevailing  opinion  that  the  Permanent  Council  is  not  the  place 
to  upset  the  decisions  of  the  central  courts.  The  assistance 
of  the  great  council  in  this  matter  proceeded  tacitly  from 
the  necessity  which  had  arisen  for  a  higher  authority.  (1) 

(1)  The  parliament  is  now  the  judi-  his  character  of  chief  mapistrate  con-  ( 

cium  parium  o(  the  estates,  an  institu-  suited.    What  onco,  in  the  action  against  ll 

tion   which    the  magnates   had    long  Thomas  Becket,  appeared  us  an  extra-     ( 

endeavoured  fo  establish.    The  expres-  ordinary  convocation,  is  now  the  regular 

bion  "parlinment"  was  at  the  close  of  method  of  its  composition.    The  Peers'     ^ 

this  period  pre-eminently  used  in  this  Report  acknowledges  tliat  this  change 

sense  (Porry, "  Parliaments,"  xi. ;  Peers'  had  been  tacitly  ellV  cted,  that  in  Kotuli 

Report,  vol.  i.  ltJ9-171).    In  accordance  1  Edward  III.  all  spiritual  and  tem- 

witn  Fleta's  tcxt-b(K)k,  the  Parliament  poral  lords  were  already  regarded   as 

was  under  Kdward  II.  described  as  a  the  natural  constituents  of  this  court; 

constitutional  tribunal,  ''coram  liege  et  but  that   the    time  when  this  change 

Concilio    mo    in    prwuentia     Domini  came  about  could  not  be  exiietly  deter- 

lUgii,  I'rocerum   et   Magtialum   regni,  mined  (Report,  v.  2!)(!,  iv.  '.\H>).     Only    ' 

in  Parliiivunto  run."     A  change  had  in  this  siwise  tiio  lussuranee  was  given  in 

Ijocn  made  in  the  selection  only  ;  whilst  4  Kdward  III.  that  parliaments  should  1/ 

in  former  times  the  royal  judicial  com-  bo  holden  annually,  or  more  frequently  *^ 

niiimiona    wore    based    upon    personal  if  necos.sary    I'eers'  '{cport,  i.  H()2) ;  for 

selection  nut  of  many,  it  was  tiow  the  neither   tlio   lionls  nor  tlio  Conunons 

I  clojM  of  the  magnaU'H  tluit  hiul  become  were  interested  in  a  fn^ipient  convoca- 

formcd  into  u  body,  which  the  King  iu  tioa  of  tax-im])osing  assemblies. 
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(6)  Impeachments  of  members  of  the  Parhament  itself. 
From  the  moment  that  the  great  comicil  had  attained  a 
certain  stability,  the  demand  was  raised  to  recognize  it  as  the 
judicium  paj'iuni  of  its  own  members.  The  demand  for  a 
special  judicium  imrium  for  the  Crown  vassals  had  hitherto, 
merely  on  account  of  the  unequal  position  of  the  hundreds 
of  lesser  vassals,  never  taken  a  definite  form.  Now,  since 
an  organized  body  and  an  external  limitation  existed,  the 
demand  for  a  court  of  peers  for  this  narrow  cii'cle  had  become 
practicable  and  unavoidable.  It  had  been  to  a  certain  extent 
prepared  by  that  ordinance  of  Henry  III.  which  had  exempted  /  / 
the  great  barons  from  the  ordinary  suit  of  court  in  the  county 
court.  It  appeared  the  more  justifiable  in  proportion  as  the 
great  council  began  to  invite  the  justiciaries  of  the  central 
courts  to  act  as  deliberating  members  at  the  meetings  for 
delivering  its  legal  decisions.  It  was  natural  that  the  lords 
should  object  to  recognize  their  assistants  of  the  legal  profes- 
sion as  a  judicium  jmrium  over  their  own  persons.  The  new 
expression,  "piers  de  la  terre,"  occurs  for  the  first  time  as 
an  official  term,  in  the  judgment  passed  on  the  De  Spencers 
in  15  Edward  II.:  "Accordingly  we  peers  of  the  land,  earls, 
and  barons  in  the  presence  of  the  King  do  declare  that,"  etc. 
In  the  proceedings  against  Mortimer,  and  in  the  disputes  with 
Archbishop  John  of  Canterbury,  the  demand  is  still  more 
definitely  marked.  In  15  Edward  III.  it  was  raised,  upon  \ 
the  motion  of  the  barons,  to  a  statute,  to  the  following  extent, 
"that  no  peer  of  the  land  should  be  condemned  to  the  loss  ' 
of  his  temporal  possessions  or  to  arrest  or  imprisonment 
unless  by  verdict  of  his  peers  in  Parliament."  (a) 

(a)  A  hundred  years  earlier,  vrhen,  these  judicial  assemblies,  it  was  natural 

in  tlie  action  against  the  Earl  Marshal,  that  they  should  bejiin  to  be  regi\rded 

the  claim    for  a  court   of  peers    was  as  a  more  select  peerage,  aa  "/^Vrs  de 

raisei  I,  Bishop  Peter  de  Roches  declared  la  terre."    The  claim  for  such  a  peers' 

that  there  were  no  peers  iu  England  of  court   for   the   uienil>ers   of  the   great 

the  same  kind  as  those  in  France,  and  council  was  moreover  based  on  the  old 

that  the  King,  by  means  of  his  judges,  privileges    of   office    of   the    Norman 

had  a  perf<ct  righ'  to  bit  in  judgment  period,  which  had  always  accorded  to 

upon  his  foes.     But  after  the  spiritual  the  membi^rs  of  the  higiier  courts  an 

and   tt  mpurul   lords   had  for  a  whole  extraonlinary    and    separate    right    of 

generation  year  by  year   appeared   at  appearing    before  their    own  judicial 

VOL.  I.  2  K 
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(c)  Next  follow  accusations  against  the  royal  great  officers, 
which  with  due  regard  to  the  depositaries  of  power  and  law, 
could  not  be  sent  for  trial  before  justices,  as  being  mere 
advisers  of  the  royal  council.  They  are  sent  as  extraordinary 
placita  to  the  "  King  in  council,"  which  latter  for  these  cases 
could  only  be  "the  great  council.''  This  course,  in  addition 
to  imparting  to  them  a  just  importance,  certainly  in  early 
"times  indicates  the  mark  of  violent  party  passion.  With  the 
increasing  power  of  the  great  constitutional  body  of  the  realm, 
this  jurisdiction  extended  into  all  three  directions ;  and  whilst 
retaining  the  forms  of  a  council,  became  the  extraordinary 
supreme  tribunal  of  the  realm,  (l"*) 

2.  The  same  body  is  at  the  same  time  a  tax-granting 
assembly  for  the  scutagia  and  the  extraordinary  auxilia  of 
the  Crown  vassals.  It  had  been  firmly  established  by  the 
precedents  under  Henry  III.,  that  the  baronage  granted 
these  taxes  through  a  committee  of  notable  prelates  and 
barons,  who  being  convoked  by  royal  writ  as  greater  taxpayers 
represented  the  mass  of  the  lesser.     Edward  I.  respected  this 

<lepartment,  exchequer,  etc.  In  15  rege  in  plena  pnrliamcnto"  (cLUeporte, 
Edward  III.  the  barons  bring  in  an  i.  300).  The  xincertainty,  too,  of  the 
empliatic  motion  in  respect  licrcof,  and  forms  of  procedure,  derived  from  the 
on  the  opinion  of  a  specially  appointed  Norman  judicial  commissions,  lasts  for 
commission  of  four  bishops,  four  eurls,  a  long  while.  In  11  Richard  II.  5, 
und  four  barons, together  with  tlie «rt(7e8  lords  appiHnnt  move  articles  of  im- 
<le  la  ley,  a,  statute  was  issued  in  the  peachment  for  high  treason  (for  these 
mime  session  to  the  effect  that  "no  incidents,  see  I'arl.  Hist.,  i.  410-440). 
peer  of  the  realm,  crown  ofticer  or  other  In  recollection  of  the  forms  of  the  old 
I  Hhould  bo  arraigned  on  account  of  his  administration  of  justice,  the  court  is 
ottlce,  condemned  to  the  loss  of  his  styled  "  council "  (Peers'  Ilci)ort,  App. 
1  temporal  possesnions,  thrown  into  prison  iv.  729)  and  their  verdict  "award," 
lor  arrest,  tried  or  judged, except  by  tho  which  only  becomes  final  by  the  assent 
jaward  of  his  peers  in  Parliament"  of  tho  King.  After  the  opposition  had 
(Pwrs*  llcjMJrt,  i.  314,  315).  taken  tlu;  helm,  the  commons  on  their 
(l*")  lint  in  tlds  question  indefinite-  sidein  21  Kichard  II.  impeach  tho  arch- 
ness as  to  limits  was  and  remained  the  bislio]),  Thomas  Arun<lel,  of  high  troa- 
hcritagu  left  by  tho  Norman  Curia  son,  who  by  *' award"  in  Parliament 
lteni».  In  Mortitncr's  case  (3  Kdw.  was  condemned  to  banislimcnt.  Other 
III.)  the  nuignat<'S  protect  that  they  are  poors  were  accused  by  the  lords  appel- 
not  bound  to  sit  iii  judgment  upon  lant,  and  coiuhMnned  to  death  and 
Hiinoii  do  livresford,  because  ho  is  not  banishment.  Tho  older  resolutions  of 
tliuir  peer.  On  tho  other  hand,  they  II  Uichanl  II.  were  for  tho  mo.st  part 
cuuactl  Thomau  do  IJerkelcy,  u  Crown  annulled;  in  1  Honry  IV.  Ilie  last  reso- 
vuiwal  who  had  bten  summoned  by  lutions  were  declared  null  and  void, 
writ,  in  aooordanro  with  ciiHtom,  to  bo  and  tho  former  ones  (11  Kichard  II.) 
condemned  by  n  jury  of  "  mili(e»  coram  revived. 
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right  of  the  vassals.  But  a  deeply  felt  violation  of  it  in  the 
twenty-fifth  year  of  his  reign,  with  the  refusal  of  the  clergy  to 
pay  taxes,  combined  with  war,  financial  distress,  and  discon- 
tent in  the  country,  compelled  him  in  the  c.oufirmatio  chartarum 
(25  Edvv.  I.  c.  6),  to  agree  to  a  still  wider  concession,  which, 
iis  a  principle,  restricts  the  grant  of  all  auxilia,  scutagia,  and 
taUitijia  to  the  common  consent  of  the  prelates,  barons,  and 
commons  in  Parliament  assembled  (cap.  25).  Under  each 
subsequent  reign  this  concession  was  confirmed,  extended, 
and  protected  against  violations.  This  periodical  right  of 
granting  taxes  gives  the  great  council  an  unassailable  position, 
and  a  continual  support  to  its  other  claims ;  but  this  right 
had  to  be  early  shared  with  the  representatives  of  the  com- 
munities, which  from  this  point  were  gradually  gaining  a 
preponderance.  (2) 

3.  The  Magnum  Concilium  is  the  supreme  deliberative 
council  of  the  realm  for  the  most  important  measures  of  the 
Government.  Primarily  for  decrees  of  war  and  peace,  on 
account  of  the  important  military  rank  of  the  great  barons ; 
but  just  as  much  for  internal  affairs  also.  Its  functions  are 
thus  far  the  same  in  principle  as  those  of  the  continual 
council  (p.  399).  Naturally  the  most  important  were  reserved 
for  the  great  assembly ;  but  on  that  very  account  the  least 
important  were  not  excluded.  For  these  indefinite  functions 
the  assembly  pre-eminently  bears  the  name  of  "concilium,'' 
and  not  of  "  parliament."  But  the  regular  recurrence  of  the 
assembly  gave  the  magnates  an  ever-increasing  influence 
npon  the  Government  in  the  following  principal  points. 

First  of  all  a  participation  in  the  current  business  of  in- 
vestigating and  replying  to  petitions.  As  the  convocation  of 
the  parliaments  was  marked  by  the  presentation  of  the 
greatest  number  of  petitions,  it  was  natural  to  claim  for  the 


y 


/'}-■ 


(2)  In  the  straits  of  war  in  25  Ed-  versal  opposition  to  it  now  led  to  the  i    i)" 

ward  I.  the  raising  of  an  aid  from  all  ttatutum  de    taUagio  non  concedendo  \ 

landowners  of  the  value  of  £20  for  the  (25  Edw.   III.  e.  5,  6),  the  origin  of  \ 

campaign  in  Flanders  was  ordered  by  which  is  mentioned  below,  Chap.  xxv.    \ 

the  ordinance  of  the  King  in  the  council  sec.  1. 
(recrs*  Report,  i.  220,  221).    The  uni- 


? 
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referees  (receivers  and  triers  of  petitions)  that  they  should 
be  appointed  from  among  the  estates  themselves.  In  the 
stormy  time  of  the  "  Ordinances  of  Ordainers  "  (5  Edw.  II.) 
this  claim  was  established;  yet  the  procedm'e  in  respect  of  it 
varies  according  to  the  spirit  of  the  Government.  In  14 
Edward  III.  1,  c.  5,  it  was  decreed,  that  from  thenceforth  there 
should  be  chosen  in  every  parliament  one  prelate,  two  earls, 
and  two  barons,  invested  with  the  royal  commission  and 
authority  to  hear  on  petition  all  complaints  of  delay  or 
violations  of  justice,  and  to  bring  before  the  next  Parliament 
all  difl&cult  cases  suitable  to  be  heard  there.  This  is  a  kind 
of  perpetual  committee  of  Parliament,  like  that  still  existing 
in  the  Upper  House.  As  late  as  the  middle  of  Edward  the 
Third's  reign,  chancery  clerks,  royal  justices,  and  peers  are 
arranged  together  as  triers  and  auditors,  the  first  as  reporters,. 
and  the  latter  only  for  the  purpose  of  preliminary  inquiry. 

\  Further,  the  council  acquired  an  influence  upon  the  appoint- 
ment to  the  great  offices.  In  quite  early  times  the  King 
i declares  his  willingness  to  appoint  such  persons  as  are  "agree- 
able "  to  the  great  council,  yet  with  the  reservation  of  his  right 
'of  appointment  (Rot.  Pari.,  iii.  258,  849).  Frequently,  too, 
the  great  officers  are  sworn  into  the  great  council.  Influential 
and  skilled  members  of  the  great  council  acquire  in  this 
position  a  natural  claim  to  a  summons  to  the  administra- 
tive council,  which  under  the  circumstances  could  hardly 
be  refused.  During  the  minority  of  the  king,  the  Magnum 
Concilium  naturally  exercises  a  paramount  influence  upon 
the  formation  of  the  executive  council,  as  at  the  accession  of 
Edward  III.,  Richard  II.,  and  Henry  VI.  But  also  under  a 
sovereign  who  actually  ruled,  in  constitutional  conflicts  the 
magnates  frequently  force  the  ruling  council  of  the  realm  upon 

^  the  King.  For  instance,  in  9  Edward  III.  the  Earl  of  Lan- 
caster, as  president  of  the  council,  undertakes  the  government 
witli  the  promise  on  oath  that  he  will  conduct  no  national 
ufTairH  without  the  advice  of  the  council,  and  that  every 
inembcr  of  the  council  who  gives  advice  which  is  prejudicial  to 
the  realm  bhall  bo  removed  in  the  ensuing  Parliament.     In 
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12  Edward  II.  it  was  resolved  that  the  King  should  have 
two  bishops,  one  earl,  one  baron,  and  a  baron  or  banneret  of 
the  Earl  of  Lancaster,  as  coadjutors,  and  all  that  could  be  done 
without  Parliament  should  be  decided  with  their  consent,  and 
all  that  was  done  without  this  consent  was  to  be  regarded  as 
null  and  void,  and  set  right  by  resolution  of  the  peers  in 
Parliament.  The  great  party  struggles  after  Henry  VI.  end 
in  periodical  appointments,  depositions,  and  condemnations 
of  the  executive  members  of  the  Continual  Council  by  the 
Mcu/num  Coiuiliuin.  Under  the  house  of  Lancaster  the 
greater  part  of  the  executive  council  of  the  realm  consists  of 
members  who  owe  their  position  to  the  high  estimation  in 
which  they  are  held  in  the  great  council.  (3) 

(4)  The  Magnum  Concilium  becomes  in  this  manner  the 
law-giving  assembly  of  the  realm.  The  statute  of  Marie- 
bridge  at  the  close  of  Henry  the  Third's  reign  formed  the 
most  important  precedent  for  the  regular  deliberation  of  the 


K 


(3)  As  a  ikliberative  nsserably  of 
the  King,  the  coiiciliuiu  of  the  mag- 
nates has  the  same  iniletiuite  powers 
as  the  executive  Contimiul  Council. 
All  national  affairs  were,  under  certain 
circumstances,  settled  with  their  advice 
us  tlie  circunistaiicL's  of  the  realm  and 
the  moiuirchy  demanded.  There  apjwar 
here  the  8amo  occasional  euc-roach- 
ments  and  rebuft's  as  in  the  provincial 
«liets  of  the  German  states.  As  etirly 
iis  4  Edward  I.  "  prelates,  earls,  barons, 
und  others  of  tlie  King's  coimcil, 
justices,  and  regis  fultles  in  Parlia- 
ment "  resolve  on  war  against  Wales. 
In  the  course  of  the  later  wars,  and 
in  tho  disputes  with  the  papal  curia, 
they  were  very  frequently  asked  for 
their  consent.  Where  petitions  were  to 
be  considered,  they  wire  summoned 
in  cas^  where  a  legislative  act  or  a 
special  procedure  was  needed  for  the 
purpose  of  redress,  whilst  those  which 
were  to  be  discharged  in  the  ordinary 
course  of  law  and  administration,  only 
came  before  the  chancellor,  judges, 
and  council  (Peers'  Report,  i.  245). 
From  this  point  of  view  the  great 
council  participates  also  in  the  dele- 
gations.     The  extraordinary  civil  and 


criminal  jurisdiction  of  the  council 
was  repeatedly  favoured  by  the 
Jlaijnum  Concilium,  but  with  the 
modifying  circumstance  that  tlie  lords 
frequently  came  into  conflict  with  the 
permanent  council  as  to  their  partici- 
pation in  it.  In  an  address  of  the  dis- 
eontented  magnates  in  10  Richard  II., 
it  is  expressed  that  "the  King  should 
assemble  the  lords,  nobles,  and  com- 
mons once  in  each  year  in  his  Parlia- 
ment, as  being  the  highest  curia  of 
the  realm,  in  which  all  equity  should 
shine  aa  clear  as  the  sun  ;  and  in  which 
both  poor  and  rich  should  find  a  never- 
failing  shield  and  protection  by  the 
restoration  of  i)eace  and  quietness,  and 
tho  removal  of  every  kind  of  wrong."  In 
21  Richard  II.,  on  motion  of  the  com- 
mon.s,  a  committee  of  twelve  lords  was 
apjx)inted  to  try,  answer,  and  desjiatch 
various  i)etitions  and  matters  which 
uet^ded  to  be  discharged  after  the  close 
of  Parliament.  It  was  the  arbitrary 
acts  of  this  committee  that  brought 
about  the  fall  of  the  King  (Pari.  Hist, 
i.  482-498).  Under  Henry  VI.  an  ano- 
malous epoch  of  revolutionary  excesses 
begins. 
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King  with  his  magnates  on  important  and  extensive  acts  of 
legislation,  and  one  "which  follows  close  on  former  isolated 
precedents.  Without  renouncing  his  traditional  right  of  or- 
daining, Edward  I.  had,  at  the  beginning  of  his  reign, 
introduced  a  deliberation  with  his  Magnum  Concilium  upon 
all  important  laws  which  involved  a  change  in  civil  and 
criminal,  as  well  as  in  judicial  procedure.  From  the  statute"- 
of  Westminster  1,  until  late  in  the  reign  of  Edward  III.,  the 
great  council  is  the  ordinary  body  for  the  discussion  of  laws, 
with  reservation  of  the  occasional  ordinances  of  the  King  in 
council,  which,  after  the  end  of  Edward  the  Third's  reign 
are  no  longer  sufficient  to  alter  laws  which  had  been  passed 
in  full  ParHament.  This  legislative  position,  which  was  in 
harmony  with  the  national  and  indestructible  legal  concep- 
tion of  a  legislation  consensu  mcUornm  terrce  (above,  p.  97), 
naturally  fell  to  the  prelates  and  barons,  so  soon  as  their 
position  as  a  supreme  tribunal  and  council  of  the  realm  and 
as  a  tax-granting  body  had  been  definitely  established.  Their 
predominant  influence  is  also  visible  in  the  language  of  the 
statutes,  in  which,  since  the  time  of  Edward  I.  and  Edward  II., 
the  French  language,  as  the  tongue  of  the  upper  classes, 
begins  to  oust  the  official  Latin.  After  3  Edward  II.  a 
i  change  in  the  phraseology  was  introduced,  which,  under 
I  the  name  of  Parliament,  meant  sometimes  the  highest 
ijndicml,  and  sometimes  the  legislative  assembly  of  the  realm. 
The  latter  meaning  became  the  leading  one  under  the  following 
reigns.  In  addition  to  the  great  council,  Edward  I.  began  to 
summon  representatives  of  the  counties  and  towns,  merchants 
and  others,  to  such  deliberations  as  alTectcd  the  narrower 
Bphero  of  the  Commons  (cap.  25).  This  right  began  to  bo 
shared  also  with  the  Lower  House  as  the  influence  of  that 
liouso  in  the  province  of  taxation  increased.  (4) 

I       (■!)  In  3  Kdward  I.  tlio  sfntiit' West-  'Tlio  most  importnnt  logislativc  iul«  in 

I  niiiiMtiT  1  wiiH  j>aHH('(l  "  witli  Iho  con-  tlui  following'  f^ciicratioii  wen*  piissod 

Milt  ortlio  tc'iii|K)mluiul  H|iiriluiil  lonlx  witli  llir  ((iiicurrcnci^  of  tli(^  M(i<jnuvt 

\  of  tho  rommunilaM,"  by  whioli  jthruHi*,  (hiinlinin,  but  itu  j»t  witlioiit  tlio  co- 

\  M  under  Ilunry  III.,  tho  wholu  nunibcr  opcnitiou  of  (ho  county  (hlcKiitcH,  and 

I  of  Ihu  vomuIm  Hniiiniourd  to  tliu  Par-  ot*  tho  towiiH.    Kor  ('\iuii])l(',  in  I'A  Kd- 

liunont  is  mcont  (HojKirt,  i.  ITIt,  171).  wiinl  I.,  (ho  Htatuto  Wostniinster  2,  </* 
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But  in  all  these  four  directions  there  continues,  in  the 
course  of  the  period,  an  ascendency  of  the  Magnum  Con- 
( ilium  over  the  executive  council  of  the  realm ;  so  that 
towards  the  close  of  the  period,  the  continual  council  appears 
occasionally  as  a  committee  of  the  great  council.  The  struggles 
l)etween  the  monarchy  and  the  magnates,  which  were  fought 
out  under  Henry  III.  in  the  barons'  war,  become  now  a 
struggle  between  council  and  parliament. 

II.  ®f)e  constitution  of  tbc  pndiamcnt  of  tt)c  inagnatrs  had 
been  roughly  sketched  out  by  precedents  down  to  the  closi^  of 
Henry  Ill.'s  reign.  After  Simon  de  Montfort's  parliament 
had  failed,  Henry  III.  had  again  adopted  the  customary 
method  of  summoning  by  royal  writ  his  bishops  and  abbots, 
his  earls  and  barons,  that  is  to  say,  a  selection  of  the  latter, 
to  the  deliberative  assembly;  and  this  order  of  things  con- 
tinued during  the  century  of  the  three  Edwards.  The  nature 
of  the  council  continued  regularly  to  affect  the  selection  of 
the  persons  that  were  to  be  summoned. 

To  the  parliament  as  a  judicial  assembly,  only  spiritual  and 
temporal  Crown  vassals  could  be  summoned ;  because  other- 
wise the  principle  of  the  judicium  j^rium  would  have  been 
violated. 

donis  conilitionalihuB,  and  the  confirma-  missal  of  the  commoners,  the  prelates 

lion  of  Magna  Cliarta,  ^^hahito  super  and    barons   remain   (Parry  'M,   100). 

hoc  cum  suo  coucilio  tractatn  "  (Report,  However,  from  this  period  parliaments  , 

i.  194).     In  like  manner  the  form  of  without   the    assistance  of  the   com-  I       V 

expression   was    still    retained    which  moners   are    more    rarely  held.      Tho  [ 

called  the  assembly  (even  without  any  assembly    in    20    Edward   III.    (27th 

summons  of  Commons)  a  *'Pflr/mjH*'w-  March,    1346),   was   still    a   Maijnum 

/urn"  (as  in  27  Edw.  I.,  Report,  i.  237).  Concilium  of  that   kind   which,  in   a 

In  28  Edward  I.  (he  statutes,  in  spite  marked  manner,  was  qalled  a   *'  con- 

of  the  presence  of  the  commoners,  were  vocation  "  ( Peers'  Report.  App.  i v.  557). 

only   passed   with   the   advice  of  the  An  assembly  of  this  character  is  met 

great  council  (Rejiort,  i.  238,239).     In  with  also  in  27  Edward  III.,  perhaps 

3  Edward  II.  mention  is  made  of  the  also  in  45  Edward  III.,  and  onceag«in 

common  consent  of  all  bishops,  earls,  in  2  Richard  II.  (Rot.  Pari.,  iii.  55; 

and  barons  "  in  pleiiu  parliamento  "  ;  Peers'  Report,  i.  320).      Occasionally 
in  4  Edward  II.  the  consent  in  full   .    we  still  meet  with  laws  which  have 

Parliament  is  spoken  of  immediately  only  been  discussed  with  the  justices 

after  the  counties  and  towns  have  been  or  the  continual  council,  such  as  the 

dismissed  (Report,  i.  261).     In  6  Ed-  statute  of  Acton  Burnell,  11  Edward  I. 

ward  III.  the  clergy  and  the  commons  (Report,  i.  190,  206-208) ;  the  statute 

were  dismissed,  whilst  tlie  prelates  and  <le  prisonibu^,  23  Edward  I.  (Report, 

those  of  the  council  remained  behind  i.  217);  the  ordinances  for  Ireland,  and 

for    further   deliberation   (Parry,   97).  the    statute  de  praroyatira  reijit,  17 

Later  in   the    same    year,  after    dis-  Edward  II.  (Report,  i.  286). 
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/■       To  the  parliament  as  a  tax-granting  assembly  for  the  pur- 
poses of  the  scutagia,  the  tencntes  in  capitc  were  necessarily 

I  summoned.  But  on  this  mere  question  of  taxation  the  greater 
vassals  might  be  regarded  as  representing  the  lesser. 
^  Of  the  parliament  as  a  deliberative  assembly,  in  addition 
to  the  smaller  council,  the  ecclesiastical  dignitaries  were 
customary  members,  and  the  most  illustrious  Crown  vassals, 
to  a  certain  extent,  members  by  birth.  Moreover,  since  ex- 
perience in  military  and  political  business  was  here  of  great 
moment,  there  could  be  no  objection  to  summoning  to  the 
council  illustrious  men  without  Crown  fiefs,  and  even  of 
foreign  family  (such  as  the  Beaumonts  and  Grandisons),  as 
can  be  proved  to  have  taken  place  in  a  few  cases.  The 
qualification  for  a  foreigner  by  grant  of  an  immediate  knights' 
fee  was  not  hard  to  attain. 

Lastly,  for  the  parliament  as  a  legislative  assembly,  a 
selection  of  the  most  distinguished  men  {meliores  terras)  was 

,  from  time  immemorial  the  rule.  But  the  more  that  in  the 
course  of  time,  the  business  and  the  official  staff  became 
consolidated,  the  more  did  this  consolidation  lead  to  a  legal 
definition  of  qualification  on  a  well-balanced  average,  in  the 
same  way  as  all  formations  of  estates  of  the  realm  can  be 

i  ultimately  reduced.* 

From  this  point  of  view  three  groups,  viz  :  the  spiritual 
lords,  the  temporal  lords,  and  the  members  of  the'  council, 
were  summoned  to  the  great  council. 

The  first  t/roiip  is  formed  by  the  spiritual  lords,  who  according 
to  time-honoured  custom  take  the  precedence  ;  archbishops, 
bishops,  abbots,  priors,  and  the  heads  of  the  religious  orders, 

♦  The  qnalificntion  for  parlinmcnt  is  oontnin  exceedingly  important  ninttor 

known    witli    tolcriiMo   uocnracy    from  n(.  tho  end  of  thi^  list  of  lords  croatod. 

llu'  prcKurvftfidii  of  tlm  iifirliaiiMittary  I'liny    (rarliiiincnls,    r)2-r)l)   gives    a 

writH  Hinco    '2'.i    Kdwurd   I.,    and   from  lablo  of  tlio  temporal   lords.     I   liavo 

thnir  \n>iun  printed   and  elucidated  in  given    a  complete  tabulary  statement 

the>rreut  workHof  J'rynne(l«;.V.)   10(M),  of  tho  nnml)er  of   llie  prelates,  niaj;- 

nnd   iMi^dule  (UJHf)),  and  in  tho  Ho-  nates,  and  members  of  tho  permanent 

IK»rts  on  the  Dignity  of  a  P<'er.     Tlie  eonneil  summoned  to  attend  each  ]mr- 

•'IfHt   Heporl    liuH   l>een,  on  aeeoinit  of  liament    from     11     Edward    I.    to     I 

iti  im|H.r(iine»',  reprinted   at   fi>ur  dif-  Hiehard    II.,  in    Uu\  second  edition  of 

fi-rent  timcH  (|H11»,     1H2(),    lK'j:t,   and  my  "  Kn^l.  VerwaltungBrteht "  (IStw, 

18210-     In  like  nuinner  tho  contiiiua-  vol.  i.  pp.  y82-l]87). 
tiona    niid    (<oni]ilelioni    (vol.<i.    ii.  v.) 
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From  the  first  it  can  here  he  perceived,  that  the  two  arch- 
bishops, and  nineteen  bishops  must  be  regularly  summoned 
in  their  double  character  of  heads  of  the  Church  and  great 
vassals  of  the  Crown.  Wherever  these  summonses  are  im- 
perfect, it  arises  from  vacancies,  or  from  personal  absence 
or  temporary  impediments;  or  the  summons  is  for  smaller 
<leliberative  assemblies,  for  which  a  narrower  selection  had 
been  made.  The  number  of  the  abbots  appears  for  a  long 
time  to  vary,  much  according  to  the  object  of  the  summons. 
Many  of  those  summoned  deprecate  the  expensive  and  bur- 
<lensome  honour,  and  assert  that  they  are  not  bound  by 
virtue  of  their  possessions  to  pay  suit  of  court  to  the  Curia 
Itegis.  After  15  Edward  III.  it  was  acknowledged  in  ar 
number  of  precedents  that  those  were  to  be  excused  from 
obeying  the  summons  "  who  did  not  hold  by  barony,  but  only 
in  frankalmoign."  From  that  time  the  number  of  the  abbots* 
became  more  and  more  definitely  fixed  at  about  twenty-five. 
In  consequence  of  the  occasional  summons  122  abbots  belong- 
ing to  different  monasteries  were,  however,  summoned  at 
one  time  or  another.  Still  more  fluctuating  was  the  sum-  \ 
moning  of  the  priors  and  heads  of  the  three  ecclesiastical 
orders.  Of  the  priors,  only  a  small  number  were  summoned 
on  each  occasion,  and  after  15  Edward  III.,  the  non-posses- 
sion of  a  Crown  fief  was  recognized  as  a  reasonable  excuse. 
But  in  consequence  of  frequent  variations,  forty-one  priors 
were  summoned,  of  whom  only  two  can  be  regarded  as  regular 
attendants.  (1) 

(1)  The     prelates   who   were    sum-  debated,  a  greater  number  was  periodi- 

iiioned  comprise  first  of  all  the  arch-  cally  summoned.     In  15  Edward  III., 

bishops  and  bishops.    Where  the  ques-  two  ablK)t8  and  two   priors  were  ex- 

tion  is  one  of  the  grant  of  aids,  the  cused   from  attendance,  because  they 

suumions  is  as  complete  as  possible,  did  not  hold  by  barony,  nor  anything 

and  during  the  vacancy  in  a  see,  the  whatever    in    capite,   for   which    they 

representative  in   the   spiritual    office  would  have  been  bound  to  come  to  the 

(i.e.  the  Keeper  of  the  Spiritualities)  parliaments  and  councils  (Parry,  112). 

was    called    ujxjn.      Occasionally   the  In  the  same  year  several  others  also 

Archbishop  of  Dublin  was  also  sum-  were  excusetl  from  appearance,  because 

nioutd.     The   number  of  the   abbots  they  only  held  in  frankalmoign  ( Parry, 

nppears  to  have  been  gradually  tixed  113).     (A  case  of  this  kind  occurs  as 

at  about  twenty-three  or  twenty-tive ;  early  as  12  Edw.  II.).     This  appears 

only  where  the  granting  of  a  subsidy  from  that  time   to   Ije   treated   as   an 

or  a  crusade  or  the  like,  was    to  be  cstablislied  reasf>n  for  being   excused. 


/ 
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The   second  group    (the  temporal  lords)  embraces,  in  the 
century  of  the  three  Edwards,  the  earls  and  the  barons.     The 
'  earls  are  still  the  acknowledged  heads  of  the  Cro\Mi  yassal- 
I  dom,  although  then-  dignity  is  only  based  upon  patent,  and 
;  not  upon  the   feudal  possession   of  a  county.      The   small 
number   of  lords   thus  characterized  appears  to  have  been 
regularly  summoned  from  the  first  nearly  in  the  same  way 
J    as  the  bishops,  so  that  the  omission  of  any  can  be  explained 
by  minority,  absence,  or  personal  hindrance.      In  later  times. 
there   is    added  to  these  the  very  small  number  of  dukes, 
marquises   and    viscounts,   of   like   character,   appointed   by 
patent.     On  the  other  hand,  the  leading  principle  for  the 
summons  of  the   barons   is   very  hard  to   determine.      The 
customary  method  under  Hemy  III.  (according  to  the  origin 
of  all  concilia  opt'imatum),  consisted  in  the  King's  inviting  the 
most  illustrious  and  the  greatest  feudatories  to  represent  all 
j  the  rest  in  the  law-court,  the  council,  and  the  tax-granting 
I  assembly.     This  point  of  view  still  left  a  wide  open  field.     For 
instance,  Edward  I.  summons  to  an  assembly  of  the  realm  at 
Shrewsbury  in  1283,  110  earls  and  barons,  whilst  to  West- 
minster in  1295,  only  49.     The  citations  under  Edward  I. 
vary  between  40   and  111 ;    under  Edward  II.,  between  38- 
and  123;   under  Edward   III.,  between  24  and  96;    under 
Eichard  II.,  between  29  and  48 ;  under  Henry  IV.,  between 
24  and  37  ;  under  Henry  V.,  between  20  and  32  ;  under  Henry 
VI.,  between  15  and  42  ;  and  under  Edward  IV.,  between  23 
and  37.     In  the  first  century  of  the  period  the  change  is  so 
frequent,  that  98  lords  were  summoned  on  one  occasion  only ; 
and  50  lords  only  two,  three,  and  four  times,  without  their 
names  ever  occurring  again.     Others  were  summoned  in  their 

Stili    more    indefinite   arc    the    sum-  proxy,    Tlio  abbots  imrtipubirly  wcro 

Imonaet  addrcRMcd    to   tlio   prinrs  and  exciiseil,  wlicn  gmntu  of  tuxes  wore  to 

bends  of  the  ordvrH,     The  latter  (Uk-  lie  nmdc,  in  tlie  event  of  tlieir  sending 

Appear  owing  to  tbo  ubolition  of  tlie  li  iiriKMinitor   (Parry,  (JS).     Unt  aomc- 

Mclfwiaiitical     onlerM    and    for    other  times   tlio    senilin;^   of  proxies    is  ex-^ 

^  reaaons,  so  tliat  ut  last  only  a  lixcd  pressly  forbidden,  us  in  <>  Kdward  IIT. ; 

numlM  r  of   two  priors  remained.      In  and   in   tlie    eoiirso  of  the  period    thiv 

llie    tlmt    century   of    this   epoch    tlio  drniund  of  npiieiiraneo  in  person  ut  tiio^ 


; 


wriljt  of  Mtuiiuions    for  the  most  part       delilierativo    uxsembly   becomes    nion 
roquintl  appeal aiice  in  penmn  or  by      and  more  strict. 
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own  lives,   but  their   descendants    were   never   summoned. 
Great  prominence  being  given  to  the  grant  of  taxes,  weight 
was  certainly  laid  upon  financial   considerations,  and  such] 
Crown  vassals  only  were  at  first  regarded  as  paid  the  great  1 
relevium  of  a  hundred  marks  on  change  of  possession.    Further, . 
a  regard  to  the  hereditary  great  offices  was  decidedly  neces- 
sary, although  the  high  constable  and  the  earl  marshal  were 
only  specially  summoned  as  such  after  51  Edward  111.     Un-     ^ 
mistakable  regard  was   also  paid  to  certain  great  families. 
According  to  the  purpose  and  place  of  summons,  and  accord- 
ing, to  personal  confidence,  there  could  be  summoned  round 
a  fixed  and  determinate  nucleus  of  about  thirty  barons,  a 
number  two  or  three  times  as  great ;  and  in  the  whole  course 
of  the  Middle  Ages  there  occurs  not  a  single  case  in  which 
the  barons  have  refused  a  place  among  them  to  any  one  thus 
summoned.     But  the  possession  of  a  great  Crown  fief,  with 
all  its  inherent  importance  with  regard  to  military  service, 
taxation,  sub-vassals,  and  authority  in  the  county,  was  neces- 
sarily to  be  considered  in  the  summons,  so  far  as  the  King 
was  interested    in    having    the   mouthpieces   of    the   Crown 
vassals  in  his  council.     Husbands  of  heiresses  were  generally' 
summoned ;    owners   of  parcels  of  land,   where  a  partition 
had  taken  place,  were  sometimes  summoned  and  sometimes 
passed  over.     Beyond  these  considerations  the  century  of  the  i 
three  Edwards  never  advanced.  (2)  ' 

(2)  The  group  of  the  temporal  lords  i  parcels.    Instead  of  the  impracticable  i 
comprises  in  the  first  century  only  the  |  universal   summons,  and  the  equally  1 
carls  and  the  barons.     Under  Edward  iuipructicable  eketion,  there  remaineil  \ 
III.  the  dignity  of  a  duke   was  first  accordingly  only  the  royal  selection  by  / 
created   for  the   princes  of  tlie   royal  writ.    To  the  stormy  national  assembly 
house,  and  after   24   Edward   III.,  it  iu  49  Hen.  III.  Simon  de  Montfort  had 
became  customary  to  i)lace  such  a  duke  only    summoned    his    adherents,   five    '^ 
of  royal  blood,  or  the  Prince  of  Wales,  jKJwerful  earls,   and   eighteen   barons, 
at  the  head  of  the  persons  summoned.  among  them  probablv  many  lesser  ones 
After   10   Richard  II.  there  are  fre-  (Peers'  Report,  iii.  106,  seq.).      After 
quently   added    to  these  one  or  two  the  restoration  of  the  royal  authority, 
marquises:   after  23   Henry  VI.    also  Henry  III.  natundlv  summoned  a  meet- 
one  viscount:  in  31  Henry  VI.  three  ing  of  his   faithful   followers.      Tliis 
viscounts.     The  difliculty  lies  only  in'  event  has  been   rightly  described  by 
tiie  number  of  the  so-called   barons.  an  old  historian,  whom  Coke  cites  front 
The  Crown  vassaldom  was  at  all  times  Camden,  '' Statuil   et  ordinarit,   quod 
unequally    composed    of    great   lords,  omue*  illi  comites  et  harones  Anglix, 
simplelandowners,  and  owners  of  small  quibus   ipse    rex   dvjnatus    est    hrevia 
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I  The  third  group  of  the  Magnum  Concilium  was  formed  by 
the  members  of  the  council.  Not  only  the  oldest  modes  of 
summoning,  and  the  object  with  which  a  deliberative  assembly 

I  was  holden,  but  also  certain  recorded  events  prove  that 
originally  the  executive  members  of  the  council  voted  in 
Parhament  as  such.  In  20  Edward  I.  the  Ilotuli  prove  that 
under  the  Concilium  Procerum  ct  Magnatum,  the  chancellor, 
the  justiciaries  and  the  higher  officials  of  the  council,  as 
such,  are  included  (Peers'  Report,  i.  206-208).  Even  for 
the  grant  of  taxes  and  the  judicium  j^nrium,  the  right  of  voting 
in  this  capacity  could  not  well  be  denied  to  the  lowest  Crown 
Tassal.  But  just  as  unmistakably  the  united  influence  of 
the  great  prelates  and  lords  in  the  great  assembly  soon 
asserted  its  ascendency  over  the  mere  bureaucratic  element. 
The  first  shock  to  the  position  of  the  mere  officials  had  been 
given  by  the  Statutes  of  Ordainers  (5  Edw.  II.).  But  the 
more  decisively  the  idea  of  a  "  peerage  "  among  the  lords 
who  were  summoned  came  into  prominence,  and  in  15  Edward 
III.  attained  a  legal  recognition,  the  more  usual  it  became 

sumtnonitianis    dirifjere,    venirent    ad  had  to  "  baronies,"  which,  according  to 

Parliamaitum,  et  mm  alii,  nisi  forte  the  rating  of  tlio  Exchequer,  pay  the 

JJomijius  litx  alia  hreria  eis  dirigere  great   rderium  of  a  Iniuihed   marks. 

roluissct."    But  it  is  wrong  to  regard  It  teems  that  in  tlie   century  of  the! 

tliis  as  a  new  statute;  it  is  only  the  three  Kdwards  a  body  of  about  thirty; 

description  of  the  original   condition  barons   became    fixed    as   an  average 

of  things  (Peers'  Keijort,  i.  395;   iii.  number,  witlfthe  reservation  (1)  that 

114).      And   so    it   continues   in    the  the  tenure  by  barony  did  not  as  yet 

century  of  the  three  Edwards.    AVitii-  give  a  legal  title  to  a  summons,  and 

out  reckoning  anomalous   smaller  de-  ("2)   that    on    the    other    hand    lesser 

liberative   assemblies,  the   number  of  tenants  could   be  also  summoned  out 

aummonses  under  Edward  I.,  II.,  and  of  p(!rsonal  confuiencejand  (icciisionnlly 

I  III.,  varies  between  24  and  123.     Wo  even   tuch   us   did   not   hold   any  lie! 

1  cannot,  therefore,  doubt  that  the  siun-  of  the  Crown.     As  a  rule  tiio  writs  of 

liiions  by  writ  in  tliis  century  carried  summons  insist  upon  a  personal  ai)pear- 

|iu)  hereditary  right  to  a  seat  (Peers'  unco;  but  the  temiwral  lords  were  for 

I(e|M)rt,  i.  :i2r),  :{2() ;  iii.  117,  205).    But  a   still   longer   time   allowed    proxies, 

tlio  diflicult  (juestion  remains  still  un-  iiarticnlarly  to  represent  tliem  at  acts 

solved  as  to  what  olhir  principles  tiio  <if  taxation.    In  island  'M'>  luhvardlll., 

procedure  lu'ted  upnn.     Muitial  ellici-  two    anomalous    ussend)lies   occur,   to 

<!»cy  alone  citnnot  iiave  iKjen  decisive ;  wliieh    seven     eountesMS    and    tlireo 

una  jast  H8  little  did  legal  distitictionH  Imrones.ses  were  snnnnoncd,  with  the 

oxiHt  in  feudal  tenure.     With    regard  demand  made  n])on  them  to  let  them- 

U>  till'  gnints  of  taxes,  and  the  fre(|U<  nt  selves  be  rejiresented  by  *'  trusty  men." 

If  htion  of  tenure  "  i»y  burony  "  among  The  (juestion  iiere,  which  ut  all  events 

li      d'iMitM,  it  a|i|jearN  )>rolmblo  that  Iho  was  exjiressly  mentioned  in  tiio  latter 

iiii.tiK'ial  {xdnt  of  view  was   predonii-  year,  was  the  special  onu  of  furnishing 

iwiit;    tliut   in,  a  opecial   regard  wan  armed  meu  for  the  campaign  in  Ireland. 
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to  summon   the    prelates   and    the    great    feudatories,   who 
belonged  at  the   time   to   the  council  of  the  realm,  in  the 
ranks  of  the  other  peers,  because  this  had  begun  to  signify 
both  politically  and  socially  a  higher  position.     The  member- 
ship of  the  council  becomes  gradually  absorbed  by  the  members 
of  the  great  council,  who  now  understood  their  position  as 
forming  a  unity.     Accordingly  as  members  of  the  comicil  the 
chief  justices,  the  justices,  and  the  councillors  of  the  second 
and  third  rank  were  now  only  summoned   by  special    writ. 
The  justices  in  most  cases  appear  merely  as  the  assistants  ^ 
of  the  lords.     With  regard  to  taxation  and  the  jurisdiction 
of   peers   the  fusion  of  the  peers  in  council  and  the  peers 
in  Parliament  appears  perfected  ;  it  is  quite  different,  however^ 
as  to  the  deliberative  and  legislative  assembly,  in  which  the 
continual   council,  being  still  a  concilium  in  concilio,  forms,! 
as  Hale  calls  it,  the  administrative  body  under  the  personal! 
direction  of  the  King.     The  subjects  of  deliberation  were  pre- 
pared in  the  smaller  council ;  the  proceedings  conducted  by 
officers  of  the  council ;  all  conclusa  recorded  by  officers  of  the 
council ;   all   decrees  resolved  subsequently  discussed  in  the 
council  (until  Henry  VI.) ;  all  sittings  took  place  in  the  council 
chambers  of  the  royal  palace,  and  the  servants  were  ordered 
to  attend  from  the  royal  household,  as  is  the  rule  to  this 
day.    The  regular  sittings  of  the  permanent  council  were  only\ 
periodically  interrupted  by  these  plenary  assemblies  of  the  \ 
estates  of  the  realm  '*  ad  ardua  negotia."      The  convocation  of  ' 
the  notables  for  this  purpose  may  (according  to  Palgrave's 
appropriate  expression)   be   called  the  terms  of  the   council, 
corresponding  to  the  terms  of  the  courts  of  law.     That  the 
great  council  under  Edward  I.  appeared  thus  to  its  contem- 
poraries, is  proved  by  the  words  of  Fleta(ii.  2),  which  co- 
ordinate it  with  other  departments  or  curiw,  as  **  Curia  Regis  , 
in  Parliamento."  (3) 

(3)  In  its  original  position  tlie  execu-  council  seems  always  to  have  been  pre-\ 

tive  council  is  an  integral  element  of  sent  in  Parliament,  and  every  impor- 

rarlianiont.       In    harmony    with    the  tant  act  of  the   King  in    Parliament 

I't  era'  lit  port,  Parry  (Pailiameuts,  1  Iti)  appears  to  have  been  sanctioned  by  the 

remarks  upon  IS  Edward  III.  :  "  The  advice  of  his  council.    The  meetings  otj 


\/ 
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III.  '5;f)c  ticbclopmrnt  of  tjbc  Ijcn'tabilitij  of  t!)c  temporal  peerage 
from  these  conditions  becomes  gradually  discernible  in  a 
few  symptoms,  under  the  dynasty  of  the  house  of  Lancaster. 
Here  internal  causes  were  at  work,  which  in  every  process 
of  political  formation  take  an  outward  shape  when  the  sub- 
istance  is  already  finished.  It  was  the  personal  importance 
of  the  great  lords  for  the  State  which  silently  decided  this 
1  question.  For  the  military  service  of  the  State  a  great  vassal 
with  his  warlike  followers  was  of  quite  as  much  importance 
as  a  small  county,  and  this  importance  became  greater  owing 
to  the  French  and  Scotch  wars.  For  taxation  the  baronies, 
which  paid  the  great  rclevium  of  a  hundred  marks,  and  £100, 
connected  as  they  were  with  periodical  subsidies,  i^rofitable 
wardship,  and  incidental  feudal  dues,  had  as  much  weight 
as  a  small  county,  and  more  than  that  of  the  majority  of  the 
I  small  market  towns,  which  were  already  summoned  to  send 
burgesses  to  Parliament.  In  war  as  in  the  council,  the  great  "^ 
lords  are  personally  a  prominent  element,  which  is  more  and 
more  firmly  established  by  their  meeting  together  in  person  to 
discuss  the  "  ardua  nqiotia  regni."  This  annual  meeting,  this 
customary  discussion  of  the  great  business  of  the  State  gives 
them  that  experience,  that  importance,  and  those  qualities 
which  engender  the  justifiable  feeling  of  a  birth-membership, 
which  at  the  same  time  has  its  root  in  their  local  position. 

I  Parliament    were    still    ("onsidcrctl   as  live  of  the  council ; "  again  in  2  Ed- 

nicctinp^s  of  tlio  King's  select  council,  ward  II.,  sixteen  justices  </.  ministri ; 

ot  wliich  the  lords  and  commons  as  the  in  i?  Edward  II.,  seven  of  the  council 

great  council  of  the  King,  for  legisla-  :ind  others;  in  (5  Edward  II.,  sixteen 

tivo  pur|)oscB,  and  for  granting   aids,  justices  and  sixteen  clerks  of  council ; 

and  for  their  advice  on  extraordinary  again  in  (I  Edward  II.,  "  forty-two  of 

ofcasionH,  were  summoned  to  attend"  the  council;"  in  14  Edward  II.,  "tiiirty- 

(cf.  Iteport,  i.  'Ml).      The   statements  two  judges  and  of  tlie  council."    Tlie 

respecting  the  menihers  of  the  council  justices,   masters,    and   clerks    of  the 

who  wero  Hummoned  are,  however,  for  coimcil  were  often  expressly  mentioned; 

the  moHt  part  exceedingly   indefinite,  after  Edward  III.    very    fnquently   a 

•o  much  8o  tiiat  till' iiighcr,  middle,  and  number  of  King's  Serjeants  (Foss,  iii. 

lower offlcers  are  confuseil  together.    In  M7(J).     Whilst  the   writs   of  summons 

'ill    Edward    I.    the   juhtires   of   botJi  addressed  to  the   magnates  run  "cnin 

iH'Polioa,    the    itinerant   justices,    the  civleru  pndath  irartatnri"   tlioso   nd- 

ImrotiM  of  the  Exchequer  and  "  others  dressed    to    the    justices    leave     out 

from  tliM  council"  ore  mentioned;  in  "r/»7rr»V'  and  thus  express  that  the 

1  Edward  II.  thirty  juHticcH  und  others  ollicers,  as  such,  do  not  stand  upon  an 

of  th(! council;  in  '-i  Edward  II.,"thirty-  ecimility  with  the  peers. 


The  ParViainent  of  the  Prelates  and  Barons.       431 

AVith  the  development  of  the  county  militia,  they  became  also 
the  skilled  leaders  of  the  national  array.    With  the  institution 
of  justices  of  the  peace,  after  34  Edward  III.,  they  took  the! 
head  of  the  police  control,  and  the  quarter  sessions,  that  isj 
to  say,  of  a  great  portion  of  the  criminal  justice  and  internallj 
iidministration  of  the  country.      Their  eminent  personal  in- 
fluence  in  the   neighbourhood  of  their  residence  and    their 
estates,  is  increased  by  their  prominent  position  as  the  greatest  \ 
tax-payers  wherever    land-tax,   income-tax,   county-tax,    and  I 
local-tax  was  to  be  paid.     Their  local  influence  reflected  upon 
their  position  in  the  great  council,  and  their  position  in  the 
council  upon  their  local  influence.     The  aggregate  of  such 
conditions  becomes   at    all    times   bound    up    with   tenure. 
According  to  the  common  law  succession,  the  whole  of  these 
customary   duties   and  this  customary  position  pass  to  the 
eldest  son  or  other  heir,  and  only  to  him.     The  right  of  the  ' 
kings  to  summon  by  their  writs  those  whom  they  choose  out 
of  hundreds,  could  no  longer  ignore  such  claims.     The  feeling 
of  the  equality  of  this  position  had  already  become  so  strongly 
<lcveloped  in  the  party  struggles  under  Edward  II.,  that  the 
statute   15   Edward   III.  formally  acknowledges  those  sum- 
moned by  writ  as  ''pares  reijni,'"  and  thus  legally  severs  them 
from  the  great  number  of  the  other  tenentes  in  capite.     The 
distinction  that  subsisted  between  the  greater  and  the  lesser 
vassals  in  army,  law-court,  administration  and  taxation,  at 
length,  after  a  struggle  that  had  lasted  for  centuries,  attained 
legal  recognition.      The  house  of  Lancaster  was  now  enabled  ' 

primarily  to  support  its  usurped  throne  upon  the  recognition 
of  the  body  so  constituted.  The  legalit}'  of  the  present  political 
government  was  established  by  the  mutual  recognition  of  King, 
Lords,  and  Commons  ;  and  if  this  recognition  was  to  mean 
anything,  it  had  to  proceed  from  a  body  constituted  according 
to  old  custom,  and  not  from  an  arbitrarily  summoned  number 
of  partisans.  The  council  of  the  prelates  and  barons  accord- 
ingly from  that  time  attained  a  fixed  form;  the  number  of 
those  summoned  became  smaller  and  more  constant  in  its 
attendance,  and  the  clement  of  the  new  members  who  were 
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^  summoned  merely  out  of  personal  confidence  becomes  reduced. 
Frequent  deliberations  upon  military  matters  as  -well  as 
military  merits  had  also  caused  a  number  of  "bannerets  "  to 
be  summoned ;  but  for  these  new  members  also,  the  writs  of 
f  summons  are  more  and  more  regularly  issued.  Although  the 
royal  right  of  personal  summons  is  never  given  uj),  yei  it 
silently  assumes  the  shape  of  a  permanent  attribute  of  a 
permanent  body.*  The  question  was  simply  one  of  giving  | 
legal  form  to  what  had  been  accomplished  dc  facto.  I 

But  this  legal  form  could  not  be  deduced  from  the  mode 
of  enfeoffment    by  the    crown   and   the   writs    of  summons 
hitherto  in  vogue.     The  summons  by  writ  could  not,  being 
a  single  act  of  invitation,  express  or  found  a  permanent  right. 
Just   as   little   could  the  peerage  be   attached  to  fixed  and 
determined  estates,  for  then  every  lesser  Crown  vassal  might 
have  raised  like  pretensions,  and  every  purchaser  and  new 
acquirer  of  such  an  estate  would,   by   virtue   of  the   alien- 
ability of   the  English    fiefs,   have   been  able  to  lay  claim 
to  a  peerage,  and  the  royal  right  of  summons   would  have 
been  materially  restricted.     In   every  respect  this  was  not 
intended.     The  development  to  which  the  State  had  attained 
had   gone   beyond  the   idea   of  the   older   feudalism,   which 
under    Stephen    had    combined    the   Constahnlaria   and  the 
Marescalcia  AncjUm  with  certain  estates.      The  suppression 
of  manorial  jurisdiction  over  independent   estates,  and  the 
legal  equality  of  the  common  law  for  all  classes,  rendered  such 
a  relapse  impossible.     The  new  legal  form  in  which  an  here- 
ditary estate  of  the  realm  and  nobility  by  birth  could  attain 
recognition,  was  only  that  of  a  royal  patent  or  a  charter. 
After  the  Conquest  the  sole  higher  title  of  nobility,  that  of  the 
earl,  was  based  upon  patent ;  from  Edward  III.  downwards, 
a  ducnl  dignity  was  also  created  by  patent ;  from  Richard  II. 
that  of  a  marquis.     Tlie  dignities  which  were  conferred  after 
10  Edward  III.  upon  princes  of  the  blood  royal,  were  creations 
of  a  purely  personal  character,  as  princes  of  the  royal  family 
did  not  hold  any  fiefs  wliatcver  of  the  Crown.    The  precedence 

•  Cf.  in/ra,  the  »otc  to  iLia  chapter. 
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of  the  royal  house  and  the  higher  dignities  could  not  possibly 
be  disputed  by  the  lower  ranks  of  the  peerage.  According  to 
the  principle  of  this  title  of  nobility,  in  11  Richard  II.  John 
de  Beauchamp  of  Holt,  Crown  vassal  of  the  knight's  fee  of 
Kidderminster,  was  appointed  in  consideration  of  his  services 
and  noble  descent,  Lord  Beauchamp,  Baron  of  Kidderminster, 
in  hereditary  possession  for  himself  and  the  heirs  male  of 
his  body,  with  all  the  rights,  etc.,  of  a  baron.  Since  during 
the  hundred  years  preceding  this,  certain  barons,  to  the  ex- 
clusion of  the  rest,  had  been  summoned  to  Parliament,  nothing 
else  could  be  meant  by  the  newly  conferred  "rights"  than 
primarily  such  a  summons.  The  title  "  J5aro"  being  thus 
recognized  as  an  hereditary  title  of  nobility,  its  claim  like  that 
of  other  titles  of  nobility  to  a  summons  to  Parliament  was 
legally  acknowledged.  Much  as  this  first  creation  was  opposed 
to  the  wishes  of  the  magnates,  yet  it  finally  was  decisive 
as  to  the  legal  rank  of  the  peerage.  The  Crown  vassals  who 
had  been  hitherto  summoned  by  writ,  came  thus  into  a  new 
position.  Now  that  the  newly  **  baronized  "  favourites  claimed 
to  be  an  hereditary  estate  of  the  realm,  a  similar  claim  could 
not  be  denied  to  those  older  and  more  illustrious  barons  who 
were  ordinarily  summoned  to  attend.  The  style  of  "  baron" 
became  accordingly  a  legally  recognized  title  of  nobiUty  for 
barons  of  the  realm.  There  existed  in  the  fifteenth  century 
two  modes  of  summoning  to  the  peerage  :  (1)  by  patent,  for 
dukes,  marquises,  earls,  viscounts  and  patented  barons,  legally 
recognized  as  hereditary  by  patent :  and  from  the  middle  of 
Henry  VI. 's  reign  to  the  present  time  this  method  has  become 
more  and  more  the  usual  one;  (2)  by  writ  for  unpatented 
barons  "by  custom."  This  title  by  custom  was  in  the 
fifteenth  century  hereditary  for  the  older  and  more  eminent, 
but  not  for  others.  Mere  personal  summonses  became  rare 
even  under  the  house  of  Lancaster ;  under  the  Tudors,  they 
entirely  ceased  ;  and  under  Elizabeth  the  courts  interpreted 
a  summons  by  writ  to  be  hereditary,  "by  virtue  of  custom." 
In  harmony  with  the  character  of  a  personal  nobility,  in  20 
Henry  VI.  the  right  of  the  peers  to  be  judged  by  the  Upper 

VOL.  I.  2  F 
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House  was  also  extended  to  their  wives,  and  widows;  but 
beyond  this  it  did  not  go.  Thus  took  place  the  most  difficult 
birth  of  any  hereditary  nobility  in  the  European  world ; 
but  it  was  a  most  well-earned,  and  therefore  a  durable 
nobility. 


f' 


Note  to  Chapter  XXIV.  —  The 
origin  of  the  heritability  of  the  tem- 
poral peerage  is  the  subject  of  a  long- 
standing dispute,  perpetually  renewed, 
because  in  the  process  of  building 
up  the  State  the  result  took  a  form 
decided  by  the  reciprocal  and  active 
influence  of  numerous  factors,  whilst 
jurisprudence,  heraldry,  and  the  politi- 
cal and  social  party  views  of  the  State 
only  take  cognizance  of  the  individual 
and  external  elements  of  the  phenome- 
non. The  Peers'  Report  rightly  regards 
the  recognition  of  a  legal  peerage  as 
the  first  step  towards  the  formation  of 
an  hereditary  national  nobility,  be- 
ginning with  the  judgment  against  the 
De  Spensers  in  15  Edward  II.,  in 
whicli,  however,  none  of  the  bishops 
took  part,  a  circumstance  which  was 
afterwards  used,  with  other  reasons, 
for  declaring  tlie  sentence  null  and 
void  (Parry,  85).  In  the  same  way, 
in  4  Edward  III.  the  earls  and  barons, 
as  peers  of  the  realm,  tried  Mortimer 
ana  his  accomplice.  At  the  same 
time  the  protest  is  made  that  they 
were  not  bound  to  sit  in  judgment  upon 
"  others  than  their  equals."  Whilst 
Magna  Clmrta  recognizes  a  judicium 
parium  only  in  the  sense  of  a  judicial 
fellowship  (in  which  sense  John  granted 
even  the  Jews  a  ju//icjum  part  urn),  there 
now  springs  into  life  the  new  claim  of 
the  "  /Htri'n  lerrm  ;  "  that  is,  of  a  fellow- 
ship of  rank  different  from  the  pares 
of  the  county.  This  is  legally  recog- 
nized in  15  Edward  III.,  tiio  decisive 
•et  by  which  the  barons  of  I'arlianient 
Mparute  themselves  from  the  other 
UmmUet  in  aapile,  as  a  nobility  of  the 
realm.  This  class  privilege  extends 
alto  to  tho  time  aurine  which  no 
Parliament  U  sitting,  and  later  oven 
to  women  and  widows.  Tho  Poors' 
Beport  (1.  818,  814)  acknowledges  the 
importanoo  of  this  act  to  its  fullest 
aKtent.  A  further  weight  is  laid  by 
tha  Beport  u|K)n  the  rulfs  of  nre- 
as  laid  down  in  5  Itichard  II. 


c.  4,  by  whicli  temporal  and  spiritual 
lords  are  legally  mentioned  as  a  class 
distinct  from  the  knights.  More  deci- 
sive was  the  succession  of  the  house  of 
Lancaster,  the  legal  title  to  which  de- 
pended upon  the  recognition  of  this 
body.  Under  Henry  IV.,  in  the  action 
against  the  Earl  of  Huntingdon,  a 
further  formal  concession  was  made 
when  the  King  deputed  the  Lord  High 
Steward  as  his  representative  to  hold 
the  Peers  court,  and  thus  introduced  a 
piece  of  the  ceremonial  of  a  feudal 
cour  de  baronie.  Accordingly,  the 
number  of  the  Upper  House  under  the 
Lancastrians  became  more  uniformly 
fixed,  and  owing  to  its  limitation  to 
the  most  distinguished  members, 
smaller,  in  harmony  with  the  tendency 
of  a  favoured  class.  In  noticing  the 
very  small  number  summoned  in  this 
period,  we  must  remember  that  many 
were  often  absent  in  foreign  wars. 
Tlie  martial  tendency  of  this  era  intro- 
duced into  the  writ  of  summons  tho 
titles  appertaining  to  the  feudal  array. 
In  51  Edward  III.,  and  in  2-5  Richard 
II.,  besides  the  barons,  ono  or  more 
chtvalers  are  spoken  of.  Tho  stylo  of 
sieur  is  more  rare.  Under  Henry  VI. 
a  new  form  of  expression  begins  to 
be  employed.  In  3  Henry  VI.  the 
nineteen  barons  summoned  to  Parlia- 
ment were  described  as  seventeen  chi- 
valera,  one  miles,  one  magister.  From 
6-9  Henry  VI.  all  barons  are  styled 
chivalers ;  in  18  Henry  VI.  twenty- 
throe  chivalers,  Baron  de  Greystock 
"  and  others  "  were  summoned ;  in  27 
Henry  VI.  twenty-five  barons  chiva- 
lers, nine  barons  milites,  four  barons 
domini  de.  This  distinction  between 
chivalers,  viih'trs,  armiijcri,  and  domini, 
continues  until  tho  (-losd  of  this  reign, 
and  tmdor  that  of  Edward  IV.  The 
legal  and  i)ra('tical  «Miua!ily  of  the  tem- 
poral barons  ncconliiigly  did  not  ox- 
clndi)  dogrec'H  in  their  military  rank  ; 
anil  it  was  only  by  very  slow  (l(>grees 
that  tlu?  title  of  "l)aron,"  like  that  of 
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earl,  marquis,  etc.,  became  an  estab- 
lished title  of  nobility  in  the  mtxlern 
sense  of  the  term.  The  title  ''  lord," 
on  the  other  band,  does  not  desigjiate 
a  dignity  created  by  the  Grown,  but 
i«  only  a  title  of  courtesy  for  numerous 
other  offices  and  dignities.  In  general 
the  concession  of  a  peers'  court,  accord- 
ing to  the  spirit  of  the  royal  preroga- 
tives, does  not  as  yet  exclude  the 
arraignment  of  peers  in  extraordinary 
cases  by  justices  with  a  jury,  without 
the  k-gality  of  the  proceedings  being 
called  in  question.  Against  the  nobles, 
too,  the  c<mtinuance  of  a  personal  right 
residing  in  the  King  to  constitute  a 
court  in  extraordinary  cases  was  still 
asserted.  This  was  done  most  fre- 
quently in  case  of  the  prelates.  In 
25  Edward  III.  the  Primate  in  the 
name  of  the  clergy  presents  a  petition 
to  the  effect  that  since  the  archbishops 
and  bishops  hold  their  temporalities 
of  the  King  in  capite,  they  are  so  far 
^*  piers  de  la  terre,"  in  the  same  way 
as  other  earls  and  barons.  But  this 
spiritual  peerage  did  not  arrive  at 
full  maturity,  for  the  clergy  laid  claim 
to  the  far  more  valuable  right  of  a 
special  ecclesiastical  jurisdiction,  and 
claimed  the  far  more  extensive  privi- 
lege of  clergy,  having  almost  com- 
pletely severed  themselves  from  the 
temporal  constitution. 

The  legal  form  for  the  heritability 
of  the  temporal  peerage  is  creation  by 
patent  or  charter,  which  definitely 
declares  the  heritability  of  the  dignity. 
The  "  creation  "  of  new  barons  can  only 
date  from  such  a  grant ;  for  the  '•  sum- 
mons "  by  writ  to  each  separate  session 
had  not  in  itself  the  character  of  a 
"  dignity "  conferred.  The  arbitrary 
modern  expression  which  speaks  of  a 
creation  of  peers  by  writ,  is  only  a 
source  of  confusion  and  dispute.  But 
it  is  remarkable  that  for  a  kngth  of 
time  the  higher  creations  by  patent 
were  proclaimed  "  in  Parliament."  In 
6  Edward  III.  the  Prince  of  Wales 
was  appointed  Duke  of  Cornwall,  and 
in  like  manner  six  new  earls  in  (j 
Edward  III.,  "  by  common  assent  and 
council  of  the  prelates,  earls,  barons, 
and  others  of  our  council  in  Parlia- 
ment." The  question  here  was  not  of 
the  granting  of  new  fiefs,  but  of  per- 
sonal dignities;  thus  we  find  in  36 
Edward  III.   a   prince  of   the    blood 


created  Duke  of  Clarence,  though 
such  a  dukedom  had  never  existed  . 
(Rep.,  i.  32G).  Various  acta  of  this  I 
sort  occur  between  the  years  1337-  \ 
1414,  and  the  later  jurisprudence 
asserted  that  such  an  appointment 
was  to  be  regarded  as  proceeding  from 
the  "  whole  legislature,"  without  per- 
ceiving that  if  this  had  been  the  case 
the  peerage  would  have  become  an 
exclusive  guild.  But  the  proclama- 
tion of  solemn  acts  of  the  feudal  lord 
in  the  "  cour  de  baronie  "  was  an  old 
feudal  custom,  and  the  Bo-«alled  ''  con- 
sent "  to  them  is  a  remnant  of  the 
acclamation  of  the  bystanders  in  the 
popular  court,  which  in  no  case  was 
a  condition  of  the  validity  of  the  trans- 
action. Hence  can  be  suflieieutly  ex- 
Elained  that  it  was  the  creation  of  the 
ighest  dignities  which  took  place  in 
Parliament,  and  that  occasionally  other 
lords  were  created  out  of  Parliamoit 
without  mention  being  n!"'-  ■■*'  "fon- 
sent,"  and  that  this  forn.  itly 

fell  again  into  disuse.    «.  - -us- 

sions  on  this  point  are  uoutaiued   in 
Sir  Harry  Nicolas'  "Report  on  pro- 
ceedings on  the  Earldom  of  Devon" 
(App.  ix.).    The  later  procedure  proves  \ 
that  the  kings  did   not   allow  their  | 
right   of   free  appointment   to  be  in   { 
any  wise  limited  by  a  right  of  Parlia-   t 
ment  to  "consent"      The  patent  of         i, 
appointment  defines  at  the  same  time 
the  manner  in  which  the  dignity  shall 
descend,  which   is  sometimes  framed 
narrowly,  and  sometimes  extended  to 
embrace   all   the   legal    heirs  of    the 
body.     Upon  this  are  based  the  varia- 
tions of  heritability  which  remain  to 
the  present  day.   But  after  heritability 
by  patent  was  made  the  rule,  and  the 
number  of  tbe  new  "  barons  by  patent " 
increased  from   generation  to  genera- 
tion, it  was  impossible,  having  regard 
to  the  legal  equality  of  the  peerage,  to   / 
put  the  original  BUxk  in  a  lower  posi-  / 
tion  than  the  new.     The  older  mem-  / 
bers  who  were  continuously  summoned  ' 
could  now  claim  an   hereditary  right  | 
by  writ, "  by  prescription,"  as  was  also 
assumed  by  the  Peers'  Report  (i.  342), 
with  tlie  very  just  remark  that  the 
newer  creation  "  by  patent "  could  not 
possibly  have  appeared  as  the  better 
and    more   advantageous    method,   if 
there  had  ever  existed  a  peerage  by 
virtue  of  the  tenure  of  certain 
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t.e.  a  barony    by    tenure    (Rep.,   iii. 
119). 

It  was  not  until  the  power  of  nobility 
had  made  progress  under  the  house  of 
Lancaster,  that  this  old  feudal  con- 
ception comes  so  far  into  prominence 
that  in  11  Henry  VI.  the  earldom  of 
Arundel  was  directly  claimed  and  re- 
cognized as  a  "  barony  by  tenure ;  "  so 
that  the  habit  arose  of  assuming  the 
existence  of  a  mode  of  tenure  "  by 
service  of  attending  the  legislative 
assemblies,"  which,  with  all  the  deduc- 
tions made  therefrom  is  historically 
and  legallv  erroneous  (Peerasre  Report, 
iv.  269,  270).  The  seats  of  the  lords 
in  Parliament  were  based  upon  custom 
within  this  body,  and  formed  so  far  a 
special  corporate  customary  law  or  law 
of  Parliament.  In  11  Richard  II.  the 
ecclesiastical  and  temporal  peers  ac- 
cordingly claim  "  as  their  liberty  and 
franchise  that  all  cases  of  high  nature, 
concerning  the  lords  of  Parliament, 
should  be  awarded  in  Parliament. 
For  that  the  realm  of  England  never 
was  or  shall  be  ruled  by  the  civil  law  ; 
nor  was  it  their  intent  that  a  case  of 
80  high  a  nature  as  this  appeal  should 
be  tried  by  the  course,  process,  or  order 
used  in  inferior  courts,"  and  this  claim 
was  willingly  acknowledged  by  the 
King,  but  did  not  succeed  in  estab- 
lishing any  deviation  from  the  prin- 
ciples of  the  common  law.  Accord- 
ingly the  justices  in  7  Henry  IV.  made 
1  a  distinction  between  the  right  to  the 
I  name  and  title  of  a  peerage,  and  the 
I  right  to  a  seat  in  Parliament.  The 
latter  they  urged  was  an  exclusive 
question  for  the  King  and  the  peers; 
tne  former,  on  the  contrary  (being  a 
private  claim  of  family  right)  was  a 
common  law  point,  and  belonged  to 
the  jurisdiction  of  the  ordinary  courts 
of  law  (Nicolas,  "  Proceedings,"  iii.  67, 
»eq,).  But  as  to  the  peers  who  wero 
•ummonod  by  writ,  the  practice  of  Par- 
liament accepted  the  important  limi- 
tation, that  the  writ  certainly  did  not 
confer  an  hereditary  peerage  and  an 
horwlitary  nobility,  where  the  indi- 
vidual tbut  •ummoned  bad  not  really 
tiikon  his  seat  by  virtue  of  the  writ — 
a  raasim  whiob  was  finally  established 
io  the  CMO  of  Edward  Novill,  in  8 
JuDM  I.  The  appointment  by  patent 
WM  io  other  diractioni  expressly  and 
rtpMtadly  recognised  by  the  tribunals 


as  a  personal  dignity,  apart  from  any 
real  connection  with  any  deiinite  landed 
estate,  and  it  was  particularly  declared 
by  Lord  Justice  Holt  that  this  barony 
by  patent  forms  "  a  title  of  dignity  and 
parcel  of  the  name."  The  long  list  of 
the  later  peers  was  created  by  patent,  . 
and  the  mere  summons  by  writ  has  1 
long  since  fallen  into  disuse,  except  I 
for  a  special  case.  In  22  Edward  L- 
for  the  first  time  the  custom  is  met 
with  of  summoning  to  Parliament  the 
son  of  a  duke,  a  marquis,  or  an  earl, 
out  of  courtesy,  even  in  his  father's 
lifetime,  under  the  title  of  a  second 
barony,  which  the  father  holds  either 
really  or  nominally ;  and  this  custom 
has  been  observed  down  to  the  present 
day.  The  summoning  of  the  son  in 
addition  to  the  father  was  only  regarded 
as  a  personal  ad  interim  measure ;  such 
a  peerage  is  merged  in  the  principal 
peerage,  when  the  succession  arises, 
and  thus  creates  no  hereditary  dignity. 
The  still  continuing  dispute  as  to 
whether  the  English  peerage  was  not  I 
originally  a  barony  by  tenure,  arose 
from  social  ideas.  All  classes  of  society  I 
wish,  not  to  acquire  their  political 
rights,  but  to  enjoy  them  by  virtue  of 
tenure,  and  by  inherent  right.  Hence 
the  social  conception  always  kept  re- 
curring to  the  favourite  idea  of  an  | 
estate  of  the  realm  based  merely  upon  I 
possession ;  whilst  the  English  peerage  * 
is  not  built  upon  the  bare  possession  of 
privileged  estates,  but  upon  personal 
summons  to  the  council  of  the  realm, 
summons  which  only  became  by  cus- 
tom hereditary  in  a  direct  ratio  to  the 
customary  performances  entailed  upon 
the  tenants  of  great  estates.  The 
favourite  social  ideas  which  are  in 
constant  conflict  with  this  fact,  even 
in  the  Middle  Ae;os,  gave  rise  to  a 
work  entitled,  "  Modus  tcnendi  Par- 
liamentum"  which  according  to  one 
manuscript  is  intended  to  bo  an  ex- 
position of  "  How  William  the  Con- 
Siuoror  adopted  the  mode  of  summoning 
'arliamoTit  from  Edward  the  Con- 
fessor." Tho  tenant  of  thirteen  and 
one-third  IcnightH*  foi-s  is,  according  to 
this  document,  able  to  claim  a  riglit  of 
summons  to  Parliament  as  a  baron ; 
that  is,  a  rocognitiDU  as  belonging  to 
an  estate  of  thu  roahu ;  and  tlie  tenant 
of  twonty  knights'  fees  as  an  carl, — nn 
opinion  which  is  apparently  based  upon 
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a  mere  calculation  of  the  amount  of 
the  relevia.  Sir  Edward  Coke  seriously 
regarded  this  manuscript  as  a  genuine 
le^al  authority,  and  modern  investi- 
gations endeavour  to  prove  a  higher 
antiquity  for  it  by  placing  it  as  far 
back  as  Edward  I.  In  that  case  it 
would  only  prove  that  even  in  those 
days  feudalism  was  a  favourite  hobby. 
Its  positive  statements  were  almost 
in  accordance  with  the  condition 
of  the  Parliament  in  the  fourteenth 
century,  wliich  the  author  endeavours 
as  far  as  possible  to  refer  to  custom 
of  time  out  of  mind  (Select  Char- 
ters, 502).     But  it  is  not  necessary 


when  examining  the  many  carious  des- 
criptions of  the  '■^Modus''  which  are 
at  variance  with  documentary  legal 
history,  to  think  exactly  of  a  feudal 
Pseudo-Isidor ;  they  are  rather  similar 
transformations  to  those  which  occur 
even  in  our  own  day  in  the  drawing  up 
of  all  genealogical  trees,  and  are  the 
conceptions  of  a  herald's  office  and  not 
of  politics  and  public  law.  Good  re- 
marks on  this  point  are  made  by  Pauli 
("  Bilder  aus  der  Englischen  Vorzeit," 
1858,  p.  65,  Kq.y,  together  with  vivid 
sketches  of  the  procedure  in  Parlia- 
ment. 
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